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CHARTERS.- 


(4) To whom the jNoperty of them belongs. 
IF a man ſeiſed in fee conveys land to another and his heirs, 
without warranty, all the charters belong to the feoffee as — 
incident to the land, whether they comprize warranty, or 
not; for the feoffor has no uſe for them, but the feoffee mult 
defend his title at his peril. R. 1 Co. 1. a. "I | 
And all charters belong to the feoffee without warranty, tho" 
they be not granted by the conveyance. R. 1 Co. 1. 4. 
So, in all caſes; the charters, muniments, and evidences of 
land belong to him who has the inheritance of the land, as inci- 
dent to it, if another perſon be not bound to warranty: 
And therefore, if A. enfeoffs B. by the word (dedi q, which 
imports a warranty during the life of the feoffor, after his death 
B. ſhall have all the charters. 1 Co; 2. 6: £ | 
So, if a man enfeoffs another with warranty, who dies with- | 
out an heir, the lord by eſcheat ſhall have all the charters; for / 
he is in in the 2%, and the feoffor is not bound to warrant him. 
1 Co: 2. . | : 
So if a feoffment be to two and their heirs, the ſurvivor ſhall 
have all the charters, &c. and not the heir of him who died; for 
be has no uſe for them. 1 Co. 2. 5. HE | 
So charters, &c. which are neceſſary to maintain his title to 
the poſſeſſion, belong to him who has the land tho” another be 
bound to warranty ; as if a thing which lies in grant, as a ſeig- 
niory, rent, Cc. be granted with warranty, the grantee ſhall 
have the firſt deed; for it is neceſſary to make his title againſ 
the grantor himſelf, or any claiming under him. R. 1 Co, 1. 6. 
SQ, if a feoffment be made of land with warranty, the feoſſee 
ſhall have court-rolls, &c. which concern the poſſeſſion only, and 
not the title. 1 Co. 1. 6. EY: | 
So, if the feoffor grants the charters to the feoffee by his con- 
veyance, the feoffce ſhall have them, tho? the feoffor be bound to 
warranty. 1 Co. 1. 6. : | 
If a grant be by indenture, every one ought to have his part; 
bor every one who pleads it ought to produce it for that which 
belongs to him. Co. E. . ws FT 
And therefore; if only one part be executed it ſhall be depo- 
Fited in the hand of a common friend. Co. L. 143. 6. 
Vol 0 III. | B | 
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But if a man makes a feoffmert with warranty, whoa 


grant of the charters, he ſhall have all the charters and evidences 


" which contain warranty, or are neceſſary to deraign the war- 
ranty paramount, or are material for the maintenance of the title 


of the land ; for the feoffee relies upon his warranty. R. 1 Co. 


fo. 4. 6. a. 

So the heir of the feoffor mall have them, tho' he has nothing 
by deſcent; for he may be vouched. X. 1 Co. 1. 6. 

So the feoffor ſhall have them, tho' the feoffee, as aſſignee, 


may vouch thoſe who are bound to warranty paramount; for he 


—_ alſo vouch the feoffor if he pleaſes. R. 1 Co. 1. 6. 


(B) Detinue of Charters, 
(B. 1.) When it lies. | 


Fide Deti- F a man detains charters, which concern the inheritance of 


mn, another, he may have detinue of charters againſt him. Co. 


A); 
3 Plead. L. 286. 6. 


er, So, if he detains a ſtatute, obligation, releaſe, articles of 
(X. I, dec.) agreement, teſtament, c. Reg. 159: 6. 


Soa man may have detinue for any charters, which make his 5 


title fare; F. N. . 1 é 

As, if A. leaſe for years, and afterwards confirm the eſtate to the 
leflee and his heirs; the heir ſhall have detinue for the leaſe; as 
well as for the deed of confirmation. Lid. 

If the donee in tail die without iſſue, the donor ſhall have diti- 
nue for the deed which the donee had. F. N. B. 138. F. 


If a feoffment be to 4. and B. and the heirs of . and 4. dies; 


B. or his heirs ſhall have detinue for his deed. U1bid. 


So the iſſue in tail ſhall have detinue againſt the diſcontinue, | 


for the deed of intail. F. V. B. 1 38. H. 

Detinue of charters bailed or found, in the life of the anceſtor, 
ought to be brought by the heir, and not by the executor, or ad- 
miniſtrator. F. N. B. 138. 1, 


And it may be brought by the heir, tho” he has not the land; 


as if 4. being enfeoffed with warranty, enfeoffs B. with war- 
ranty ; the heir of 4. may have detinue for the deed of the firſt 
feoffment. F. N. B. 138. L. 

So the heir of the diſſeiſee may have detinue ſor the charters, 
before entry. F. N. B. 138. L. 


(B. 2. 2.) When ſhall be + Proceeding. 


- hw of charters concerns the realty, and therefore ſhall be 
brought only in C. B. F. N. B. 138. B. C. Reg. 159. 6. 

Or in the county by juſtices. F. V. B. 138. B. Reg. 159. 

And if it be brought in B. R. or any other court, a ſuperſedeas 
lies. F. NM. B. $38. C. 

There ſhall be ſummons and ſeverance, as in other real actions. 
Co, L. 286. 6, 


But 
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But a capias does not lie, nor proceſs to outlawry, as in deri- 
nue for goods. Co. L. 286. 6. oY Ps: 

The declaration in detinue for charters ought to be certain, as 
well as detinue for goods. Vide Pleader, (2 X. 2.) 

And therefore, it ought to ſhew the certainty of the charters 
demanded, and what lands they concern, except where they are 
in a bag ſealed, or a cheſt locked, and then it is not neceſſary. 
Co. L. 286. 6. Reg. 160. a. . | 
So it ought always to mention the certain number. Reg, 
159. 6. 160. 4. _— 
2 * if they are in a cheſt or bag ſealed, it may alſo mention 
the certainty, if it be known. Bro. Ent. 148. 

At leaſt it is proper to deſcribe one of the charters with, cer- 
tainty, if it may be, and then the defendant cannot wage his law. 
Co. L. 286. 6. | | 

But if the declaration mentions the bag to be ſealed, or the 
cheſt to be locked, it is ſufficient, tho? it be not ſo; for it is not 


traverſable. Reg. 160. a. 


(B. z.) Plea in Detinue for Charters. 
To detinue for charters the defendant may plead toute temps 


friſt. Vide Pleader, (2 X. 3, &c.) 


So the defendant may plead, that the charters were delivered 
by the plaintiff and a ſtranger equa manu, upon conditions which 
he knows not whether they are performed, and pray that the 
ſtranger may be warned. Yide Pleader, (2 X. 8.) . 

Vide. Pleader, (2 V. 6.) 


hen Charters are allowed in Evidence. 
| Vide Evidence, (-B 1, Ke.) 
CHARTER. PART v. 
Vide 1 (E. 25 &c.) 


CHA 8 E5: 1 


(A) Foxeſt. 
(A. 1.) What ſhall be. 


Foreſt is a place of wood and paſture, diſtinguiſhed met 

& bundis for the cuſtody of beaſts and birds of the fo- 

reſt, (viz. hart, hind, hare, boar, and wolf,) the chaſe, (viz. - 
buck, doe, fox, martron, and roe,) and the warren, (viz, hare, 
—_— 


CHAS E. 


- copey, pheaſant, and partridge,) and repleniſhed with vert and 


' veniſon, for the preſervation of which peculiar laws, privileges, 
and officers belong. Manw. 40. 4 Inſt. 289, 298. 

' A foreſt comprehends in it a chaſe, park, and warren, 
Manw. 52. | | ; 

And may be made by act of parliament. 4 Int. 301. 
Or the king, by commiſſion to the ſheriff or commiſſioners, 

may order, that they make a perambulation in ſuch a country, 
and ſo much as appears to be convenient for a foreſt that they 
ſurround it by meers and bounds. Mango. 57. 


And upon the return of ſuch a commiſſion into chancery, the 


king may ifſue a writ to the ſheriff reciting the former commiſ- 
ſion and return, and commanding him that he proclaim it 


throughout the country to be a foreſt. Manw. 59 


And if after a writ to proclaim it, and a return of it, the 
king grant proper officers and courts, it commences a foreſt, 
Manw. 60. | 
So the king may claim a foreſt by preſcription. 4 Laßt. 301. 

And it may be claimed by preſcription in the lands of a ſub- 
jc, for it might have a lawful commencement. IId. . 


(A. 2.) Who ſhall have it. 


But none can make a foreſt except the king. Mana. 71. 

So the king cannot make a foreſt in the lands of a ſubje& 
without his conſent. 4 Inſt. 301. Semb. cont. Manw. 55, 

And it is not proved a foreſt by being called a foreſt in re- 
cords, &c. but by having courts, and officers, &c. 4 Inſt. 298. 
e 23. LE Bas 

So by the ſt. 16 Car. 16. the meers, limits, bounds, c. 
of every foreſt ſhall not extend beyond what were taken to be ſo. 
20 fac. I. ; 

And no place ſhall be taken to be a foreſt, or within a foreſt, 
where no juſtice ſeat, ſwainmote, or court of attachments had 
been held, verderors choſen, or regard made within 60 years 
before the reign of Charles I. 5 

Vet the king may by expreſs words grant a foreſt to a ſubject. 


Co. L. 233. a. Manw. 72, 75. per 2 Judg. cont. 1 Rol. 1 12. 


And by ſuch grant of a foreſt cum cmnibus incidentibus, appen- 
diciis, & fertinentiis, the ſubject ſhall have the foreſts with all 
courts, and- officers, except the juſtice in ere. Mana. 76, 78, 


; 81. KR. 2 Cro. 155. 1 Bu. 296. 


So by expreſs words, the king may grant to a ſubject to have 
Jura regalia to make a juſtice in re. Manw. 76. | 
But if a foreſt be parcel of a manor, by a grant of the manor 


e pertinenttis to a ſubject, the foreſt does not paſs, R: 


Pal. 60, gz, 


(50 
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(B) Chaſe, 
5 What ſhall be. 


A CHASE is the ſame liberty as a park, fave that, it is not 

A incloſed. Mauav. 5 2. 5 op 

And therefore, a chaſe has no officers or courts, aja foreſt 

has. Ibid. | | | 
And offenders there ſhall not be puniſhed by the laws of. the 

foreſt, but by the common law, or ſtatutes. 161d. © OS. 

A free chaſe may be claimed by grant, or preſcription. 

1 Rol. 112. g | 
It may be claimed in his own wood, as appurtenant to his 
manor. 4 Inti. 318. OW +: 

Or within a foreſt. Ton. 278. I 

So, by preſcription, it may be in the ſoil of another. 

It may be claimed for red-deer by ſpecial licence. Jon. 278. 
If the king makes a commiſſion to incloſe a foreſt and it be 
proclaimed a foreſt, it ſhall be only a chaſe till the proper officers 
and courts are granted. Marnw. 60. . 

If the king grant a foreſt to a ſubject without the words, 1 


have courts and officers of a foreſt ; it ſhall be only a chaſe in 
the hands of a ſubject. Manw. 80. R. 2 Cro. 155. D. Pal. 


89, 90. Gt 
2 none can make a chaſe, or a park within his own land, or 
elſewhere, without the king's grant. Mana. 56. 2 Iuſt. 199. 
And if he does ſo, a quo warrants lies.  Manw. 56. 
So the owner of a chaſe ſhall be fined, if he kill a beaſt of the 


foreſt, or refuſe to drive back a beaſt of the foreſt out the chale, 


Jen. 278. 


(o) Park. 


PARK is a territory incloſed, which has a privilege for 
AX beaſts of chaſe, by preſcription, or the king's grant. Co. 
Lit. 233. a. 2 Inſt. 199. Bridg. 26, | | 
And it may be within his own oil. | 
Or by the licence of the king, or the owner of the foreſt with- 
in the limits of a foreſt, Mano. 85, 89, go. Bridg. 26. 
* But ſuch as would purchaſe a new park or warren ſhould ſue 
a writ of ad quod damnum out of chancery ; and the inqueſts ſhall 
be returned into the exchequer, and if they- paſs for him that 
purchaſed the writ, he thall make fine for having the park or 
warren, and it ſhall be certified to the chancellor or his deputy 
that he take a reaſonable fine therefore and afterwards make de- 
livery, St. 27 Ed. 1. fl. 1. de libertatibus perguirendis.* 
And if ſuch park in a foreſt be laid down for ſeveral years, it- 
may afterwards be encloſed de novo. Manw. 82. R. 2 Cro. 156. 
And the owner of the park may kill any beaſts which he finds 
in his park, tho? they come out of the foreſt, 2 Cro. 156. 


B 3 But 


N 
| 


CHASE. 


But a park within a foreſt ought to be incloſed, to prevent 
beaſts of the foreſt from coming into it. Maxw. 90. R. 
Bridg. 26. | | : | 

And the owner may diſpark his park, if he grants or deſtroys _ 
all the veniſon, vert, or incloſure. R. Cro. Car. 60. 


FREE warren is a privilege, which a man claims by grant, 
or preſcription, to have beaſts of a warren in his land, or 
demeſnes, ita quod nullus intret ad fugandum vel capiendum quod ad 
quarrennam pertinet. 2 Rol. 812. I. 5. to 20. 
A warren is a privilege diſtinct from the land, and by a leaſe 
of the land, without more does not paſs. Dy. 30. in marg. 
Nor, by an alienation of the land, without ſaying, cum perti- 
nentiis. Dy. 30. b. . „ 
Or, if it be ſaid, cum pertinentiis, where he has a warren by 
grant, not by preſcription. Dy. 30. 6. in marg. 
So it may be granted or claimed, within a free chaſe of the 
king. 4 Int. 298. 12 Co. 22. | 35 
And the grantee may there build a lodge upon his own inheri- 
tance. 4 Inſt. 298. 
So it may be claimed in a foreſt of the king. R. Manw. 81, 
R. 2 Cre. 155. Jon. 280. 296. | | 
And tho' it have not been uſed for many years, the preſcrip- 
tion ſhall not be deſtroyed, Manw, 81. 2 Cro. 155. Vide 
Liberties, (C. 2.) 8 : 4 
If there be a warren by charter within his manor, he may 
make burrows, and build a lodge in any part of the manor de 
novo. Mango. 82. 12 Co. 22. R. 2 Cro. 156. 
If it be claimed by preſcription, he ought to make them in the 
antient place. Lid. 8 | 
But a man cannot preſcribe for a warren in the lands of a 
ſtranger, which are not within his ſeigniory. 2 Rel. 265. J. 52. 
And if the king grants to B. a warren within his manor, he 
ſhall have it only in the demeſnes, not in the land of the free- 
holders. Cro. El. 463. . | 
So none can make a warren in his own land without the king's 
licence, becauſe he cannot appropriate to himſelf feras nature, 
which are nallius in bonis, 2 Rel. 812. J. 25. 11 Co. 87. 6, 


2 Int. 199. ö 


(E) Beaſts of the Foreſt, and Chaſe, 


HERE are five beafts, which are properly beaſts of foreſt, 
or venary ; vix. the hart, hind, hare, boar, and wolf. 
Manw. 91. 8 Co. 138 6. 
The hart is ſo named when in his ſixth year, being called in 
the firſt year, hindcalf, or calf, in the ſecond breket, in the third 
Jpayard, in the ſourth faggara, in the fiftir /Zag, in the ſixth hart, 


Manw. 98. 
After 


4 Inſt, 318. 


WE LES 


After being chaſed by the king, it is an bart royal; and if a 
proclamation goes for his return to the foreſt after the chaſe, a 
hart royal proclaimed. Manw. 99. 

The hind in the firſt year is called ca/f, in the ſecond brocker's 
lter, in the third an hind. Manw. 100. | | 

The hare is a /everet in the firſt, an hare in the ſecond, and 2 

great hare in the third year. 461d. „ _ 

The boar in the firſt year is @ pig of the ſounder, in the ſecond 
an hog, in the third an hog-ſtear, in the fourth a boar. Ibid. 

So there are properly five beaſts of chaſe, or park; viz. buck, 
bends martron and rae, Manw. 94. Co. L. 233. a. 8 Co. 
138. 6. | | | | | 

"ny beaſt of foreſt, and chaſe, is properly called veniſon, 
(wvenatio.) Manw. 111. | e 

And therefore, if any kill an hare within a foreſt, he ſhall 
anſwer for a treſpaſs upon the veniſon of the foreſt. 163d. 

And every treſpaſs to the foreſt is to the vert, or veniſon, 
Mere. 1136 ðͤ 


(F) Beaſts of the warren, 


O beaſts of warren are properly two; wiz. hare and coney, 
Manw. gs. | | WT 
But Co. L. 233. 4. names a roe to be a beaſt of warren. Hare 
and coney are named. 8 Co. 138. 6. 
The fowls of warren are only pheaſant and partridge. 
Manw. 95. 8 Co. 138. 3. 5 
But wolucres campeſtres, as quail, raile, c. and glveſtres, as 


woodcock, Sc. and aquatiles, as herne, mallard, &c. are alla. 


named fowls of warren. Co. L. 233. a. 
But the lord of a manor may preſcribe, for himſelf and his 


tenants, to take fowl in the warren of another. R. 3 Mod. 246. 
So he, who has a warren in a foreſt, muſt keep it well in- 


cloſed, that the conies do not eſcape into the fqreſt. Jen. 296. 
(G. 1.) Meers of a Foxeſt. 


VERY foreſt and chaſe ought to be diſtinguiſhed by meers 


and limits, without which it cannot be a fofeſt. Manw. 48. 

128. 4 Inft. 289, 317, 318. | | 
And the meers are parcel of the foreſt. Manu. 131. | 
And by the /f. de aff. & con/. for. 6 Ed. 1. ' Omnes mete fo- 


reſt > ſunt integræ domino regi. Manw. 130, 131. 8 


And therefore, every beaſt of foreſt killed in the highway, | 
river, Cc. being the meers of the foreſt, ſhall be an offence 


of the ſame nature, as if he was killed within the foreſt. 


Manzo. 131. | 
*But the —_— no other intereſt in the ſoil of ſuch high- 
way, Cc. but that ariſing from the jurifdigion of the forelt, 


"Auk. 
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And there are two kinds of metes and bounds, the one in- 


cluſiv e as to juriſdiction, ſuch as highways, c. the other exclu- 


five in that reſpect, as churches, church- yards, chapels, mills, 
houſes, trees, Ec. which bound the foreſt, but are not within the 
juriſdiction. 4 It. 318.* 


But a manor, land, wood, &c. within the meers of the foreſt, 
by the king's charter may be exempted out of the regard of the 


foreſt. Marw. 133. 
Yet it ſhall not be exempted by . for by the /. 


6 Ed. 1. meers are eſtabliſhed, and _ can be no ee 


ſince. for. we 
(G. 2.) 6 
When a perambulatione facienda lies, Vide Pleader, (3 G.) 
au Hunting 02 Hawking in a Fozel, 
8 (H. 1.) Who may do it. | 


ONE can hunt, or hawk within a foreſt, except the king, 


or by the king's warrant or authority. But the king him- 


ſelf may do it. 
So by charta de fereſta, ꝙ H. 11. An archbiſhop, biſhop, 


earl, or baron coming to the Ling, at his command, or in return 


by a foreft, may take and kill one or two deer there by view of 
the foreſter; or, if he be abſent, he ſhall blow an horn. 
So every one, who has a licence from the king or a ſubject 


to hunt, Oc. within his foreſt, chafe, park, Cc. may do It, 


Mana TY. 
Tho” the licence be only by hard). Monro. 


So, if he is intitled to have a deer, Ec. as a fee HE PIR to his 


office; for that is a licence in law. Manzv. 285. 
So every one, who has a grant or charter of the king, allowed 
In the eyre for hunting or hawking within a foreſt. Manw. 275. 


And if the licence be for hunting, killing, and carrying away, ; 


he may hunt there with ſervants and others; for he has an in- 
tereſt in the thing. AManw.. 278. R. 13 H. 7. 13. 4. 6. 

So, 4; he has awarrant to a foreſter, 22 
he may with himſelf and ſervants hunt the buck with the foreſter. 
Mango. 279. R. 13 H. 7. 13. a. 

If he has a licence for him and his ſervants to hunt at his plea- 
ſure, he may alſo kill and carry away; for the licence for the ſer- 
vant imports an intereli in the thing. Man xv. 279, 280. | 


(A. 2.) Who not. 


But none can hunt, or hawl: within a foreſt without the king” s 


authority. Manw. 275. 
Tho' it be within his 'own land, or manor in the foreſt, 


Manav. 276. 


% 


c. to deliver him a buck, 


_— 


_ © 
— 


c HA 8 E. 


So every one, who receives within a foreſt a malefactor in the 
foreſt or veniſon of the king, knowing him to be ſo, will be a 
principal treſpaſſer.. 4 Inf. 317. | „ 
So a biſhop, or baron cannot hunt there, except in his journey 
to the king, by his command, and in view of the foreſter, or 
when he ſounds an horn. Mango. 276. 2 | 
So an officer, who is intitled to a deer for his fee, c. muſt 
have a warrant ; and if the foreſter, &c, refuſe or omit to deliver 
it, be may hunt by himſelf and his ſervants, but not hefore ſerv- 
ing the warrant upon the foreſter, Mano. 28 4. 
Zo, if any one, who has the king's licence or warrant, does 
not purſue his licence, it will be a treſpaſs ab initio. Mani. 277, 
280, 288. | | : 
As, if thelicence be for killing a buck, Ac. he cannot kill an- 
pther deer. h -w! 3 
If it be only for killing, he cannot afterwards carry it away, » 
Man. 277, 279 | | | ES 
If it be to a knight, &c. for hunting, without more, he cannot 
hunt with his ſervants, or other company; ſor it is a matter of 
pleaſure only, Manw. 278. R. 13 H. 7.13.6. 7 
13 » fer hunting and killing, for the honour of the owner. 
anw. 277. Tn 
Nor — 2 aſſign his licence to another. Manw. 278, 279. 
So a licence for hunting in a chaſe, park or warren mult be 
purſued in the very manner. Man. 277, Sc: 


(H. 3.) By whom a Licence may be given, 


So none can hunt, Wc. within a foreſt, unleſs he has a licence 


from the proper perſon ; for a licence from the foreſter, keeper, 


Oc. docs not avail, Manw. 281. 


But the licence mult be by the king himſelf. Morn. 280, 
281. | | . 25 | 
Or by preſcription, which ſuppoſes a grant of the king ; as 


where an officer has a buck, Ec. as a fee. 


So juſtices in eyre may give licence to any to hunt, c. with- 
in his own manor, or land in the foreſt, 1anw. 281. 


So a man, -who by a charter, or grant of the king, has autho- 


rity within a particular part of the foreſt, may give licence to an- 
other within ſuch precintt, Il. begs 
So if a ſubject has a foreſt, he may licence another to hunt, 


Sc. in it. Ib. | : 


(H. 4.) How Hunting, Sc. there ſhall be puniſhed, 


Zy the conſt, Canuti. 22, 23, 74, 55, (which are ſuſpected, 
R 3:0.) the penalty of hunting in a foreſt was 10s. for a 
reeman, double for killing, in another man double, in a villein, 
death. Maxav. 3. | | | 

By che /. Ch. de For. ꝙ H. 3. 10. No man ſhall loſe life or 
Member tor killing our deer ; but if taken therewith and 3 
5 . | or 


10 


(H. 8.) 


By action 
_ ut common 
law. 


c HAS E. 
for taking our veniſon, he ſhall make grevious fine ; or, if he 


Kath nothing, he ſhall be impriſoned a year and a day, and 


then delivered, if he can find ſufficient ſureties, otherwiſe abjure 


the realm. _ | / 
By the ff. de Mal. in Parcis, 3 Ed. 1. 20. If any be attainted 


for treſpaſs in parks and ponds at the ſuit of the party, large 
amends ſhall be made, three years impriſonment, fine at the 


king's pleaſure, and ſurety not to offend after; if not able to fine, 
or ind ſurety, he ſhall abjure, Tc. | 
If none ſue within a year, the king ſhall have the fuit. 


So by Ord. For. 6 Ed. 1. Si quis ceperit feram fine warranto in 


forsfla, arreſtetur, c. infra metas foreſts, & non deliberetur 
fine pracepto domini regis, vel capitalis juſticiarii forefe, Manw. 
291. ‚ | 


And therefore, every one taken in the manner within a foreſt 


may be arreſted by the foreſter, and impriſoned till delivered by 
an homine replegiando, or a precept of the juſtice in eyre. 1bid. 
And if bail be given upon the homine replegiando, or ſuch pre- 
cept, he may afterwards be indicted and fined at the diſcretion 
of the chief juſtice of the foreſt, and impriſoned till payment of 


the fine, and giving ſurety for his good behaviour in the foreſt 


thenceforth. Manw. 293. wv | | 
So he may be arreſted within the foreſt, and impriſoned, if 
found in hunting there, tho' he takes or kills nothing. Manw, 
291. 5 3 N 

So, if he be found in the manner in any reſpect, viz. ſtable 
ſtand, dogdraw, blackbear, or bloody hand. Manw. 292. 

As, if he be taken with a gun, dog, Cc. to kill deer. 16:2, 

Or, after killing it purſue with a dog, carry it on his back, or 
be ſtained with blood, tho? he be not ſeen in hunting. IId. 

So, if he enter with intent to hunt, and if found with a bow, 


2 Sc. tho? he does nothing; for the will is taken for the deed. 
bid. | | 


But the chief juſtice in eyre by his warrant to a meſſenger 


cannot apprehend any accuſed upon oath before him of hunting 
in the foreſt, if he be not indicted, nor found in the manner. 


R. Carth. 78, ) | 
So, for hunting in a chaſe of the king, or of another, he may | 


be ſued by an action at common law, F. N. B. 67. D. 


So, for hunting in a foreſt, park, &. | 
* 3 hunting in his cloſe, and killing a deer there. 10 H. 
. ©. 6. 30. a. | | © | 
And the plaintiff ſhall recover damages for the value of the 


* 


deer, tho' no value is mentioned in the declaration, as well my 
for entering his cloſe. 10 H. 7. 6. 


So, for hunting in a park, he may be ſued within a year, by 


an action upon the ,. . 1. 20. de malefatoribus in parcis. Reg. 
$0. 5. 111. 6. : 


And by the king, after a year and a day. Reg. 80. 6. _ 


+» ©» - ©, = 22 


A? 


Tp 
— 


CW ETSY 
And the plaintiff may ſue for treſpaſſes in ſeveral parks 4oge- 
ther. R. 13 H. 7. 12. 6. ; FO > 
But an action does not lie upon this ſtatute, except for hunt- 
ing in antient parks. By the better opinion. Dal. 6. 
Nor, for hunting in a foreſt or chaſe. Semb. Reg. 80. 6. 
So to —_ in a park, the defendant may plead a feofiment, 


Sc. to A. 
A. hunted, &c. 13 H. 7. 13 


. 4. Ie 
A licence by the plaintiff to B. and the defgndant as his fer- 


vant with the parker took it. bid, | 


) The Purlieu of a Fell. 
(I. 1.) What ſhall be. - 


 DURLIEU, or pourluy, is à contraction or corruption of 


*® the word, pourallec, which imports a perambulation. er. 
365. 1 . - 


by charta de oreſta, 1, 3. made 17 John, and confirmed ꝙ H. 3. 
were to be diſafforeſted, and afterwards by perambulations made 
in the time of Edw. 1. and Edw. 3. diſafforeſted; and the lands 
ſo diſafforeſted are named the purlieu or pourallet. Ianæv. 319. 


zo 365. (a) 


| And therefore, the purlieu of a foreſt is land adjoining toa . 
foreſt known by meers immoveable upon record, which was 


within the foreſt, but is now diſafforeſted. Marty. 318. 
And the purlieu is exempt from the foreſt; for it is infra te 
tas, not infra regard” foreſtæ. Manw. 87. | 

The owner may cut down his wood, plow, or improve his 


land without licence. 


But by Ch. de For. 9 H. 3. 1. fereſta quas H. 2. affereſtu wit, 
Tc. ad dampnum illius cujus boſeus, Ic, fuit, denfforeſtentur. 


And therefore, the purlieu, was diſafforeſted only for the be- 
nefit of the owner, and as to others, it remains within the forclt. 


Manw, 366. 12 

But the words ad damnumillius, c. were added only to fhew 
the unlawfulneſs of the afforeſtation ; in the 3d chap. which re- 
lates o the afforeſtations in the reigns of R. i. and king John 
theſe words do not appcar, and conſequently theſe latter aitore(- 
tations are made void as to all men; and if the former be not fo, 


a diſtinction muſt be maintained between the two claſles, 


4 It. 503.* | | 
N the owner may ſuffer his wood to be now within the 
Joel. | : | g 


(#) Rote, There is d iſliaction between prriieu nnd ᷣ auf alles: the former 
Mcanng the place difafforetted and exempted, the latter being the perambu- 
or hy which the dilaforeſtation is made. 47. 202. 

| | 80 


fore the treſpaſs, and that he by the command of 


For in the time of H. 2. R 1. and John, many lands adjoin- 
ing to the king's foreſts were incroached within the fore ſt, which 


11 


(1. 2.) 
Tne owner 
of the toil, 


can chaſe them there, but the owner of the ſoil. 


and not with other company. Manu. 322. 


CHASE 
So beaſts of the foreſt may haunt within the purlieu, and aug 
8 the owner of the ſoil cannot kill them. Jon. 278. 
(I. 2.) Who may hunt within a Purlieu. 


The owner of the land or wood, within a in may 
hunt with dogs beaſts of the foreſt found f in his ſoil, towards the 
foreſt; ſo that he does not foreſtall, or foreſet them 1 in their re- 
turn. 

And if he finds them in his own foil, he may chaſe them to- 
wards the foreſt by the land of others. 

And every owner of land within a burlieu may chaſe them to- 
wards the foreſt with a ſmall dog. 

So if he be a pruriiey man, wiz. if he have a freehold of 40 s,. 
fer annum within the purlieu, he may chaſe them with a grey- 
hound, or bigger dog. Manw. 37 f. 

And he may kill them before they paſs the limit, or. brink of | 


the foreſt, 


And he may take the deer, 27 c. killed to his own proper 
aſe | 
Soif a dog faſten upon a deer, Tc, before ſhe ** filum o- 
re, and ſne drags the dog into the foreſt, and there is kill- 
ed, the owner may purſue, and take the deer out of the 
foreſt, 

So if a purlieu man purſue deer towards the foreſt, and by an 
horn, Cc. call off his dogs before they enter into the foreſt ; he 
is no treſpaſſer, though the dog purſue and kill the deer within 
* foreſt, if he himſelf does not enter the foreſt, nor take the 

eer. 

But a man, who has land within a purlieu, cannot by 


gun, croſs-bow, hay, or other engine foreſtal!, or foreſet 


the beaſts of the foreſt in their return to the foreſt, 
Mano. 384, 373. 

Nor can he kill unſeaſonable game within the nurlies ; as a deer 
of antler in winter, or doe in ſummer. - Manw. 384. | 

Nor at an unſeaſonable time; as in the night, or die domini co. 
Blanw, 380. 

Nor, ia the fence- month, which begins fifteen days before nid. 


Summ:r, and enls fifteen days after mid/ummer. Manu. 381 ; 


Nor above three days in a week. Manu. 381, 2. 

Nor within forty days after the king has made a general hunt- 
ing within the adjoining foreſt, Manw. 293; 3. 

Or within forty days before the time proclaimey for the king” $ 
hunting within the foreſt, Manw. 383. 

Or during the time when an officer of the foreſt is in the 
execution of a warrant for takiog a deer, Sc. within the foreſt 
adjoining, bid. 

$9 he can hunt only with his own ſervants within the purlice, 


(K} 


. 


"CHASE 
*) Common Nuance, 


O any thing, which will be a nuſance by law, if done out of 
the foreſt, if it be done within it, will be a nuſance to the 


foreſt. 


As if one erect cottages there without licence; tho! it be for the 
poor of the pariſh. Ter. 269. 8 | 

If he incloſes a lane within the foreſt. IId. 5 

If he ſets up a ferry, where none was before; for the deer may 
be the more eaſily carried away. Jon. 274. | | 
If he carries a gun in the foreſt, with intent to kill deer. 
Ton. #76 © | | 5 x 

Or conceals the killing. 16:4, 

I he burns heath, furze, &c. within the foreſt. Jon. 276. 

If he builds a wall, whereby the highway is ſtraitned. 
Jen. 277. unleſs it appear per miniſiros foreſtæ quod eft competens 
paſſagium. | | FR | 5 

If beaſts damage the wood of B. within a foreſt, tho? B. ought 
to maintain the fence; for the owner of the beaſts ought to re- 

ueſt B. to make up the fence; and if he does not, he ought to 
do it himſelf, and fhall have an action upon the caſe for it againſt 
B. Ton. 277. | | | 
* Jo * a windmill within the foreſt, tho? it be upon his 
own foil. Jon. 293. | | 

But by a licence from the juſtices in Eyre, an incloſure may 


be made, a cottage erefted and arrented in perpetuum, if 
the licence be ſedente curia, otherwiſe it may be re-leized. Jon. 


277. 
| .) Purpꝛeſture. 7 


QO if a man by building, incloſure, or ufing any liberty, 
or privilege, without warrant, incroach upon the rights 


of the foreſt, it will be purpreſture and an oftence to the fo- 


reſt. | | 
) Other Dffences in the Fozelt, 
> Keeping of Dogs not expeditated. 


VERY offence, which tends to the deſtruction of the 

foreſt, or the vert or veniſon of the foreſt, or is a breach 

of the laws of the foreſt, will be a nuſance to the foreſt. 
Manw, 266. | 5 | 

And therefore, not only the hunting, or killing of beaſts of 

the foreſt which deſtroys the veniſon, ge guo vide ante, (H. 1, &c.) 


and waſte, purpreſture, or aſſart, which deſtroys the vert (de quo 


vide ante, L. and paſt, N. 1, &c.) but any thing, which 1 5 


CHASE. 


' 
. 


ſach deſtruction, and is prohibited by the laws of the foreſt, will 


be a nuſance to the foreſt. Manw. 267. | 
And therefore, by Ch. de For. ꝙ H. 3. 6. he whoſe dog is not 
found expeditated, ſhall be amerced, 3s. and inquiry or view fer 
lawing of dogs within the foreſt ſhall be made, when the regard 
is made, viz. every third year, by the view and teſtimony of 
honeſt men, and not otherwiſe. 2 5 2 
And ſuch lawing ſhall be done by the aſſize commonly uſed, 


wiz. three claws of the forefoot ſhall be cut off by the ſkin. And, 


ex pede, this is called expeditating. Manw. 265, 255. 
And therefore, without the king's grant, no perſon can keep a 


maſtiff within a foreſt, unleſs he be expeditated ; for the word dog 


is intended of a maſtiff only. Manw. 249. 
Nor any dog of the maſtiff kind. Manw. 251. 
Nor can he preſcribe for it, without ſhewing the king's charter, 
Manw. 246. 2 
Nor any dog for hunting. Semb. Skin. 100. | 
So without the king's grant none ſhall keep a greyhound or 
ſpaniel within a foreſt, tho' it be expeditated. Manw. 246. 


And the paten tee cannot preſcribe to be quit of lawing dogs, as 


an abbot, Cc. was quit. Jon. 271. | 
The regardors muſt preſent every maſtiff not expeditated, and 
the owner, at the court of attachments, and by the judgment of 


the court every one ſhall be expeditated, and the owner ſhall pay 


35. by which is meant that it ſhall be done per viſum proborum Ha- 
minum, as Carta de For. 6. directs. Manw. 253, 254 


And it ſhall be done by an officer- appointed by the court. 


Manw. 254. | | 
Who with a mallet and chiſſel ſmites off at once the three claws 
of the dog's forefoot. Manw. 255, 256. - | | 
And after ſuch preſentment (and not before,) proceſs ſhall be 
awarded for ſuch amerciament. Mano. 260, 


And a perſon cannot diſclaim the dog, without ſaying, who 1s 


the owner. Manu. 262. | 
But an inhabitant within a foreſt may keep a maſtiff being ex- 
pcditated, for the ſafety of his houſe and goods. Manw.- 243. 
And if ſuch maſtiff be inwentus ſuper feram, c. ipſe cujus eff 


quietus erit de facto. By the ſtature de A, & Con/. Foreſtæ, 6 


Ed. 1. 9. Manw. 245. | 
So a little dog unde nibil eft periculi may be kept, tho? he be not 
expeditated. Manw. 245. 


So by a ſpecial grant of the king, a maſtiff may be kept within 


a foreſt, tho” he be not expeditated. Manw. 246, 247. 
So alſo a greyhound, and a ſpanie!, Ec. Mana. 246. | 
So by Ch. de For. 6. Lawing of dogs ſhall not be done, but 


in places where it hath been accuſtomed ſince the coronation of 


H. 2. ; | 


And therefore, a maſtiff need not be expeditated within a chaſe. | 


| Man, 257. | 
Nor within any place diſafforeſted, after the diſafforeſtation. 

Manw. 258. As | 

| | 8a 


S . 


derors, Jon. 268. 


o H A s E. | 15 
So if a man be found to have ſeveral dogs not expeditated, he | 


Il be amerced only 3s. Manw. 263, 4. | 
_ a man ſhall 4 be amerced, who is not the owner of the 


dog, tho? he took the dog by tort, or by bailment of B. who lives 
oe of the foreſt, and keeps him in the foreſt ;/ for B. ſhall be 


amerced for it. Manw. 263. | 


) Uiaſte, 


(N. 1.) In cutting of Vert, or Covert. 


| BY the f. 6 Ed. 1. Raſt. Foreſt. 21. Vert. ſhall be reputed Om- Gt. 1.) 


vis arbor frucum portans vel non, & antiqua fraxinus in foreſia What ſhall 
& arabili. ER” be vert. 
And therefore, all wood and underwood within the foreſt 1s 
eſteemed vert. Manw. 120. 3 „„ 
Hlault boys which is called overt vert, comprehends all great 
wood. Manw. 121. | „„ 
Antient aſhes, and holly trees. Ibid. 15 
South ( 2 ) boys, which is called ner her vert, comprehende 
all under wood. Ii | 3 


All buſhes, thorns, gorſe, tc. 1bid. 1 | 
So all Haul: boys, or ſouth (prou ſoubs) boys, within any demeſne | 


wood of the king is ſpecial vert. Manw. 


124. 
So, in the demeſne of a ſubject, all * which bears fruit. 


Mamw. 126. 


If any cut the vert of the foreſt within his own land without li- 


cence, it will be waſte. Manw. 147. | | 


By Ch. de Par, Regis Canuti 28. Boſco & ſubboſeo noftro fine li- (N. 2.) | 


centia 1 foreftee nemo manum 8 When cute 


vert within the de- ting it is re- 


And if any offend in cutting o 


meſnes of the king, the cart and horſes which carry it away are ſtrained. 
forfeited, and he ſhall be fined to the value of the wood cut. 
Manav. I24. | 


Per leges de For. Regis Canuti, fiquis illicem aut arborem que 


wickum feris ſuppeditat, propter fractionem regalis chaces 
emendet regi 20s. And by Charta de For. 4. ſhall anſwer for 
waſte, purpreſture, and aſſart hereafter made. 


Per Ordin. de For. 6 Ed. 1. Raſt. Foreſt 21. Siquis extra domi 
nicum infra regardam (viz. out of the demeſne of the king, and 
within the precinct in the foreſt,) proſternit guercum, fine viſu aut 
liberatione foreflarii, aut viridarii debet attachiari per 4 plegios, & 


Fer viſum viridariorum quercus appreciari. 


And therefore, a man cannot cut wood in his own land within 
the foreſt, or deſtroy the coverts, without a view of the foreſter, 


| and licence of the juſtices in Eyre. Manw. 136. 


If it be for fire, it may be cut by view of the foreſters or ver- 


And 


% 
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And this is implied by the . 1 Ed. 3. 2. which enaQts, That 
any having wood of his own in the foreſt, may take the ſame; 
without being attached by.an officer of the ſoreſt, ſo as he do it 
bythe vizw of che foreſters. 

Tho? it eſcheated to the king, and be then held by the king's 


patent ; for the patentee ſhall be ſabject to the laws of the foreſt, F 
Manw. 136. hos 

So he cannot give, or ſeil his wood within the foreſt f 
to another, without a warrant from the king, or the juſtices { 
in E;re, Manw. 137. And this per Ord. de For. 8. 1. 6. 2 
Jon. 27 | 
- Or 6h, charcoal of the ord there. Manw. 1 38. 4 

So. he cannot cut for ſale, without a writ of ad quod dampnum. af 

on. 268. "0 
7 So a licence by the Juſtice i in Eyre ought to be ſedente curia, or : 
after a writ of ad quod dampnum. Fon. 269 | 

And if the officer gives a certificate, that the cutting (1 
was no prejudice, when it was a prejudice, he ſhall be fined. | 

on. 274 
3 So per Ord. de For. 6 E. 1. 6. Liberatio houſebote & haybote fiat | 
grout boſcus wt pote/t: And therefore, he cannot take i it without br, 
the delivery of the foreſters. Manzo. 137. ; reg 

So he cannot make a woodward, without a preſcription for its 

Manzu. 138. 

But in a foreſt a hath in the 150 of a common perſon, the g 
owner of the ſoil may cut his wood, without the licence or view cha 
of the foreſt. If ſufficient vert be left. R. Manu. 81. R. od 
12 Co. 22. 2 Cro. 155. dea 

So in a free chaſe of the king. R. 12 Co. 22. | Ma 

So by preſcription, a man may cut timber in his own wood bw 
within the king's foreſt, without the view of the foreſter, at 
Mana. 82. 135. in marg. 12 Co. 22, 23. y Jon. 2755 6. Li. 

Ke. cont. Fon. 290. Vide Preſcription, (F. / 
So he may take houſebote, haybote, by the 3 of the foreſter, ad 
without a licence of the juſtice in Eyre. DManw. 137. 144. by 

So an officer of the foreſt may preſcribe to have ſo much wood, 8 
to be aſſigned by the woodward within the foreſt, for his fuel. eſti 
Semb. av. 8 

So upon requyeſt to the juſtice in Eyre, an ad quod dampnum lice 
goes to inquire what damage the cutting will be, and the quantity 8 
and value of the wood, and upon the return of the writ to the yr 
chancery, or to the juſtice in 25 re, he ſhall give a licence to the Ma: 
owner to cut, upon a recognizance tb make fences for ſeven years. d 
Mana. 140. for 

So the juſtice in Eyre, without an ad quod ee may write per 
by his warrant to the officers of the forelt,” and upon their certifi- Ma 
cate that it is no damage, grant a d to the owner to cut his 8 
wood. Manw. 142. | 4 


Fide pal, (N. 8.) 1 2 


. chequer, 


CH A8 E. 


. What other Privileges the Owner ſhall have. 
80 by Ch. de Fer. 9 H. 3. 13. Every freeman ſhall, have 


in his own wood ayryes of hawks, Oc. and the honey there 


found. 


By C4. de For. 9. Every freeman may take agiltment in his 
own woods in our foreſt, and his pawnage; and may drive his 
ſvine through our demeſne woods to agiſt in his own or elſewhere, 
and ſhall not loſe them if they tarry ane night in the foreſt. Jide 


pf, (O. I, &c.) 3 3 

By Ch. de For. 12. He may make in his own wood, land, or 
water in the foreſt, mills, ſprings, pool, marle, pits, dikes, or 
arable ground without incloſing it, ſo as it be not to the annoyance 
of his neighbours. 155 | _— 


(N. 5.) Privilege of the King in the Wood; or Land of a 
: 8 Stranger. * fs 


| The king, or the owner of a foreſt, by his officers, may cut 


brouſe wood for the deer in winter, within the wood of any, infra 


regardam foreſte. Manu. 138. 
(N. 6.) In his own Wood, or Land. 


So the king, in his wood, or lands within his own foreſt, 

Chaſe, or park cannot, by commiſſion of the treafurer, or the ex- 

l any coppice or wood, (except windfalls, roots, and 

dead trees,) without the licence of the juſtice in Zyre. K. 
Manw. 145. - TD) | 

Nor can cut dead trees, or carry away windfalls, J. except 


at the proper ſeaſon, by the view of the officers of the game. 


Did. | 5 

And therefore, before ſale of the kinz's wood there ſhall be an 
ad qu 
by him. Manw. 146. 


eſtimate of the quantum. For. 26g, 
So one may ſell by the command of the king, without a regular 
licence for buying hay for the deer. For. 279 | 


So there ſhall be no ſale of the king's wood by the juſtice in 
Eyre, without a commiſſion of the treaſurer and exchequer. R. 


Manw. 143, 144. | — 0 4 

Nor ſhall wood be cut 1 ry juſtice in Eyre, or other officers 
for repair of lodges, pales, Cc. (above two or three timber trees 
per annum in any foreſt, &c.) without allowance of the treaſurer. 
Mary. 146. Jon. 279. | | 
So the juſtice in Eyre, or other officer of the foreſt, cannot 
claim dotards, windfalls, c. as a fee by preſcription ; for it was 

Vol. III. ; To | | part 


od dampnum to the warden, or juſtice in Eyre, and returned 


So before a warrant to cut for repairs, there muſt be a view and 


17 


W 


e H A s E. 


part of the king's inheritance, and ought to be fold by commiſſion 
tor the king's profit. R. Manw. 144. x 5 

So a grantee or leſſee of the herbage or pannage of a park, Cc. 
can take only the ſurplus (if there be any, ) after the dzer are ſup- 


lied. Manw. 144. ; 3 
But the king's farmer or copyholder, may take timber accord- 


ing to the covenants of his leaie, or the cuſtom, by the view only 


of the foreſter. Ibid. | 2 : 
And the. king may grant eſtovers in a foreſt, without the view 


of the foreſter. Man. I44. in marg. | i 
(N. 7.) Incloſing of Wood. 


By the common law, the incloſure of all wood, cut by the owner 
within a foreſt, ought to be made only for three years, cum par va 


Fefſa & boſſa haia ſecundum alſiſam forfle. Manw. 82. 8 Co, 


138. a. R. 2 Cro. 156. Jon. 278. | 
And if a deep ditch or * hedge be made, and continues for 


forty. years, if it were not ſo 
ed down. K. 2 Cro. 156. 


| (N. 8.) Waſte in the Destruction of the vert. 


If the cutting of vert or covert within a foreſt be waſte, the de: 


ſtruction of it will be more ſtrongly ſo: And therefore, if a man 
cut his wood Within the foreſt by licence, c. and afterwards do 
not incloſe the wood with a ſufficient fence, whereby it be de- 


ſiroyed by beaſts, the deſtruction of the wood will be waſte. 


Manab. 149. | | 
So if he cut by licence, but at an unſcaſonable time, whereby 


the wood will never grow afterwards. 161d. | 
(N. 9.) In aſſarting of his Land. 


So it will be more heinous waſte, if a man eradicate his wood, 
and convert his land to tillage, without licence; which waſte is 
called ars, from the word art, which in French ſignifies to 
grub up. Manu. 155. 4 1nft. 306, 307. 

So if a man convert his wood or land covered with broom, fern, 
heath, or other covert, to paſture and tillage, it will be an art. 
Mano. 157. 5 | 

So, if he convert meadow or paſture, within a foreſt 
- = RON with coverts, to arable, it will be an fart. 

24. x 


committed. Jon. 271, 289. 


(N. 10.) 


efore, it may be deſtroyed and pull- 


So a grant t) be quit of te, ſhall be only for thoſe before 


Y 


. 


C A8 . 


(N. 10.) How Waſte ſhall be puniſhed. | 


If a man commit waſte within a foreſt by cutting, or 
geftroying of the vert without licence, the wood or the land 


where the waſte is done ſhall be ſeized into the hands of the 


king, till the owner replevy it, and make fine to the king. 
Manw. 151. | 

So if he aſſart any wood or land. Mana. 157. 

Tho' the owner had an eſtate of inheritance in it. 

Tho' he die before preſentment of the waſte ; for the wood, or 
other land ſhall be ſeized, Sc. till the heir replevy it, and make 
fine. Mano. 151, 158. | 


And iff the owner or his heir will not pay his fine, 


the land remains in the king's hands for ever. Man. 
152, 158. | „ 
| "The fine ſhall be at the pleaſure of the king, or the juſtice in 
Eyre. Ibid. 5 
But it is uſually proportioned to the offence. Mana. 158. 
And therefore, a preſentment of waſte in a foreſt ought to 


ſhew the nature of the waſte, and by whom done, the 


quantity and value of the land, and. where it lies. Marnw, 
I52, 158. | SEE : 
So'in lieu of a fine he may compound for an annual rent to the 


king, whick ought to be entred upon the records of the foreſt. 


Manw. 160, a 
So over and above the fine, he ſhall pay the value of the corn 
growing. Jon. 269. 


By the . Ord. de For. 6 Ed. 1. 4. Siquis inventus fuerit in 
dominico regis afſertando, ic. Corpus debet protinus retineri : 


Si extra dominicum infra rewardum, debet poni per 6 pfle- 
gies ; fe alias, debet duplicart plegios ; fi tertio, corpus debet re- 
tineri. | 

And therefore every one who is guilty of a art, and is found 
in the manner, if it be in the demeſne of the king, ſhall be im- 
priſoned till he pay his fine. Manw. 159, 163. 8 | 
If it be in his own land, c. (and not the king's) for the firſt 
and ſecond offence, he ſhall find ſureties, and for the third, he 
ſhall be impriſoned till the find be paid. 14d. ' 


I he be impriſoned, he ſhall be bailable only by the juſtice in 
Eyre, or his deputy. Many. 159. 27 


But the land ſhall not be abſolutely forfeited for waſte within a 
foreſt. Manw. ; 
So a man ſhall not be taken by a warrant of the chief juſtice 


of the foreſt, unleſs he be indicted, or found in the manner. R. 


Carth. 78. | | | 

And if timber of the foreſt be found in his yard, this 
s not. a finding in the manner. Per 3 Tudg. Hel. dub. 
Carth, 79. | | | | 


Ca 
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CH A'S *E 


(0) Paivilege within a Forelt, 
(O0. 1.) By Agiſtment. 


GIS TME NT is when a man agiſts, or drives beaſts 
"A. to depaſture the herbage of a wood, or land within the 
foreſt. | EOF 1 
And by the ff. Ch. de For. g. Every one may agiſt his own 
beaſts (except ſheep and goats) in his own wood or land 
within the foreſt, for a whole year at his pleaſure. Jide ante, 
(N. 4.) nn 
If he has an eſtate in fee, or tail, for life or years, in his own 
right, or in right of another, he may do it by himſelf or by his 
ſervant or agent. Manw. 193. | | 
So every inhabitant within a foreſt for hire may agiſt his com- 
monable beaſts in the demeſnes of the king within the foreſt from 
_ fifteen days before midſummer, to fifteen days before Michaelmas, 
&iz. to Holy Rood day, by aſſent of the verderors, foreſters, and 
agiſtors. ee 180, 183. 5 
And therefore, by Ch. de For. 8. A ſwanimote ſhall be holden 
fifteen days before the Feaſt of St. John the Baptiſt, when the 
agiſtors meet to fawn the deer. Manw. 185. 
And there ought to be a commiſiion from the juftice in Eyre ta 
the agiſtors, &c. to make an agiſtment, upon which they return 
what they do. Manw. 185. 


But a man cannot agiſt 


his own land with goats and 
ſheep, though the words of Ch. de For. 9. are general; for 


that would be to the baniſtunent of the beaſts. of the foreſt. Mi 
Manw. 193. * 5 | RE 
So he cannot agiſt with the beaſts of another. | 
If an inhabitant of the foreſt agiſt his beaſt in the WI 
demeſnes of the king without licence, he ſhall be fined, 12 
Manw. 188. 5 — 5 5 
A foreigner, his beaſts are forfeited, Iid. | 
| | : or 
(O. 2.) By Pawnage. 4 
| th | FE cor 
So by Ch. de Fer. g. every one ſhall have pawnage in his own hat 
land, (viz. the maſt cf his trees, with ſwine) at his pleaſure, the 
except in land adjoining to the land or wood of the king. pur 
Manuau. 190. ä | A 
And 1n his land or wood adjoining to the land or wood of the fore 
king, after the demeſnes of the king are agiſted Mana. 191. Ma 
And he may agiſt with another's ſwine, after the king has d 
agiſted his demeſne. | Ma 
So every one, for hire, with aſſent of the verderors, foreſters, 1 
and agiſtors, may have pawnage in the demeſnes of the king 8 
trom fifteen days before Michaelmas to forty days after, wiz. from „N 
' #loly Road day to St. Martin's. Mauw. 184. | 1514 


But, 


F 


e A8 K. 


But, per ordin. de for. poſtguam domi nici æ Baiæ agiſtatæ ſunt, 
licitum erit ei, qui beſcum habet juxta dominicum boſcum, tempere 
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punnagii habere tot porcos quot per viſum, &c. boſeus pati palit, 


and not before. Manw. 191. 
(O. 3.) By Common. 
$0 every, man, who has a right of common by perſeription in 
common for all commonable beaſts, notwithſtanding the affore- 


- ſtation; for by ch. de for. 1. The afforeſtation ſhall be, /a/v4 


communid de herbagio & aliis, illis gui prius habere conſueverunt. 
Manw. 217. 5 5 

And therefore, every inhabitant within a foreſt may preſcribe 
for common within the foreſt for his commonable beaſts /zvant and 


| coxchant upon his antient tenement. Manw. 221. Jon. 283, 4. 


So an inhabitant of a town may preſcribe for common, for 
commonable beaſts /awant and couchant within the ſame town. 


Manu. 222. 1 
So, by ſpecial grant, a man may have common in a foreſt for 


beaſts not commonable: as, for geeſe, goats, ſheep and hogs. 


Manw. 220. | 


nw. 220, 222. Semb. acc. Manw. 227. Acc. 4 Inft. 298. 
K. acc. 3 Bul. 213. R. Lut. 81, R. 2 Gro. 155. Acc. Poll. 447. 


Dab. Hard. 87. 


So he may have common there pour cauſe de vicinage. Man, 


So he may have common there in grofs, by fpecial grant, 


Ibid. 8 


Common of turbary. | | 5 

So he may preſcribe for common in a foreſt, generally, 
without exception of the feuce month. Lut. 81. R. 3 Lev. 98, 
127. Poll. 443. 8 _ 


But a man ſhall not have common in a foreſt, without charter 


or preſcription, in reſpect of his inhabitancy there. Manw. 227. 


So, if the inhabitants of a town may preſcribe for common for 
commonable beaſts levant and couchant in the ſame town, an in- 
habitant of an houſe newly built in the ſame town, being within 


the foreſt, ſhall not have common there; for ſuch building is 
purpreſture. Manw. 222. : 
So, regularly, a man cannot preferibe for common within a 
foreſt, for beaſts not commonable : as, for geeſe, goats, or hogs. 


Manav. 220, 222. = 
Nor can he uſe common there with the beaſts of a ſtranger. 
Mango. 223. Jon. 283. | TOO SL 
Nor, within a fence month. For. 283. 2 
So a commoner ought not to fur-charge the foreſt. . Fox. 282. 
Poa, ſend his beaſts with a flaff. heard, who attends them. 


1 | So, 


(O. 3.) 


the lands of the king, or another within a foreſt, ſhall have his ay _ 


owed. 


e he may preſeribe for common there for ſheep. Cone. 


(O. 4. 


When not. 


CHASE. 


within the foreſt at firſt. | 
[The right of common in the New Foreſt is abſolutely taken 
away in the incloſed parts whilſt incloſed, and cominued in the 
waſte parts, except in fence- month, (fifteen days before, and 
| fifteen days after 24 June) and winter-heyning (from 11 Nowem- 
ber to 23 April) and pannage is reſtrained to the time between 
14 Sepiember and 11 November; and this. tho* the whole 6000 


acres is not incloſed. Biddlecombe v. Kervell, H. 1 G. 3. 2 B. 


N. 1117. J 


) The Laws of the Fozeſt, 


HE laws of the foreſt differ from the common law. 


Mano. 486. | | 
By ch. de for. ꝙ H. z. the laws of the foreſt are reduced to 


a certainty, which were before arbitrary at the will of the king 
Manw. 487. 


(Q) Officers of the Foreſt. 
(Q. 1.) Juſtice in Eyre. | 
H E chief officer of the foreſt is the juſtice in Eyre. Vide 


juſtices, (F.) 
So all aſſociated with him are called, capital juſtices of the 


foreſt. 


So, if the king grant a foreſt, without power to make a 


juſtice-ſeat, it will be only a chaſe. R. 2 Bul. 298. Vide 
anic, (B.) | 

And in a quo warranto to have a foreſt and juſtice-ſeat, if the 
defendant claim the forcil, but diſclaim to have the juſtice-ſear, 
there ſhall be judgment againſt kim. R. 2 Bul. 298. 


(Q. 2.) Verderor. 


In every foreſt there are uſually four verderors, ſo named. 
a viridi, or vert. 4 Inſt. 317. Manw. 40% © 

The verderor is a judicial officer of the foreft, choſen by force 
of the king's writ in full county, and ſworn to maintain the laws 
of the foreit, and to view, receive, and inrol the attachments, 
and preſentments of all treſpaſſes within the foreſt, of vert and 
veniſon. 4 1nft. 292. Manw. 403. 

_ all the rolls ought to be in parchment, not in paper. 

on. 207. =, 
a And ought to be ſealed before delivery; but one ſeal with 
aſſent of all is ſufficient, Jon. 268. | 


(Q. 3.) 


So, by the diſafforeſtation of the land, the common will be 
Joit. R. Hard. 438. Hale cont. if the land was not well put 


E 


(Q. 3.) Regarder. 


The regarder or ranger is a miniſterial officer of the foreſt, 
ſworn to make regard there as uſual, to view, and inquire of all 
offences within the foreſt in vert or veniſon, and of conceal- 
ments, or defaults of the forefters, or other officers of the foreit. 
Mana. 409. 5 5 N 
And lie ſhall be made by the king's patent, or by the chief juſtice 
in eyre, or, upon a Writ to the ſheriff to make a regard of the 
forcſt, he ſhall be choſen in the county. Manw. 409. Jon. 266. 
If the pretentments by the regarders are inſufficient, they ſhall 
be fined ; for by the articles Tent to them with the writ of ſum- 
mons, they are directed what ought to be prelented, and in what 
manner. Jon. 268, 274, 5. | 


(Q. 4.) Foreſter. | 


The foreſter is an officer ſworn to preſerve the vert and veniſon 
within his walk, to guard the vert and veniſon there, not to con- 
ceal but to attach all offenders, and to preſent the offences 
and attachments at the next court of attachments, or ſwani- 
mote. Manw. 428. ED 

And to ride with the king, and conduct him in his hunting. 


Ton. 278. | 


To take care of the lawing of the dogs. Jon. 288. 


4 The foreſter may arreſt any man who kills or chaſes any deer 
within the forc?, if he be taken with the manner within the fo- 
r reſt, or be indicted before the ſwanimote, and may detain bim 
| till he find pledges to appear before the juſtice in eyre, but if he 
2 offer ſufficient pledges he ought not to be impriſoned. 4 It. 290. 
e * And if then impriſoned he may have a writ of habeas corpus 
er debito juſticiz : or he may be bailed by a writ de homine re- 
4 #7 ao directed cuſtodi foreſtæ, he finding 12 pledges. 4 I»#. 
(Q_ 5.) Woodward. 
| A ſubject, who has land within a foreſt, according to uſage, 
d ought to have a woodward, and if he does not appear at 
tae juſtice-ſeat, the wood ſhall be ſeiſed into the king's hands, 
e till he make fine and replevy it, and if he do not replevy it within 
s a year, it ſhall remain in the king's hands for ever. Jon. 266. 
5, If wood, part of the king's demeſne within a foreſt, be 
d demiſed to another for years, the leſſee ſhall find a woodward ; 


_ if he does not appear, the wood and office ſhall be ſeized. 
I bid. . | | 


And after ſcizure, no claim of the owner ſhall be lieard till he 
replevy the wood. Jen. 267, 268. | 


9 1 (Q.6.) 


c HAS E. 


(Q. 6.) Agiſtor. | 
The agiſtor is an officer within the foreſt, who ought to pre- 


ſent treſpaſſes made by beaſts in the foreſt. Jon. 280. Vids 


Sir Edward Coke's deſcription of an agiſtor, which differs ſome- 
thing from this. 4 Inf. 293.* 


If the ſame perſon has ſeveral offices in the foreſt, thoſe may 


be ſeized que intendere non poffit. * Ton. 260. 


So if a town, Sc. has a patem to be quit of ſervice in a 


foreſt, it muſt ſerve till its claim be allowed by the juſtices in 
eyre. Ju. 267. | „ 
If any preſent what does not belong to his office be ſhall 


be fined. . Jon. 280. | | 
(8) The Courts of the Foreſt, 
(R. 3.) The J uſtice-Seat. 


"> HE juſtice- ſeat is held before the chief-juſtice or his de- 


puty or deputies, whom he is empowered to make by /. 

32 H. 8. c. 35. and who by that ſtatute are veſted with the ſame 
powers as the juſtice himſelf. * | n= 
*But this court cannot be held but from three years to three 
years, and muſt be ſummoned at leaſt 40 days before its fitting, 
and two writs iſſue, one to the ſheriff to ſummon all who ought 
to attend within his county; which ſee 4 Zn/?. 310. The other 


to the warden cu/tcdi foreſts domini regis vel ejus locum tenenti 


in eadem, Which latter conſiſts of two parts: firſt, to ſummon 
all the officers of the foreſt, and that they bring with them all 
the records, &c. Secondly, all perſons who claim any liberties, 


or franchiſes within the foreſt, and to ſhew hog they claim the 


5 


fame.* “ 
At the juſtice-ſeat, after the commiſſion read, the officers 


of the foreſt, freeholders, and all who ought to appear, are de- 
manded, and then a jury out of the freeholders is ſworn, and a 
charge given to them. Maxav. 509. | 


| But the court may adjourn to another place in the county. 


before demand, and may be demanded there. Jon. 347. 


All offences, which concern wer: or veſſiſon within the foreſt, 


are inquirable at the juſtice-ſeat, and not elſewhere out of the 
foreſt, For. 267. | | 
And thercfore, all rolls of offences preſented at a court of at- 
tachment, or indicted at a court of ſwanimote under the ſeal of 
the verderors, ought to be preſented at the juſtice-ſeat. 
And the matter of fact contained in ſuch rolls, whereof any 


one is convicted by the ſame rolls, cannot be traverſed nbr diſ- 


charg-J, except by matter ſubſequent conſiſtent with the fact, 
which may be pleaded thereto at the juſtice-ſeat, as a pardon, 


a releaſe, fc. R. Jon. 347. 


$0 - 


463. 


CHASE. 
80, if the roll contain, that 4. was indicted and convicted be- 


fore the verderors at the ſwanimote of cutting trees within the 
foreſt, A. ſhall plead at the juſtice-ſeat, a grant of lands within 


| the foreſt, upon which the trees grew. Jon. 347. NL 
- Otherwiſe, if the grant does not mention the trees to be 


within the foreſt. 1b1id. 3 IT IRS 
*But an indictment or preſentment before the chief juſtice of 
the foreſt at a court of the jaſlice-ſeat by a jury, and not found 


in the ſwanimote, may be traverſed 8 Edw. 3. Itinere Picker- 


ing 147. a. becauſe it is preſented but by one jury. 4 Ii. 291.* 


So the jury, charged at the juſtice-ſeat, ought to preſent all 


offences committed within the foreſt ſince the laſt juſtice-ſeat, 
and how they have been proſecuted, or puniſhed by the officers 
of the foreſt. Manw. 50g. | | 


As, the cutting of trees, building of houſes to the nuſance of 
the foreſt, Cc. Jon. 348. 


And the reeve, and four men of the towns ought to attend tall 
preſentment made. For. 297. | | 
So the juſtice-ſeat may fine for contemptuous words. Jon. 274. 
Or, for words at the ſwanimote before the juſtice-ſeat.  1bid. 
After preſenmient, the party may confeſs and ſubmit to be 
fined. Jon. 268. : 


And he ought to plead preſently, for the proceſs is de hora in . 


horam. Jon. 268. | EEE, 
If there be a claim at the juſtice-ſeat of any privilege or ex- 


emption, after the charter read, the court allows or difallows, 


without a demurrer, Qc. by the attorney general. For, 272. 
Or the party himſelf may diſavow. For. 288. 
So, if a claim be made and not profecuted, it ſhall be diſ- 


allowed. Jon. 297. 


; If the party proſecute his claim, he muſt make a good title to | 


it. Fon. 294. 1 

If a judgment at the juſtice- ſeat be erroneous, a writ of error 
lies in B. R. . | „ 

So, if the juſtiee - ſeat allows an unlawful claim, there may be 
redreſs, if the record be removed into B. R. by a certigrari, called 
a venire facias recordum. Mano. 526. 4 Inft. 294. 

So, it it difallows a claim, which ought to be allowed, there 
2 writ de libertatibus allocandis directed to the juſtice of 
he foreſt. - | 


(R. 2.) The Swanimote Court. 


The ſwanimote is derived from mote, which fipnifies a court, 


and fwaine, which ſignifies a freeman; and therefore importz a 
court of freeholders within a foreſt. 4 I. Manw. 462. 5 
In this court the verderors are the judges. Manav. 462. 
And tho“ the warden, or his deputy, or lieutenant ſometimes 
ſit in court, yet they are not the judges there. Manw. 462, 


By 


25 


26 CHASE. 
By the ft. ch. de for. g. the ſwanimote court ſhall be held only 
ten in auno, Viz. fifteen days before Michaelmas, about the feaſt of 


* vs. Martin in winter, and in the beginning of fifteen days before 


the feaſt of St. Joh the Zapf, 
And all the officers of the foreſt; and fretholders within the 


foreſt, ought to appear there. Manw. 467. 

f any one docs not appear, his default ſhall be inrolled, and 
he ſhall! be amerced upon the oath of the officers by the verderors 
and ft>ward of the foreſt; and the amerciament ſhall be affeered, 
and afterwards eftreated by the verderors to the chief warden or 
his deputy, or to the beadle of the foreſt, to be levied by 
eiſtreſs; or the verderors may certify the default to the juſtices 
of the foreſt, who ſhall make a writ to the warden or ſheriff to 
levy it, or may eftreat it in the exchequer, and proceſs ſhall iſſue 
to levy it. Manu. 469. 

The diſtreſs ſhall be for the amereiament for his default, and 
al ſo that he appear at the next ſwanimote. Mano. 470. 

It may be upon his goods or lands within the foreſt, or lands 
our of the foreſt, which belong to him as an officer of the foreſt. 
Manu. 471. 

if it be returned by the chief warden or his lieutenant, that he 
has no laads or goods wherevy he may be diſtrained, there ſhall be a 
tetatem diftringas by the juſtices of the foreſt to the ſheriff 
to diitrain him within his county. Man b. 471. | 


CHAT T EL 8. 


Goods and Thattels, 


Vid: 1 per Frum 1 ( 4 W. 5 )—Probibition, (F. 5. 
—Trepafs, (A. 1.— B. +.) 


Chattets Beal, 
Fide Bien, (A. 1.)—Chancery, (4 G. 2, f.) 
Chaitels Perſonal, 

Vite 2 (A. 2.)—Chancery, (4 G. x.) 
CHESTER 
County Palatine ot Cheſter. 

Void Prauchiſes, (D. 4. &c.) 
Chamberlain of Cheſter. 
' Vide Franchiſes, (D. 3) 


ſu] 


e n n 


Chief Juſtice of Cheſter. 
Vide Franchiſes. (D. 6.) 


c H IMI N. 
(A) high⸗way. 
(A. 1.) What ſhall be. 


HAT ſhall be ſaid to be a private way, and what an 
high-way, depends upon common reputation. 1 Vent. 189. 

Vide poft, (D. 1, &c.)) 25 
A way to a market, a great road, c. common to all paſſengers, 
is a high-way. Per Hale, 1 Vent. 189. 


he A navigable river is in the nature of a high- way. Re 
a And if the water alters its courſe, the way alters. Per 


Thorp, 22 AFP. 93. © : Se | 

If a high-way lies in an open field, and paſſengers uſe to turn 
out of the great track when it is foundrous, theſe outlets are part 
of the high-way. R. 1 Rol. 390. J. 10. | 
1 if ſown with grain, paſſengers may ride upon the corn. 

Ibid. | . 

But if a man aſſigns a way, becauſe the high-way is foundrous, 
out of his own | cu that does not become the high-way, un- 
leſs it be done by the king's licence upon an ad quod damnum. 
R. Cro. Car. 267. Vide 1 Bur. 465, 466... 

Tho” an inquiſition upon an ad quod damum finds, that it is 
no damage to the king to grant a licence; if the licence be 
not granted. R. Cro. Car. 267. 


| (A. 2.) To whom the Soil and Profits belong. 


The king has only paſſage in the high-way for him and his 
ſubjects. 1 Rol. 392. J. 3. Bro. Chiming, 10. 
But the frechold and ſoil belong to the lord of the leet. 
1 Rol. 392. J. 5. CD. : 

20s he wy have an action for digging the ground there. 
1 Rol. 392. J. 8. 5 | | 

Yet — trees in a high- way generally belong to the proprietors 
of the ſoil, ex utrague parte. R. 1 Rel. 392. I. 13. Bro. Chi- 
min 15. 1 3 42. | . 

But the lord of the leet may preſcribe for the trees there. 

And by ſome it is ſaid, that the trees belong to him. Per 
Cur. 27 H. 6. 8. a. l | . 


/ 2 | | | | So. 


— 


- 


i. 


So the lord of a rape may preſcribe for all the trees in the 
kigh-way within his rape, tho? he be not lord of the ma- 
nor. R. 1 Kol. 392. J. 15. 1 

If a man be owner of a cloſe by which a high-way lies, 
the trees belong to him. Bro. Cbimin g. | 

If a man ſets out a high-way, yet the property of the ſoil re- 
mains in him, and he may maintain treſpaſs for reſting the end 
of a bridge oa it. Lade v. Shepherd, H. 8 G. 2. Str. noag.] 

„80, he may recover it in ejectment, ſubject to eaſements ; 
and he has a right to the freehold, and all profits above and un- 
der ground, except only to the right of paſſage. 1 Bur. 143, 
8 . | 

(A. 3:) How it ſhall be uſed. 


If a carrier carries an unteaſonable weight with an unſual 
na:nber of horſes, it will be a nuifance to the high-way, by the 


common law. R. Mar. pl. 210. | | 
So if a man ere& a gate acroſs a high-way, it will be 


a2 nuiſance. 


Tuo' it be not locked, but opens and fhuts freely. Per 3 J. 
Cro. cont. Cro. Car. 184. | | 

Or, if he puts his wood-ftack in the ſtreet before his houſe, 
according to the antient ufage in the town, and leaves ſufficient 


paifage for travellers. R. 2 Cro. 446. 
(A. 4.) How it ſhall be repaired. 


Ff a high-way wants repair, the patiſh of common right 
ought to repair it. Mar. pl. 62. 1 Fent. go. per Hale, 
1 Vent. 183, 139. » Term Rep. 106. 

[If there is a road thro“ common fields from 4. to B. an act 
of parliament for incloſing, &c. and the commiſſioners direct 


that there ſhall be a road from A. to B. thro? the allotment 
of C. D. Wo incloies the road on both ſides, he is not 


bound to repair, but the pariſh remains liable. Rex v. Fleck- 

wow, H. 31 C. 2. 1 B. M. 451. . 3 8 

And therefore an indictment againſt any perſons of the pariſh, 

ſeverally, . ſhall be quaihed. Mar, pl. 71. | 
If a pariſh is indicted, it maſt be laid, that the road is within 

the _ or that it is obliged to repair. Rex v. All Saints, P. 


» 


8. 3. 8. XK H-405;} *Comp. 11.“ | 
{ Pac breadth of the road ſhould appear, that the court may 


ſet a proper ine. id. | 
The burthen of repairing may, from time out of mind, have 
been on ſeparate diſtricts of a pariſh for the ſeveral parts of a road 
lying within the reſpective diſtricts. Vid. Doug. 421, (405)* 
If a t9w7hip is indicted for not repairing, it muſt be averred 
that time out of mind they have repaired. Rex v. Marton, T. 
a gn T. 2. A. 6. 7 


* And in what manner they are bound to repair. 5 Bur. a”. P 
3 ; * y 


- 


CH 1 i. 


By g. 13 G. 3. c. 78. / 45. if the means pointed out by that 
act 2 ie fol od —— of the high-ways within the 
pariſh, townſhip or place within which ſuch high-ways are, 
an equal aſſeſſment ſhall be made on the occupiers (f lands, Cc. 
within the pariſh, c. by order of the juſtices. * | 

* And by / 47. if any fine, iſſue or 2 impoſed on any 
pariſh, Ec. be levied on any inhabitant, Tc. of ſuch pariſh, De. 
on complaint of ſuch inhabitant to the juſtices at their general 


or ſpecial ſeſſions, ſuch Juſtices ſhall, by warrant, Cc. cauſe a 


rate to be made for reimburſing ſuch complainant.* 

If a pariſh conſiſting of two diſtricts, which are bound to re- 
pair ſeparately, be convicted for not repairing the road in one 
of the diſtricts, the other diſtrict having no notice of the indict- 
ment, the court will conſider it as being ſubflantially the con- 
viction of the one diſtrit ; and if the fine he levied on an 
inhabitant of the other, will grant a ſpecial mandamus for a rate 
to be levied on the diſtrict bound to repair the indicted part of 
the road. Doug. 421, (405.)* - | | 

*If the inhabitants of a townſhip, bound by preſcription to re- 
pair the roads within the townſhip, be expreſsly exempred by the 
proviſions of a road act from the charge of repairivg new roads 
to be made within the townſhip, that charge mult neceſſarily fall 
on the reſt of the pariſh. 2 Term Rep. 106.* _ 5 

[ The preſentment of the jury mult ſay that the way is out of 
repair. Ibid.] | | = 

[If the indictment is for not paving, it is bad, they are 
not bound to pave, but to repair. lid ] 

[If a pariſh lies in two counties A. and B. and the place out of 
repair in A. the inhabitants of that part of the pariſh which lies 
in A. muſt be indifted, and not the whole pariſh. R. v. Jton 
under Penyard, H. 10 G. 3. 4 B. M. 2507. | 

Common high-way is a good deſcription, without ſaying foct, 
horſe or cartway ; it is a highway for all things. Rex v. Har- 
field, M. 10 G. 2. B. R. H. 315.] 5 

[ Indiment ſetting forth a high- way leading from the hamlet of 
A. in the pariſh of B. to C. is good; and a certain part of it in 
the pariſh of A. aforeſaid, leading from 4. houſe in {aid hamlet 
of 4. to a place called, tc. containing, Sc. is a good deſcription 
* the . out of repair. Rex v. Harrow. P. 7 G. 3. 43. 

2090. | | 
And an agreement with another, that he ſhall repair, does not 
exempt the pariſh. 1 Vent. go, 189. | 

* . * grant does not exempt the pariſhioners. R. 
3 00+ 6s | 5 OE 

But a man may be bound by tenure to the repair of an high - 
Way. 2 Sand. 161, | 

Ard the lien continues, though he lays his land open to the 
hi ghway. Per Keeling, 2 Sand. 161. | | 

[In an indictment againſt a perſon obliged to repair by tenure, 
alice ienure is ſuſſicient, without /; for it implies ſuch 

| os tenure 
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and they ſhall limit a time for repairing them; if not done, they 


S HIM IN. 


tenure as makes him chargeable. Rex v. Cerrock, T. 5 G, 
Str. 187.] 5 | | 

elf a perſon indicted for not repairing a road ratione tenure ſub. 
mit in order to have a ſmall fine, he muſt pay the proſecutors 
colts. 1 Bl. Rep. 602.* . 

„The fine in this caſe is to be paid to the ſurveyor of the pa- 
riſn highways. Id. 16id.* L | a 

If truſtees under a road act turn a road through an in- 
cloſure, and make the fences at their own expence, and repair 
them for ſeveral years, they cannot be compelled to continue 
ſach repairs, unleſs there be a ſpecial proviſion in the act for that 
purpoſe : and if no other proviſion is made by the act, the 
owners on each fide are bound to repair the fences, 2 Term 
Red. 232. 3. | . | pO RE 

[By Hat. 13 G. 3. c. 78. J :3. Surveyor ſhall inform two 
juſtices, on oath, what roads are to be repaired by tenure, Oc. 


ſhall preſent it ac quarter ſeſons, who may order proſecution at 


the general expence cf the limit.] | b 
By. fat. 13 G. 3. c. 84. J 62. Turnpike truſtees may agree | 
with pertons liable by tenure to repair, and make them reaſonable TE 
allowance out of tolls. ] | | 05 

So by preſcription, he may be bound to repair before his houſe. 
Mar. pl. 71. 4 5 | | 2 
So if a man incloſes his land in a common field, ex utraque 
parte of an highway, he {hall be bound to tlie repair by reaſon of eat 
the encroachment, tho' he was not liable before. N. Cro. Car. 366. thi 
1 Rol. 390. J. 30. Jon. 296. | | 
And he ought to make a good way, and maintain it 1 
for all carriages as well as horſes, at his own charges; and it "4 
is not ſufficient that it is better than it was before. R. Crs, 1 
Car. 366. * | PR 1 
80 if a man incloſes againſt one fide of the way only, where the 
there was an antient incloſure againſt the other, he ought to repair ? 
the whole. Per Keeling, 1 Sid. 464. ; ws 
But if a man incloſes only one fide, where there was no inclo- whc 
ſure on the other, he ſhall be bound to maintain only a moiety of ah 
the way. 1 Sid. 464. | | F 
And if a man bound by reaſon of incloſure, lays his land open wit 
again, he ſhall be excuſed. Per Keeling, 2 Sand. 160. Y 
Ihe occupier is bound to the repair of the highway, not the _ 
owner. R. 1 Rol. 390. J. 50. . 1 
I. R. will grant inſot mation againſt inhabitants for not re- and 
, Pairing. Rex v. Chedinſuld, M.9 G. 2. B. R. H. 35S hs 273. 
Io, if they have repaired only with faggots covered 8 
with earth, when they might have had ſlone two miles off. F - 


7544. 


(8. „ 


* 
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(B. 2.) 
by wh, 


ab. (B. 1.) Bridges in an high⸗wap. 

11 N T ONE can be compelled to make a bridge in an high- way, 

pa- LY where there was not one before, unleſs by act of parliament. 
| 2 la. I. | | : 

"TH By the f. Magna Charta, ꝙ H. 3. 15. Nula villa nec liber 
pair humo diſtringatur facere pontes, niſi qui de jure facere conſuevit temp. 
3 So no one can erect a publick bridge, without licence, and an 

the ad quod damnum. 1 Sal. 12. | | in 
Form So a county cannot change a bridge from one place to another, 

without an act of parliament. R. Mod. Ca. 307. 

255 (B. 2.) How repaired. 
they . . . 

n at By the common law no one was bound to the repair of a 

| bridge, but by tenure or preſcription. 2 It. 70. 
gree And if no one was bound by tenure or preicription, it ſhould be 
able repaired by the whole county. 2 IH. 701. 1 Rel. 368. J. 10. 

| Cro. Car. 365. EW | 3 

uſe. Or, if it lies in a franchiſe, by the whole franchiſe. 
2 Inſt. 701. 15 | | : 

aque Or, if part in one county or franchiſe, and part in another, 

er each ought to repair as much as lies in it. 2 4. 701. Aud 

366. this is now confirmed by . 22 L. 8. 5. 8 : | 

— 4 the ſeſſions charge only one vill for the whole. N. 
5 I at. 35 ON. i ; " 

4 1 But the 1 on each ſide of an highway are not bound 

Oo to repair a bridge in it. 2 Iuſt. 700. | 1 
So if a man erects a public bridge, he is not bound to repair 

"TR it. 2 It. 701. 1 Sal. 359. ee | 

-pair Nor if he voluntarily repairs it once or twice; for that is only 
evidence againſt him of a lien by preſcription, if he cannot thew 

ts. who ought to repair. 2 l. 700. »The county or riding mult 
ty of repair it. 2 /. Rep. 68 5. | 

So an uſage by the anceſtor does not bind the heir to repair, 
open without a lien and aſſets. Ibid. 

Yet a corporation ſole or aggregate may be bound to repair by 
t the uſage and preſcription, without more. 2 ut. 700. | 

And if a man, bound by tenure, ſells part of the land to one, 
RR and part to another, each may be charged for the whole. Jau. 

273. R. 1 Sal. 358. „„ 

ined Though the land bound comes afterwards to the king. R. 

of, I Sal. 358. | | | 


other. 2 Iaſl. 700. Hard. 131. Dan. 744. 

So, if an owner cf a mill make a channel to it acroſs the high- 

Way, and a bridge there, which is uſed as a public bridge, be 
1 c ſhall 


But he ſhall have a writ de onerando pro rata portione againſt the 


" CEL MIL N 


ſhall be bound to the repair. R. 1 Rol. 368. 1,15. Semb. Cro. 
Car. 365. { 3 | Mm 


Yet a private bridge, which comes to the public benefit and 
uſe, {hall be repaired by the public. Mad. Ca. 307. | 


(B. 3.) Remedy for not Repairing. 


0. 5.) If a bridge wants repair, by the common law, the re- 
By the medy was by preſentment before B. R. or juſtices in Eyre. 
commons 3 . 701. | 8 | 
* Or before commiſſioners of Oyer and Terminer. Ibid. 
Or before the ſheriff in his tourn, or in the leet. 1/19. , 
Or before the ſheriff by commiſſion; but this is now taken 
away 2 28 Ed. 3. 9. 2 at. 701. F. N. 3. 127. E. 
[ The ſeſſions impoſe a general rate, and order the officers to 
make a particular aſſeſſment and collect it. Rex v. Middle/ex, H. 
11 C. 2. Andr. 101.] „ 2 | 
[It is not neceſſary that the order for the aſfeſſment of the re- 
pair of a county bridge, ſhould ſet forth that it is preſented by 
whom the bridge ſhould be repaired ; for the only matter neceſ- 


ſary to be preſented is, that it is a public bridge, and out - 
of repair. "St v. Meadleſex, H. 11. and M. 12 C. 2. Andr. ec 

101, 285. 3 | 
wo there may be an information exhibited for not repairing. thi 

2 Lev. 112. | | 
Information in B. R. lies, notwithſtanding the fax. * 
22 H. 8. 5. and 1 Ann. 18. Rex v. Inbab. Civ. Nowici, P. ſac 
5 C. Str. 177.] : | | ſha 
If it is a private bridge to a mill, Cc. he that has the paſſage ſha 
may have a writ de ponte reparando, againſt him who ought to re. and 
pair it. F. N. J. 127. D. 2 Inft. 701. | bric 
To an information or indictment for not repairing, if the de- 8 
fendant pleads Not Guilty, he ſhall give nothing in evidence, but men 
that the bridge is repaired. Per Holt. 5 B 
If he pleads, that another ought to repair, he ought to ſhew cept 
for what cauſe 3 wiz. ratione tenure, by preſcription, c. Cro. J 
Car. 366. EE | | air 
And if he alledges, hat it is a new bridge erefted for the benefit * 
of a mill, it is not ſufficient to take by proteſtation that it is not an Bt 
ancient bridge; for that is the ſubſtance, and ought to be directly franc 
anſwered. KR. Cro. Car. 365. | the | 
If the defendant alledges, that A. cugit to repair, c. abſque tbig. 
hoc that the county ought, the attorney-general may reply, that the A 
county 6ught, abſque hoc that A. ought, and uy iſſue upon it. law. 
2 Lev. 112. | | Ju 
55 I, | | f 2 cor 
(B. 4.) By the ff. 22 H. 8. 5. confirmed by the . 1 Ann. 18. 1. 
If 


l, e Fuftices of peace of a county, franchiſe, Ec. or four of 
a them (1 quorum) ſhall have power at quarter- ſeſſions to 
hear and determine all annoyances of bridges broken in high 


Ways. 
F And 
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Ard to make ſuch proceſs and pains, on preſentment before 
them againſt thoſe, who ought to be charged with making or 
amending ſuch bridges, as B. R. uſes to do, or as they ſhall deem 
neceſſarv. | 
And if not known, who ſhould 25 Sc. the bridge, or ſuch 
part as lies in a town corporate, ſhall be repaired by the town, if 
out of the corporation, by the county; and four juſtices of peace 
(one guorum) may ſummon the conſtables, or two inha- 
bitants of every pariſh, and tax all the inhabitants for the 
repair, &c. and deliver a roll of the names and ſums to 
the collectors of each hundred, who may levy by diſtreſs and 
fale, Cc. | | 5 
And four juſtices of peace (one gucruꝶm) may appoint two ſur- 
veyors to ſee the repairs, to whom the collectors ſhall pay the 
money, and tt.cy fhall all account to the juſtices of the 
ace, or four (one quorum) at the ſeſſions, and on refuſa} 
- committed without bail till they do fo, allowing reaſonable 
charges. 5 „5 
And if the perſon, who ought to repair, Sc. dwell in 
another county, the juſtices of peace may ſend the ſame pro- 
ceſs, as if in the ſame county, which all fheriffs, &c. ſhall ex- 
ecute, „ | | | 
And four juſtices of peace (one guorum) may uſe the ſame me- 
thods for repair of 300 — at each end of bridges when out of re- 
ir, as for repair of the bridges. ; ED 
By the . 1 Ann. 18. Juſtices at the quarter ſeſſions ſhall lay 
ſuch ſum on each pariſh, as it hath uſually been aſſeſſed at, which 
ſhall be levied by the conftable or other perſons as the juſtices 
ſhall direct, and by them in ſix days paid to the high conſtables, 
and by them in ten days to the treaſurer, for repair of the 
bridpes. | | 3 | ; 
Sach aſſeſſment to be levied by diſtreſs and ſale, on non- pay 
ment in ten days after demand. 6 | 
By the /. 22 H. 8. 5. Juſtices of peace have no authority, ex- 
cept of public bridgoy not of private. 2 If. 701. | 
Juſtices of peace of the county have no cognizance of the re- 
ur of bridges within a unchilſe. borough, or city, if there are 
our juſtices there (one guoram.) 2 Inſt. 702. on 
But if there are not ſo many juſtices of peace in the 
franchiſe, then the juſtice of the county ſhall enquire of 
2 there, if the franchiſe be not a county by itſelf. 
(4 


; And 1 it be a county by itſelf, then no remedy but by common 
W. 1d. 

Juſtices of peace ſhall have juriſdiction of a common bridge in 
a 2 ſtreet, as a nuſance, though it be not in an highway. 
1 Sa | | 

If it be known, who ought to repair any bridge, by the J. 
22 H. 8. 5. the juſtices of peace ſhall iſſue the ſame proceſs, as 
the juſtices of B. R. 2 Inſt. 702. 46? 5 

Vol. III. N And 


34 


ſor the ſecurity of the juſtices of peace, that the grand inqueſt 


2 Inſt. 703. in marg. 


not expreſsly denied. Bid. | 


Wy «my ſurpluſage upon a ſale ſhall be returned to the owner. 


E. 
And ſo, for rebuilding, if neceſſary, as well as repairing. 


_ _ | 8 . Y 
F If it be not known, who ought to repair, it is well, 


preſent the bridge in decay, c. & quod nęſcitur qui, &c, 
2 Int. 703. SH ED 
"IR 3 not known who ought to repair, it ſhall be at 
the charge of the county, Sc. 1 Kol. 368. J. 10. Vide ante, 
3 5 | 
4 and this act of 22 H. 8. 5. ought to be executed by four juſ- 
tices (one guorum) or more. 2 Inſt. 703. : | 

And it is good to do it by more, otherwiſe if one dies, or is 
Put out of the commiſſion, the three others have no other authority 
to proceed. Ibid. I 

It is ſafe, that all proceedings of the juſtices of peace 
upon this ſtatute be at the general ſeſſions of the peace, 
2 Inſt. 705. | 
I be juſtices of peace cannot tax, without aſſent of the conſta- 
bles, or inhabitants. 2 Inf. 704. 

And therefore, they ought at the general ſeſſions where the 
conſtables are preſent, to call them, or by warrant ſummon them, 
or two inhabitants, at a certain place and time for that purpoſe. 

The tax ſhall not be impoſed upon the pariſh in general, for 
then any inhabitant might be diſtrained for the waole, but upon 
each inhabitant by himſelf. 2 Inſt. 704. | | 

And here all privileges and exemptions, tho' by parliament, are 
taken away. bid. | | | 

Every houſeholder is an inhabitant, but not a ſervant, &c. tho? 
he has a perſonal reſidence. 2 1n/?. 703. 8 
Every one who has an houſe and ſervants there, tho? he reſides 
in another county. 1. d. | 8 

So a man dwelling in another county, who occupies land there. 
2 Inft. 702. | ES 
So, a corporation, which occupies land in another county, is an 
inhabitant there. 2 IA. 703. | 1 


So, an infant, who has an houſe, 'or holds land there. Pa 
2 Inſt. 703. | | | 4 
So, a man, who holds land there in right of his wife, tH 


Tbid. | | EY 
The colleQor of every hundred ſhall have a roll indented, un- 
der the ſeal of four juſtices of peace. 2 1nft. 704. | . 
The collector may diſtrain for the tax, upon the land "i 
2 of the party, at any place within the hundred. 
2 Inſt. 70s. 7 | 8 2 
if the tax be not paid upon demand, it is a refuſal, tho' it was Wi * 


One of the collectors, with the aſſent of the other, may diſ- 
train and ſell; for that is the diſtreſs of both. 1bid. 


— 


Non 


e H 1 M Ii N. 
None can be compelled to make a new bridge, were 
chere was not any before, except by act of parliament, 


2 luſt. 701. wed! | 
[By 12 C. 2. c. 29. J. 13. no part of the county rate ſhall 


be applied to repair bridges, but on preſentment or the grand- 


ur 8 5 - 
4 Na by H. 14. the quarter ſeſſions may contract for their re- 


pairs for ſeven years, at an annual ſum.] 
[By /tat. 14 G. 2. c. 33. quarter ſeſſions may purchaſe 


lunds to build county bridges, not exceeding one acre for each 
bridge. ] | . | | 


(c) Surveyo2s koꝛ the Highway. 
(0. 1.) How choſen, 


Ny the A. 2 & 3 Ph. & M. 8. On 7 uelday, or Wedneſday ix 


Eafter week, and by the „f. 22 Car. 2.12. on ſomeday in 
Chriſtmas week, and by the f. 3 & 4 (or 3) L. & M. 12. on 
26th December, unleſs it be Sunday, and then the 27th, The con- 
ſtables, churchwardens, Ec. ſhall chuſe two ſurveyors for a year 
to amend the highways leading to market towns, who refuſing ſhall 
Pay 20 s. a- piece. | | 
By the ,t. 3 C4 (or 3) Y.& M. 12. The pariſh ſhall aſſem- 
ble and make a lift of ſach inhabitants, who have 10/. per annum 
in their own or their wife's right, 100/. perſonal eſtate, or farm 
30l. per annum, or if no ſuch, of the molt ſufficient, and return 
the liſt to the juſtices of peace at ſpecial ſeſſions, 3d Fanuary, or, 
if Sunday, the 4th, or in fifteen days after, of which ten days no- 
tice ſhall be given to the pariſh ; and the juſtices ſhall by warrant 
under hand and ſeal appoint one, two or more out of ſuch liſt to 
be ſurveyors for next year; which nomination ſhall in ſix days be 
notified to the perſons choſen, by the conſtable or ſurveyor, by 
leaving the warrant or a copy at their place of abode. Andif any 
refuſe the office, they ſhall forfeit 5/. each, a moiety to the in- 
former, a moiety to the repair of the highway, to be levied, on 
the oath of one witneſs, by warrant of two juſtices of peace by 
diſtreſs and ſale, &c. And then the juſtices ſhall nominate ano- 
ther fir perſon, who on notice, c. refuſing, forfeits 5/., Fc. 


And the conſtables, chyrchwardens, and ſurveyors not returning 


a liſt forfeit :o 5. each, to be levied, Oc. 


[By fat. 13 E. z. c. 78. On 22d September the conſtables and 
houſholders aſſeſſed to public rates ſhall name ten inhabitants, 


who have each 101. a year lands, or 100“. perſonal, or occupy 
lands of 301. a year; or. for want of ſuch, the moſt ſufficient in- 


habitants; and in three days the conſtable ſhall tranſmit a copx 


to a juſtice near the place, and ſhall deliver the original io the 
2 ſeſſions for the highways, next after Michaelmas quarter 
tion, and ſhall in three days give perſonal notice, or leave no- 
uce in Writing to the perſons named. Juſtices to give ten days 

2 . 8 | notice 


2 
* 


c HIM I . 


notice of their ſpecial ſeſſions, and to name what ſurveyors they 
taink fit from the liſts, if they think them qualiſied: if not, from 
other ſubſtantial inhabitants or occupiers of lands living within 
three miles of the place, in the county. Conſtables to give per- 
ſons appointed notice, by ſerving the warrant in three days. If 
he accepts, he is ſurveyor for the year enſuing. Juſtices to give 
them a charge. Perſon named in the liſt, not accepting, if ap- 
pointed, in fix days, forfeits 5. Perſon not in the hiſt, but ap- 
pointed, not accepting, forfeits cos. No perſon ſerving can be 
again appointed (without conſent} in three years from ſuch ap- 
pointment and ſervice.] | | FEEL 

[If no liſt returned, or if the perſons appointed re- 
fule, the juſtices ſhall at that, or a ſubſequent ſeſſions, in a 
month, appoint another perſon to be ſurveyor, with ſalary out 
of forfeitures, not exceeding one-eighth of a ſixpenny aſſeſſ- 
ment.] | | | 

[If conſtable does not make liſt, and return it and the dupli- 
cate, and give the notices, and ſerve the warrants, and return the 
amount of the aſſeſſment, if required, he forfeits 40 5. for every 
default.] | 5 

DLV. 2. If ſurveyor with ſalary is appointed, a ſubſtantial inha- 
bitant ſhall be appointed his aſfiſtant; if he refuſes to accept, he 
ſorfeits 505.; and ſo another, under like forfeiture ; and then a 
third, who ſhall have thoſe two forfeitures, and further 
ſalary, if neceſiary. Aſſiſtant ſerving, cannot be appointed 
aſſiſtant in three years from his firſt appointment, without con- 
ſent.] | | | 
I.. z. Surveyor with ſalary, not reſiding in the place, ſhall 
give bond to account; and ſo by /f. 13 G. 3. c. 84. J. 65. ſhall 
treaſurer and ſurveyor cf turnpike. ] | 

. 4. Aſſiſtant is to aſſiſt in calling in and attending the ſta- 
tate- duty, in collecting campoſitions, Oc. and aſieſſments, mak- 
ing and ſerving notices, to account ſor money received to ſur- 
veyor, or in detault fortcits double value; and for every wilful 
neglect ot duty, forfcits from 51. to 40 5. ſhall pay ſums above 
40 6. on ſurveyor's order in writing. Surveyor not reſponſible 
for money not received by him, or paid by his order.] | 

[/- 5. Two: thirds of the pariſh-meeting may agree with a per- 
fon of ſciil to he ſurveyor, with a ſalary, and return his name, 
wich the liſt. to che juſtices ; who may, if they think proper, ap- 
paint him, and allow him the ſalary agreed on, to be raiſed as the 
former.) EE | 

If ſurveyor dies, or becomes incapable, the juſtices may ap- 
point another, and allow him. the ſalary. ] | 

J 55. Juilices of corporations ſhall not allow ſalary to ſur- 
veyor appointed by them, unleſs approved by two-thirds of towy- 
meeting. ] 1 N | 

[/: 71. Juſtices ſhall give every ſurveyor appointed an abſtract 
of this act, and the clerk to have 6 4. for it.] 

J. £6, 87, 88. This act extends not to Hriſtol, Whitechapel, 
or li/appirg, nor to the conmmilioners of ſewers.] ED, a 

5 | (By 


FF 
Iz fat. 13 C. 3. c. 84. G. 44. Turnpike truſtees ſhall ſwear 
themſelves worth 400. per annum in lands, Oc. or Socl. perſonal 
eltate, or heir apparent to a perſon worth 80. per annum, or for- 


ſ 7 46. Keeper of public houſe ſhall not be a truſtee or officer 
of turnpike; but he may farm the toll, if he employs a, collector 


not incapacitated. ] 
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[J 49, 50. If a ſuffieient number of truſtees do not 


appear at any meeting, the clerk may fix and give ten days 
notice of another. And no meeting ſhall be adjourned for more 
than three months; no buſineſs done before ten in the morn- 
ing, nor adjournment made to any hour after two in che after- 


noon. ] 9 | 
(e. . Their Authority and power. 


By the c. 2 &'3 Ph, & M. 8. Every perſon for every piow- 
land in paſture or tillage he occupies in the ſame pariſh, and eve- 
ry one keeping a draught, or plough, ſhall ſend à cart with horſes, 
Sc. and ail neceſſaries, and two able men with the ſame, at eve- 
ry day and place appointed for amendment of the highways, on 
pain of 105. for every draught: And every other houſcholder, 

and every cottager or labourer ſhall (unleſs he be a yearly hired 
ſervant) by himſelf or ſufficient labourer, work every day, &c. 
on pain of 12d. per diem; but if a carriage is thought needleſs 
by the ſurveyor, every perſon ſhall ſend two labourers each day 


for every carriage, on pain of 124. per mau. And the leet, or 


(C. 2.) 
To provide 
labourers. 


in default, the juſtices of peace at the 3 ſeſſions may hne all 


offences, and the clerks of the peace, c. :t:all make eſtreats in- 
dented of the fines, and deliver one part to the conitable and 


churchwardens of the pariſh, the other to the high conſtable, c. 


who may levy by diſtreſs, and if no diſtreſs, or he pay not in 
twenty days, he ſhall pay double. And the high conſtable ſhall 
yearly account to the conſtable and churchwardens of the pariſh 
on pain of 40 5. and the conſtable and churchwardens may call 
him, or their predeceſſor, to account before two juſtices of peace 
(one quorum) who may commit till all arrears paid, but ſhall al- 
low 84. per pound for the collection, and 124. per pound to the 


clerk of the peace, or ſteward of the leet, and all fines ſhall go to 


the repair of the highway. 
Zy the 2 18 EI. 10. A perſon, (not in London) rated to the 
ſubſidy 51. 


in goods, or 40 5. in lands, ſhall find two labourers in 


the highway while fo rated, if not otherwiſe chargeable by any - 


former law, but as a cottager. | . 

And a perſon, having a plowland of tillage, or paſture in ſeve- 
ral pariſhes, ſhall find a cart, Sc. in the pariſh where he dwells, 
as if all ia the ſame pariſh; but if ſeveral plowlands ia ſeveral 
C_ he ſhall find for each, as if in the pariſh where he 

Wells. | | 

By the #. 22 Car. 2. 12. Where the uſage is to carry gravel, 
Sc. ca horſes, Ec. the inhabitants ſhall ſend in ſuch horſes, 69+, 

= D 3 inſtead 
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inſtead of teams; And for default of working in the highway, 


every labourer ſhall forfeit 184. every horſe and man 3s. every 


cart and to men xo. for every day, for repair of the highway, 


to be levied, on proof before the next jultices of peace by one wit- 


neſs, by diſtreſs anc: ſale, Wc: | 
But they may alſo be indicted, for this was an indictable of- 


fence before this ſtatute. Fed. 2 Bur. $32. 834.“ 


By the fl. 7 & 8 V. 3. 29. A perion having col. per an- 
zum in woodland, or any other land, ſhall be deemed to have a 


plowland within the faid. acts. | | 
The juſtices of peace, c. ought to appoint particular days for 
working im the high- way; for it is not ſufficient to ſay, fx days 
betaucen ſuch a time and ſuch a time. R. 1 Sal. 357. = 
So an indictment for not working ought to ſhew the particular 
days appointed. 4bzd. | 5 | 
But if particular days are not appointed. for working 
in the high-way, a panſhioner is not bound to work there. 
Ibbid. | | 
[ By fat. 13 G. 3. c. 78. C 34. Every perſon keeping a wag- 
gon, Cc. and three horſes uſed to draw it, ſhall ſend'a cart and 
two men fix days in the year for his ſtatute duty, in the pariſh 
where he reſides, for lands not exceeding gol. per annum. If he 


eccupies in the ſame pariſh 5o/. beyond that 50“. or occupies | 


30l. in another pariſh, or does not keep a team, but occupies 5o/. 
in any pariſh, he ſhall in like manner ſend a cart and three horſes, 
or four oxen and one horſe, or two oxen and two horſes, and two 
men; and ſo for every 50l. which he ſhall further occupy in any 


uch pariſh; ſuch caits, , Cc. to be employed in repairing the 


roads in the pariſh waere the lands he. And every perſon who 
Mall not keep a team, but occupy lands under pol. in the pariſh 
where he reſides, or any other; and every perſon keeping a team, 
and occupying lands under 300. in another pariſh, ſhall pay, for 


every £05. annual value, a penny a day, and ſo for every 20s. 


above gol. and under 100. and ſo between every fifty: and on 


von- payment, to be levied by diſtreſs. Perſon occupying under 
Zol. ſhall ſend but one labourer with his team. ] 


35. Perſons keeping a cart, and only one or two horſes 
uſed to draw, ſhall ſend ſuch cart and horſes, and one labourer, 
or pay compoſition, as ſurveyor chuſes. Perſons keeping coach, 
Sc. but no team, nor occupying 50/. per annum, ſhall pay 15. 
per day per horſe, or pay compoſition, as ſurveyor chuſes ; and 
every man between eighteen and ſixty, not chargeable for 4/. per 
annum, nor being apprentice er menial ſervant, ſhall labour ſix 


days. Surveyor may require three labourers inſtead of a team, or 
to be paid 4s. 64. per day. They are to work eight hours a wh 


If the men ſent are not fufiicient, or if any refuſe to work, 
ſurveyor may diſmiſs them, and recover the penalty for not 
Is | | 

OJ. 36. Surveyor may require part of a team; one horſe and 
a ſtand cart is one-third, two horſes two-thirds, He may require 


2 waggon.] 15 
p | 1. 37. 


I 
0 
f 
f 
t 


mitigate his duty.] 


ie 
V 37. He is to give or leave in writing four days nos 
et "Gd day, hour and place for every day. De- 


faulters to forfeit, for a cart 10s. cart and two horſes 53. 
cart and one horſe 3s. labourer 15. 64d. duty, if not all neceſſa- 


ry, to beequally required. Surveyor to recover penalties with all 


ſpeed. ] 


V 38. Perſons may compound for duty, as juſtices ſhall ſet> - 


tle, between 6s. and 3s. for a team, if no appointment, 4s. 6d. 
for a team, cart and one horſe 2s. cart and two horſes 3s. la- 
ie © 
V 39. If extravagant \rary are likely to be aſked, juſtices 
may order team-duty in ki 1 
cupying under 2o/. per annum; and Iibourers paying them 
the uſual wages; abating 44. If only part required, to be bal - 
loted for. ] a 5 
[Ao. Perſon who keeps a team, but does not occupy 30l. 
per annum in the pariſh where he lives, but partly maintains his 
horſes from lands he occupies in other pariſhes, two juſtices may 
[/7. 41. Surveyor on a Sunday in November to give ten days no- 
tice in church, and to repeat it next Sunday, of the time and place, 
of ſignifying intention to compound; and thoſe who ſo ſignify, 
and pay compoſition then, or in a month, are diſcharged of duty: 


nd, except teams of perſons oc- 


No compoſition admitted, unleſs paid within time aforeſaid, unleſs 


on change of occupier or inhabitant; who may compound within 
fourteen days. Perſon going away in ſix months may compound 


for half. Surveyor receiving too much ſhall refund; to bring all 


to equality. ] 


DLV. 42. Perſons keeping a wy or plow, but no carriage, ſhall 


Pay 1s. per horſe, or two oxen.] | | 
ULV 43. Inhabitants may fix three months for ſeed, hay, and 
corn-harveſt, wherein no duty ſhall be done, giving notice to over- 


ſeer three days after meeting, and fourteen before the beginning 


of each month.] 


DJ. 44. Surveyor ſhall pay the proportion of compoſition for 


 turnpike-roads to the treaſurer or ſurveyor; to be laid out on the 
3 in er N 
(B 


y flat. 13 G. 3. c. 84. J 32. Turnpike-ſurveyor ſhall make 
the ſtatute-duty to be done, and ſhall lay out the compoſition-mo- 
ney in the pariſh whence it ariſes; and on miſapplication forfeits 
40s. Whefe there are two turnpike-roads in one pariſh, and the 


ſtatute-duty for both exceeds three days, juſtices in ſpecial ſeſſion 


ſhall apportion it. | | 
J 58. Juſtices at ſpetial ſeflions may order the ſta- 


tate-duty appointed for the turnpike-road to be performed on 


the other roads, if their reſpective condition permits and re- 


quires it ; and the money lent on turnpike is not thereby endan- 


gered.] 


By the f. 2 U 3 Ph. & I. 8. Conſtable and churchwardens, (0. 3.) 


at the election of ſurveyors, ſhall appoint four days before mid- 
D 4 ſummor, 


For What 


time. 


40 | . 1M E%6 
fummer, (and by the f. 5 El. 13. ſix days) for amendment of the 
high-ways, and give notice of the days in the church the 


Sauday aftes Faſter: And every carriage and labourer ſhall work 


eight hours every day, unleſs licenſed by one of the ſur- 


vc yors. | | 
By the f. 22 Car. 2. 12. It is ſufficient, if the highways 


be amended before St. Luke's day, though not before mid- 


Summer. | ES 5 
Surveyors ſhall appoint ſix days for work in, the highway, 
with regard to the ſeaſon of the year and weather, and giv- 


ing notice publickly ſome convenient time [before the ſeveral 


58. DE | | | 
By the f. 1 Geo. 8 2. Juſtices of peace at their ſpecial ſeſſions 


may order great roads to be firſt amended, and at what time, and 
in what manner to be done, to which the ſurveyors are to con- 


form... _ | | | 
, And ſurveyors ſhall ſummon teams and labourers to come in at 


the firſt ſeaſonable. days the year ſhall afford, and ſhall re air fack 
as the juſtices, or, in their default, as they think needful in the 


farit place. | 


(c. 4). | By the fl. 5 Fl. x3. Surveyors may take rubbiſh in any quarry 
To provide Of a pariſh, if ready digged, and if no ſuch, may dig in the ſe- 


materials, veral ground of a pariſhioner, (not his houſe, garden, orchard, or 


meadow,)for gravel, ſand, or cinders for highway, without li- 
cence, ſo as be dig but one pit, not above ten yards over, 
and in a month after fill it up, at the charge of the pariſh, on 
pain of five marks for every default to the owner, by action of 
debt, &c.. 

f Juſtices cannot make an order to dig over all an eſtate, and 
leave it to the diſcretion of the ſurveyor where; they muſt fix on 
the particular part. Nex v. Manning, 5, 30 20 G3. 43 
M. 377. | | 

[They muſt award ſatis faction to the owner, as well as the oc- 
eupier. Lid. 4; | | | 

(They muſt ſpecify what kind or materials cannot be found in 
the waſte grounds: for they cannot dig in private grounds 
*for all kinds of materials, merely“ becauſe ſome kind of 

2 are not to be found in waſtes, if other proper may. 
bd.) | | | 


r know, or have reaſonable proſpect of finding them. 
Ota. : 

- (By flat; 13 G. 3. c. 78 C 27. £8, and 13 G. 3. c. 84- 
HJ. 61. Surveyor may take refule ſtones of any quarry in his own 
pariſh without owner's conſent, but not to dig; and he may in 
any common ground or river, in his own pariſh, (or ary ather, 
leaving ſufficient for themſelves) get gravel, &c, or gather ſtones 
in his - pariſh, without ſatisfaction, but ſatisfaction for damage 
done ; owner's conſent muſt be had to gather ſtones, or licence from 
a juſtice, This extends not io ſtones thrown up by the ſea, called 


beach.] | | 


[They cannot try for materials in private ſoil; they ſhould 


n the 
urning 
ing tt 
droport 
he far 
nake.] 


By tl 
Th big 
d the þ 
Ly th 
Ch, t 
t the 
Ey u 
T-CUut 
* the ſ 
211 for 
L theo 


„ 9x 0 WWF. Y9- 


C HIM IN. 


wo (Cap. 78. J 79. If ſufficient materials cannot be had in com- 


mon grounds, ſurveyor may ſearch in incloſed grounds in his own 


pariſh, or by licenie from two Juſtices in ſpecial ſeſſion in other 

pariſhes, and to take what he thinks neceſlary, Making fatisfac- 
tion; if they cannot agree, to be ict: led by one juſtice. Clay may 
he got where any other materials may, and may be burnt on any 
common ground. Materials muſt not be taken, if owner gives no- 
tice he ſhall want them to repair roads, without an order of two 
juſtices, after hearing.J 5 ; 

[J 31. Surveyor thall fence in holes made in getting materials, 

whilit open; if no materials found, to fill it up, and cover it with 
turf, in three days; if materials found, in fourteen days after 
digging enough, to fence, flope, or fill up; in twenty days after 
appointment, to fill up or flope all holes not lik ly to be uſed; if 
likely to be uſed, to fence them with poſts and rails, on ou of 
10s. for every default; and if he neglects it for ſix days a 
tice from a juſtice, the owner, or a commoner, to forfeit from 
10/. to 40s. for every neglect.] . 

J. 32. Materials for another partſh muſt be carried between 
iſt April and iſt Newensber, or in hard froſt.) : 

. 33. Perſons digging materials whereby bridge, mill, build- 
ing, dam, highway, ford, mines, or tinworks, may be endan- 
gered, forfeit from 51. to 206. %% ous 

J. 50. If ſufficient materials cannot be got by ſtatute- duty, 
ſurveyor may contract for the ſame, at a meeting to be held on 
ten days notice. Surveyor not to be concerned in contract, with- 
out licence from a juſtice, under a penalty of 101. and incapacity 
to be ſurveyor, ] 4 | 

[By fat. 13 C. 3. c. 84. J. 36. Turnpike-ſurveyor' may con- 
tract for materials; to have no ſhare in the contract without li- 
enſe, on pain of 10/. and incapacutv.] | 

J. 70, 71. He may, with the approbation of truſtees, apply 
he tolls and ftatute-duty in the execution of the powers 


n the highway acts, for providing materials, enlarging, 


urning, ſtopping up and ſelling roads, making drains, cut- 
ing trees and hedges, and calling out the labourers (for the 
proportion of labour) as the pariſh ſurveyors may, making 


x 


ne fame ſatisfaction for materials and damages as they ought to : 


pal:e.] 


By the . 5 LJ. 13. Surveyors may turn a water-courſe out of Gs 
ace a : : 5 + 4:1 
e Highway into any ditch of another's ſeveral ground adjoining To rem 


ter no- 


ove . 


the highway, as they think, meet. obſtructi- 
Lethe . 18 El. 10. If a bank be between the highway and ons. Water. 


ich, the ſurveyors, c. may make ſluices through the bank to ute. 


tine water out of the highway into the ow. 
Ey the f, 1 Geo. 52. If any, who ought to ſcour ditches or wa- 
7-cc.urles uear an highway, neglect for thirty days aſter notice 


che ſurveyors, or leave the earth eight days after ſcouring, he 


al forfeit 25. 64. for every eight yards of ditch not ſcoured, 
ile 0ath of the ſurveror before juſtices at the quartez-ſefions, 
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and for other offence, a ſum not exceeding 51. nor under 205. to 


be levied by diſtreſs and ſale, c. | 
[By fat. 13 G. 3. c. 78. J. 8. Occupiers of lands ſhall make 
and ſcour ſuffizient ditches, drains, and water-courſes, and lay 
bridges at cartways, &c. and occupiers of lands where the wa. 
ters uſed to paſs, ſhall ſcour, &c. on pain of 10s. on ten days 
notice. | | 8 | 
UV. . The ſurveyor is to view all highways, and if any nui- 


ſance, to give perſonal notice or leave notice in writing at the 


(C. 6.) 
Trees, 


hedges, &c. 


place of abode; and if not removed, ditches cleaned; bridges made 
or mended, hedges pruned, (trees are not mentioned in this .) 
in twenty days, he is to do it; and the perſon neglecting forfeits 
14. per foot of the ditch not cleaned or hedges pruned, beſides 
the charges; and on non-payment, to apply to a juſtice, who on 
proof of notice as aforeſaid, and of the work done by ſurveyor, 
and the charge, he ſhall be repaid on demand; or in default, it 
ſhall be levied as other penalties in the act.] 

J 14. Where the ditches, &c. are inſufficient, new ones 
may be made by ſurveyor, by order of one juſtice, through, an 
lands, making bridges, for convenient enjoyment of the lands, 
_ 2 85 for the damage, to be ſettled as getting mate- 
rials. ] | | 


By the ff. 5 El. 13. Ditches, fences, Ec. ſhall be ſcoured, re. 
paired, and kept low, and trees and buſhes growing in an high- 
way ſhall be cut down by the owner of the ground, that the way 
may be open :—And by the ,. 18 El. 10. upon pain of 10s. for 
every default. | | 

And by the /. 18 El. 10. The occupier of ground adjoining to 


the grounds next an highway, ſhall ſcour his ditches when need- 


ful, that the water from the highway may have paſſage 
over the grounds next adjoining, on pain of 124. per rood no 
ſcoured. 5 | | 

And none, in ſcouring a ditch, thal! throw the foi! into the 
highway leading to a market-town, and let it lie there ſix months, i 
on pain of 124. per load. | 

By theft. 3 & 4 (or 3) V. & M. 12. The owners or occ- 
piers of land ſhall ſcour ditches, drains, &c. next an highway, 


carry away the earth taken thence, lay ſufficient trunks 


bridges, Sc. where cartways are into their grounds, in ten day: 
after notice from the ſurveyor, on pain of 58. to be levied by db: 


treſs and ſale, on proof by one witneſs beſore two juſtices of tht 
peace, a moiety to the informer, a moiety to the repair of the 


hway, 

And ſhall cut down, &c. any tree, buſh, Ic. in an highway, 
Not twenty feet broad, in ten days after notice by the ſurveyor, o 
pain of 5s. to be levied, &c. And ſhall keep their hedges pruned 
right up from the roots, and not permit trees to hang over tit 
highway, &c. | | | 

And the ſurveyors after view, Qt. ſhall give notice the nen 
Sunday in the church, and if not removed in thirty days, ſhall i 
thirty days remove, c. | | Dh, 


rn. 


And che ſurveyors, if need is, may make new ditches, &c. in 
the lands next to an highway, and keep them cleanſed, and enter 


land for that purpoſe. \ | 
By far 13 0 ; c. 78. J 6: No tree or ſhrub to ſtand in a 


ten days notice, except for ornament, or ſhelter of the houſe, 
building or court-yard of the owner. ] ; 2 

J 7. Poſſeſſors of land next adjoining ſhall cut their hedges, 
and cut down or Top trees growing in or near their fences, that 
ſun and wind be not excluded, (except trees for ornament;) if 


Who ſhall order them to be cut in ſuch manner as may beſt 


forfeits 2s. for every twenty-four feet of hedge, and 2s. for 
every tree; and the ſurveyor is to do it, and poſſeſſor to pay 
for it, beſides the penalties, to be levied by warrant of one 
juſtice. . | 

: [. , 3. Hedges to be pruned only from the laſt of Sep- 
tember to the laſt of March. None are obliged to fell 
timber-trees in hedges, unleſs when the road is ordered to be 
enlarged ; or to cut oaks in the highway, but in April, May, 
or June, and other trees in December, January, February, or 
March.] | : 


By theft. 3 & 4 (or 3) V. & M. 12. None ſhall lay, in an 
highway, not twenty feet broad, any ſtone, timber, ſtraw, dung, 
Sc. by which it ſhall be annoyed, on pain of 55. to be levied by 


peace, a moiety to informer, a molety to repair of the highways : 


take them to their own uſe, on pain of 5s. to be levied, c. 
And the ſurveyors the next Sunday after view of any annoyances, 
Sc. ſhall give notice in the church after ſermon, and if not re- 
moved in thirty days after, ſhall in thirty days remove them, and 
diſpoſe of them for the repair of the highways, and be reimburſed 
their charges as any juſtice of peace ſhall think fit to allow, on 
oath of ſuch notice, &c. to be levied, c. 


of one witneſs, or view of a juſtice of peace of an offence in pull- 


horſe or foot cauſway, he forfeits 20s. a moiety to the dit- 


ed, Cc. | 
By fat. 13 C. 3. c. 78. J 9. Whoever lays ſtone, tim- 


feits I 05.] | | 
(And by A 10. If it is within fifteen feet of the cen- 


And the owners or occupiers of lands next the highway ſhall, in 
ten days after notice by the ſurveyor, remove ſuch nuſances, and 


By the #7 & 8 W. z. 29. If any be convicted by the oath 
Sz 


ue, and not removed in five days notice from the ſurveyor, 
or 


highway, within fifteen feet of the centre, on pain of 10s. after 


not, on ten days notice from a ſurveyor, he is to complain to a 
juſtice, who ſhall ſummon poſſeſſor to appear at a petty ſeſſions, 


anſwer the purpoſes; if not done on ten days notice, he 


(. 7) | 
Rubbiſh, 
dung, &. 


diſtreſs and ſale, on proof by one witnefs before two juſtices of 


ing down, Sc. any poſt, ſtone, or bank, Qc. for ſecuring any 


coverer, and a moiety for repair of the highway, to be levi- 


r, ſtraw, Cc. in highway, or leaves the carth of ditches, 
ſo as to obſtruct, five days after notice, for every offence for- 


14 „„ Se Eo 
or any perſon aggrieved, any perſon may take it for his own 


. 


uie.] | 


[J 11. Whoever ſets waggen, cart, carriage, plow, or in- at 
ſtrument of huſtandry, in highway (except to unload) ſo as to W 
obſtruct, forfeits for every oſtence 10s.J ] | q1 

J. 63. Collector of tolls on a bridge ſhall not keep alehouſe 
on penalty of 54. EET, 3 of 

J. 64. Perſon making fence on highway not turnpike, within w/] 
fifccen feet of centre, or breaking up toil, or turning plow or har- dil 
row within fiftcen feet where the road is formed, and the breadth ſuc 
marked with certainty, and is not above thirty feet, forfeits 40s, 
to informer; and ſurveyor may take down the fence at offender's to 
expence, and one juſtice may levy forfeiture and expences by diſ- pu 
tres... TS . = | 7 

[By fat. 13. C. 3. c. 84. J 37. Turnpike ſurveyor ſuffering or 
Tubbith, Sc. to lie within ten fert of the middle of the road for nor 
four days, forfeits 40s | pad 

[/. 38. Perſon making fence within thirty feet, or breaking der 
ſoil, or turnins plow or harrow within fifteen feet of cann 
centre of turnpike- road, forfcits 495. to the informer ; and five and ( 
truſtees may take down the fence at offender's expence, and one who 

_ juſtice may levy the expences and forfeiture on cath, by dif- Paym 

treſs.] 5 | the c 

| | deem. 

(C. 8.) By the . Mint. 13 Ed. 1. 5. Highways from market to mar- der © 
To enlarge ker ſhall be enlarged, and no buthes, Wc. on 200 feet on one fide 7000s 
{urve) 


highway. or other. : | 
By the f. 3 & 4 (or 3) V. M. 12. Surveyors ſhall make canno! 
the highway to a market town eight feet wide at leaſt, and as are re 


near as may be, even and level: And no horſe cauſway ſhall be ſurvey 
elt leſs than three feet wide. : leſs, b 
Ey the f.8 & 9 IF. 3. 16. Juſtices of peace at the quarter J. 
ſc lions, being five at leaſt, may enlarge any highway, not taking the ore 
in above eiglit yards, ſo 2s not to puli down an houſe, or take the gainſt 

ground of a garden, orchard, cdurt, or yard: And may im- 2 
Faunel a jury to aſſeſs on oath the damage to the owner, Cc. of and at 
the grouud taken in, not above. twenty-five years purchaſe, and may ap 
for making a new ditch, Cc. on payment whereof to the owner, {carter 
or lcaving it with the clerk of the peace, the ſaid ground ſhall be ſtopt til 
the public ighway. : 8 welve 
But (ke juſtices of peace ſhall firſt ſummon the owner to ap-eemed 
pear at the next quarter-ſefions, and the owner may cut down 0 repai 
within eight montlis all timber, c. on the ground ſo taken in, urnpike 
or, in his default, the juſtices may order the felling, and account (. 7 
for the ſame. „„ = ha 
And the owner may appeal to the judge at the next aſſizes, urty fe 
who may ara, or reverſe and give colts, to be levied by diftre!s ade to 
and ſale, Cc. b 1 25 ity fee 
And the juſtices of peace may make a rate not exceeding 64. Gp oy 

8 


per found to pay the purchaſe, to be levied, on non- payment in 
ten days after demand, by diſtreſs and ale, Wc. | ＋ 2 


And litterer 


CHIM IN. 


And after an inquiſition for incloſing part of an high-way, on 
an ad quod damnum, any may appeal to the next quarter: ſeſſions, 
whoſe determination, or the filing and recording the return of in- 
quiſition by the clerk of the peace, if no appeal, ſhall be final. 

By the lame ff. 8 9 V. 3. 16. Juſtices of peace at the ſpe- 
cial ſeſſions may order ſuryeyors to ercct poits, &c. at croſs-ways, 
who neglecting for three months, forfeits 103. to be Jevied by 
diſtreſs and fale, or warrant of any juſtice of peace, for erecting 
ſuch poſt, Sc, | $5 

[By Hat. 13 G. 3.c. 78. 15. Every public cart-way leading 
to a market town, ſhall be twenty feet wide at leaſt, and every | 
public horſe-way or draft. way of eight feet at leaſt ] 

[J. 16, 17, 18. Two juſtices may order roads to be widened, 
or diverted and turned, but not to excced thirty fect in breadth, 
nor to pull down building, nor take ground of garden, park,. 


der the direction of the two juſtices taking the view; if they 
cannot agree, the two juſtices to certify to the quarter: ſeſſions, 
and on proof of fourteen days notice, they ſhall impanel a jury, 
who ſhall ſettle it, but not above forty years purchaſe; and on 
payment or tender, or leaving it with the clerk of the peace, if 
the owner cannot be found, or refuſes to accept, it ſhall be 


deemed a high- way. Money may be raiſed by aſſeſſment by or- 
der of quarter: ſeſſions, not excceding 64. in the pound in one 
year; the old road to be ſtopped up, and the land fold by the 
ſurveyor, ſubject to right of paſſage to any houſe, c. which 
cannot be accommodated by the new ; but mines and mineral; 
are reſerved to the former owner. The colts ſhail be borne by 
ſurveyor, if the verdict is for more money than he offered; if for 
leſs, by the party refuſing to accept it.] 


*This extends to roads ration tenuræ; and on diſobedience to 


the order of the juſtices, the party may either be proceeded 
zgainſt ſummarily by the ſtatute, or by indictment. Coop. 648.“ 


[/. 19. Two juſtices may turn a road with conſent under 
and and ſeal of the owner of the new one; perſons aggrieved 


may appeal from this, or from inquiſition on ad greed damnum, to 


narter-ſeſſions, who ſhall finally determine; old road not to be 


ſtopt till pe one finiſhed; where a road has been turned above 


welve months, and no ſuit or proſecution, the new one ſhall be 
geemed the road; perſons liable to repair the old road are liable 
o repair the new; and ſo by far. 13 C. 3. c. 84. J. 63. as to 
urnpike roads turned.) 1 

J. 20. Common land lying between the fences of the old 
oad ſhall not be incloſed; if not common land, and it cxcecd3 
hirty feet, and is under fifty feet in breadth, ſatisfaction ſliall be 
ade to the owner for what it exceeds thirty feet; if it exceeds 
ty feet, or lies thro” the open field of a- ther, the owner of 
uch adjoining land ſhall have the land of the old highway, pay- 
nz the ſurveyor for thirty feet.] _ 
J 21. Foot-ways changed, the damage to be ſettled by two 
lifferent perſons, or a third choſen by them.] 

| 22+ 7 2 - 


paddock, court or yard; ſatisfaction to be made by ſurveyor un- 


45 


(. 9.) 
To make 


rates. 


dt church) grant aſſeſſment for repairing them. But this aſſeſ. 


aſſeſſment not exceeding 64. in the pound. 


_ cluded.) 


CY 1 MTN. 


TJ. 22. Where highways are diverted, juſtices may ſtop u 
unneceſſary highways, and ſell the ſoil. ) Pup 


By the f. 3 & 4 (or 3) V. & M. 12. juſtices of peace at the 
ſpecial ſeſſions, on oath of a ſum expended for materials, ec. or 
two of them, may by warrant cauſe a rate to be made on the in- 
habitants, &c. purſuant to the poor's rate, to be levied by diſtreſs 
and fale, &c. 3 

And juſtices of peace at the quarter ſeſſions, being ſatisfied 


11777777 


that the highways cannot be otherwiſe repaired, may order an 
aſſeſſment not exceeding 6d. per pound of real, and for 20l. of 
perſonal eſtate, on the inhabitants rateable to the poor, for re. 

air, Sc. which, on non-payment in ten days after demand, 
ſhall be levied by diſtreſs and ſale, c. And the juſtices of peace f 
at any quarter ſeſſions may redreſs any perſon aggrieved. _ 1 

By the f. 7 & 8 WW. 3. 29. If a vill, &c. uſing to repair its | 
own ways, after a rate of 6d. in the pound, cannot. ſufficiently vi 
repair them, the juſtices of peace at ſpecial ſeſſions may order the th 

whole pariſh to repair. = ; 

So by the . 1 Geo. 52. Juſtices at quarter-ſeſſions may or- | 
der an aſſeſſment, &c. before all the labourers, Sc. have done em 
their work. Rn = hu 

[The order muſt ſhew, that the ſtatute-labour is not ſufficient, for 
Rex v. Stroud, T.6 G. Strange 315.) es | ling 

It muſt not be on the occupiers of land only, for others are leſs 
equally liable. 12d. | | ſury 

{Order to make a rate on other pariſhes, becauſe that pariſt viec 

not ſufficient, good; though it does not appear whether it wa othe 
made before the ſix days work done or not. Rex v. Sf. George, B 
AM. 12 G. Fort. 327.) | | at g 
[By Hat. 13 G. 3. c. 78. 16. Two juſtices in caſe of agree- Carr} 
ment, or quarter- ſeſſions, may grant 6d. aſſeſſment to pay for ever. 
enlarging highways: | | 85 part) 
[ 30. On application and oath of ſurveyor, of the ſums ex. and | 
pended or wanted for buying materials, direction- poſts, bridge, By 
water-courſes, and falaries, juſtices in ſpecial ſeflion may order _ 
an 


[ 7. 45, 46. Quarter or ſpecial ſeſſions, if ſatisfied that high- 
way cannot be amended by ſtatute-duty, may (on a week's notice 


ment, with the former for buying materials, &c. ſhall not exceed thirds 
9d. in the pound.] Nota, the aſſeſlment for enlarging not in- Ciſtref 


15 48. Surveyor's duty is to collect monies within the ye, 
to keep books of the receipt and expenditure, for what, and t0 
whom; of monies due; of tools, materials, c. provided; and 
ſhall produce it, and the aſſeſſments made, at a pariſh meeting 
within fifteen days before ſpecial ſeſſion after Michacimas ; and 
carry them to a juſtice on a day to be then agreed on, befor? 
ſaid ſpecial ſeſſion, and verify it on oath, if required. Juſtice 


may allow account, or poſtpone it to ſpecial ſeſſions, * may 
| Fr 0% 


C HIM 1 N., 


| allow, on the articles objected by the juſtice being verified by 
roper evidence, or diſallow. Accounts allowed or difallowed 
to be tranſmitted to churchwarden or overſeer, to be kept for the 
riſh, Surveyor to deliver duplicate, and alſo all money, tools, 


* 


a 
22 to new ſurveyor, who may recover all ſums due, as the for- 


. yo * 4 
mer. Surveyor not providing books, or not entering accounts or 


lis, or delivering them and duplicate, forfeits from 5/. to 40. 


not paying ar accounting for money remaining, forfeits double. 
Surveyor dying, his executor muſt account, under the ſame pe- 
nalties. Surveyor pays juſtices? clerks 15. for appointment and 
charge, 64. for bond, 1s. for account and oath. Whoever 
takes more forfeits 10. ] - | 

[i. Surveyor, for any negle& of duty not ſpecified, for- 


feits from 5. to 15. at the diſcretion of juſtice or juſtices hau- 


ing juriſdiction. ] | 


68. Aſſeſſment not paid ten days after demand may be le- | 


l 
vied by diſtreſs, by warrant of one juſtice ; on default of diſtreſs, 
the party committed till aſſeſſment and coſts paid. ] 


By the f. 22 Car. 2. 12. The owner of a waggon, Fc. (if not 
employed for carrying hay, ſtraw, corn [unthreſhed}], or about 
huſbandry, or for coals, chalk, timber for ſhipping, materials 
for building, ſtones, ammunition for the king's ſervice) travel- 
ling in the high-way with above five horſe-beaſts at length, un- 
leſs by pairs, ſhall forfeit for every offence 40s. a third to the 
ſurveyor, a third to the poor, a third to the informer, to be le- 


vied by diſtreſs and ſale, Ic. on warrant to the high conſtable or 


other officer. | | | 
By the f. 3 & 4 (or3) VM. 12. The juſtices of peace, 
at quarter-ſeſſions at Zafter yearly, ſhall ſet the prices of land- 
carriage and certify them to the mayor, or other chief officer of 
every market town; and a carrier taking more forfeits to the 
party grieved 5/. to be levied by two juſtices of peace, by diſtreſs 
and AN > NO | | | 5 
By the ,. 7 8 . 3. 29. The owner of a waggon, c. (not 
employed ut ſupra by the ft. 22 Car. 2. 12.) drawn with more 
than eight horſes, or eight oxen and an horſe, or fix oxen and 
two horſes, or fix horſes and two oxen, or four oxen and four 


(C. 10.) 
To reſtrain 
cartiages. 
[This is 
omitted in 
the ft. 
6 Anre. 29.) 


horſes, which ſhall draw in 2 in double ſhafts, or a pole be- 


tween as coaches, ſhall forfeit 405. only for every offence, two 
thirds for the high-way, a third to the informer, to be levied by 
diſtreſs of one of the horſes or oxen by the conſtable, ſurveyor or 


overleer, and on non-payment in three days with charge, &c. by 


fale. And the penalty ſhall be levied by warrant of one juſticg, 


Tc. and paid to the ſurveyor only, who ſhall account for it on 


oath at the ſpecial ſeſſions, and pay it only to the pariſh where 


the offence was. And any perſon compounding with or taking 
of a waggoner, &fc. any ſum of money by way of reward, c. for 
ray oftence againſt this ſtatute, forfeits 400. a moiety to him who 


ſues, a mozety for the repair of the highway. 


By 


in 10 


By the ,. 6 Ann. 29. If above fix horſes or beaſts in length 
forfeits 5/. a moiety to the ſurveyor, a moiety to the projecutor 
if an inhabitant, to be levied, Sc. | 

By theft. 9 Ann. 18. Any perſon may ſeize any or all the 
a borſes or beaſts of the offender, and deliver them to the pariſh 
bofficer, who on non- payment in three days, by warrant of one 
juſtice nay fell, c. ut ſupra.  - | 7 

By the f. 5 Ces. 12. The owner ſhall forfeit all horſes, Qc. in 
2 waggon for ture above fix, and in a cart, &c. above three. | 

[By /f. 13 C. z. c. 78. J. 56, 57. 

Waggons with 9 inch wheels to be drawn by 8 horſes. 


6 inch rolling ꝙ inches | 7 * 

oo” 6 rolling 6 . - 6 J. 

Leſs than 6 . — = : ; 0 
Carts with 9 inch wheels, to be drawn by 5 

| 4; | * ä hr 

Leſs than 6 - - - or 


Carriages on 16 inch wheels or rollers, any number. 


For every horſe above the number owner, forfeits 51. driver anc 
not owner 10s. to informer. Information before juſtice muſt be not 
in three days, action in one month, and informer mult give no- | 

a tice on the day the ofence is committed of an intention to com- dit 
plain. If offender lives remote, juſtice may diſmiſs complaint, ſure 
and leave informer to his remedy by action.] | not 

[FJ 58. Michaelmas quarter: ſeſſions may licenſe an increaſed erec 
number of horſes, up hills, or in roads not turnpike.] [. 

[H. 59. Juſtic?s may ſtop proceedings, on oath of credible wit. engl 
neſtes, that a carriage, by reaſon of ſnow or ice, could not be [. 
drawn by the number of horſes allowed.] | | fix 1 

Number is not limited for one ſtone, rope, piece of metal op 4 
timber, or the king's artillery or ammunition. ] | gine, 

[To oxen to be conſidered as one horſe. So alſo by ft. belor 
13 Geo. 3. c. 84. 67.] | | hund 

[By ff. 13 Geo. 3. c. 84. Five truſtees of turnpike may ere& confi 

_  weighing-engine; and for weights exceeding the following, for pay! 
the carriage and loading . _ N 2 
| | Summer. Winter. - 8 

; Tons Cwt, T ons Cwt. age 

Waggon, 16 inch rollers, $i i. # © U 

9 inch rolling 16 6 10 6 6 one. 

9 inch, 3 6 © 5 10 14 

6 inch rolling 11, 5 10 s © IN 

| 6 inch, - 4 0 3 15 
Waggons leſs than 6 inch, « - 3 10 3 © 
Cart ꝗ inch, — - 3 0 2 15 

| 6 inch. * * 2 12 SA 

Leſs than 6, 2 ea £8 


From 1ſt May to laſt O:7%ber, ſummer; the reſt winter. 


C1 IE £--N; 


| Cwt. . PAS 
r For not above 2, | 9 3 , 
| 5 3 9 
2 10 { over-weight, J 2 6 > fer cwt, 
h 15 5:0 | 
e above 15 20 0 


(This by 14 Geo. 3. c. 82.) 
that he has reaſon to ſuſpect, on penalty of 5/.] 


oblige carriage to go back 300 yards to be weighed, tendering 
17. Turning places to be made within 300 yards cf engine. 
Lift of ſuch perſons at each engine. Driver refuſing ꝛ0 rgturr, 
ſorfeits 40s. and any perſon may drive carriage back.] 

I 6. Theſe- weights extend not to carriages employed in 
hnſbandry only, or carrying only manure, hay, ſtraw, todder, 


toll-free, or for leſs toll, the carriage and loading may be weighed 


not be weighed), ] | 

J 7. Quarter- ſeſſions, on complaint of one juſtice, two cre- 
ditors, or two truſtees, may ſummon clerk, ſurveyor, and trea- 
ſurer of turnpike, to ſhew cauſe next ſeſſions, why engine ſhould 
not be erected, and order it to be erected ; and truſtees ſhall 


4 erect it forthwith, and treaſurer pay for it out of the tolls. ] 

[J. 8. Where two turnpike roads meet, they may join for an 
F engine. ] 5 5 
* V. 9, 25. No compoſition for carriages with wheels leſs than 


fix inches broad, and unleſs the fellies and tire lie flat.} s 
[J. 10. Perſon unloading goods before they come to the en- 
gine, or loading after they have paſſed it from carriage or horſe 


conſiderable quantities of goods thro? the ſame day, and thereby 
pay leſs toll than if they had not been ſo unloaden ; on convic- 
tion before one juſtice, on oath of one witneſs, owner forfeits 5/. ; 
driver, not owner, ſhall be committed to houſe of correction for 
one month.) | | RT 

LEV 11. Driver turning out of road to avoid weighing, if 
owner, forfeits from 5/. to 20s. ; not owner, 50s. to 10s. ] 

LY. 13, 14, 15, 16, 18, 19, 20, 21. 0 

[Waggons with 9 inch wheels may And up hills 10 horſes, 


have 8 horles. * 4 
6 6 riſing 4 inches 7 
leſs 4 in a yard (with 5 
carts g 15 permiſſion of 6 
6 4 truſtees and * 
E quarter- ſeſſions) 4] 


[ Carriages with 16 inch rollers, any number.] | 
[In deep ſnow and ice, any number.] 
{ On road where there is a weighing engine, any number.] 


J 2. Keeper of gate at engines to weigh all loaded carriages _ 


J. 3, 4. Truſtee, creditor, clerk, treaſurer, or ſurveyor, may 


or corn unthreſhed. Where lime or manure is allowed to paſs 


and pay for over-weight. (And by 14 G, 3. c. 8. they ſhall 


belonging to or borrowed by the carrier, to avoid the 20s. per 
hundred weight toll; or if he ſhall ſo unload, in order to carry | 


Yor. III. | E Illi 


49. 
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. in 9 inch carriages to draw in pairs, except an odd 
horſe, dr not more than four; for every offence owner forfeits 
51. (driver not owner, 20s.) o the informer. Proſecution be- 
fore juſtice muſt be commenced in three days, action in one . 
month, and notice given to the driver on the day of the offence, 


. ae 4 I 

If offender lives remote, juſtice may diſmiſs complaint, and leave 
informer to his remedy by action.] IS 5 
[Horſes in carriages with wheels under nine inches ſhall not 4 
draw in pairs, except with fix inch wheels authorized by turn- 5 
pike-· meeting, and carriages with two horſes only. Nota, no pe- {i 

nalty here mentioned, . „ 55 

[Perſons acting as driver with more horſes, or with carriage a: 


not marked, may be carried before one juſtice, and forfeits from 
5. to et.! | | 
. 59. Juſtices in Wales may augment the number of horſes 
at Michaelmas quartet -ſefſions.] 0 | 
[J 17. Taking off horſes, or altering diſtance of wheels be- 
fore coming to gate, forfeits 5/. before juſtice ; one witneſs.] _ 
J. 22. Truſtees may mitigate high (prohibitive) tolls as ta 
ſix inch wheeled carriages, ſo as not to take more than for-wag- 
gons drawn by four, and carts drawn by three horſes. (And by 
14 C. 3. c. 82: within ten miles of London may mitigate theſe 
. tolis for all carriages.] _ TED > | 2 
. 23. Truſtees, &c. to take one half more than the tolls im- 
poſed, for narrow wheeled carriages, and after Michaclmas 1770, 
double toll.] | DES. | 
[J. 24, 23. No exemption from toll by virtue of former acts 
to be claimed, unleſs for ſix inch wheels, (except for carriages 
_ in huſbandry only,) and unleſs the fellies and tire lie 
1 ED e 
[Z. 26. Carriages on ſixteen inch rollers toll free for one 
year, and by 14 G. 3. c. $2. for five years, and then pay only all be 
half toll.] 8 | 
[J. 27. Chaiſe-marine, coach, landau, berlin, chariot, chaiſe, 
chair, calaſh, hearſe, carriage with the king's ammunition or ar- 
tillery, carriage with one horſe or two oxen, and nine inch 
wheeled carriage, with one piece of ſtone, metal, timber or rope 
not included. 3 „5 
[/. 28. Perſons taking advantage of any exemption fraudu- 
lently, forfeit from 51. 1o 40s.) | | 
J. 29, 30. Truſtees at a meeting on a month's notice may 
reduce tolls, with conſent of five-ſixtus in value of the creditors; 
and advance the tolls again.] | | 
J. 31. Truſtces on a month's notice may let the tolls to the 
beſt bidder; if he takes more or leſs tolls than directed, he for- 
tcits 51. and the contract: other gate-keeper forfeits 40s.] 
IV. 34. No ſide- gate ſhall be erected but by nine truſtees, on 
twenty-one days notice; and no perſon ſhall pay at croſs or ſide- 
Late, unleſs he goes 100 yards on the turnpike road. or (by 
14 C. 3. c. 57.) except ſpecified in ſome former ſtatute. 
= | + 35 
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V 35-- Perſon ſubſeribing to turnpike may be ſued for non. 

yment. | | | 
4 2 - If truſtees erect turnpikes contrary to their power, 
quarter ſeſſions may ſummarily determine, and order ſheriff to re- 
move them.] 45 : | 

V 52, 53- Mortgagee in poſſeſſion of turnpike ſhall account 
on oath, on fourteen days notice on pain of 10. to be recovered 
before one juſtice, and applied to the roads; and if he keeps 
poſſeſſion after he has received what is due, he forfeits double the 
iurplus received, and treble cofts. ] = 
J. 54. If gate-keeper dies, two truſtees may appoint another 
till next meeting. Gate-keeper removed, retulmg to deliver 
poſſeſſion of wow 2 &c. in two days, or the wife ot one dead in 
four days, one juſtice may order conſtable to turn them out, and 
put the new one in poſſeſſion. ] _- 

[//:45, 55. Clerks, treaſurers, Ec. ſha!l deliver up accounts 
and papers, on ten days notice from five truſtees, or jo feit 20. 
and gate keeper's account for money unaccounted for on pain of 


561. to be recovered before one juſtice, | | | 
ag - J. 56. Gate-keeper ſhall not be removed as a pauper, unleſs 
| by actually chargeable. No ſettlement gained by gate-keeper, or 
heſe Fenting tolls and refidence, Tolls and toll-houſe not rateable.] 
J. 57. Gate-keeper ſuffering carriage with too many hor- „ 
im- es, or without name, Cc. and not informing in a week, for- 


its 40s. | | 

75 yl No toll to be paid for carriages ſolely employed in 
arrying materials to repair the highway. Py 

[/- 66. A table of tolls ſhall be put up at every turnpike, 
nd truſtees ſhall ſee that the weighing- engines are in order.] 

f 69. From Michaelmas 1776, the tire ſhall be counter- 
nk, ſo that the nails ſhall not riſe above the ſurface, which 
all be quite flat.] | | : 

[St. 16 G. 3. c. 39. Repeals the clauſe in 13 G. 3. c. 84. 


nalſe, lating to counter ſinking the nails: and enacts that fix inch tire 
Ir ar f wheels not deviating more than one inch from a flat ſurface 


jall be deemed flat.) | 

»The act 13 G. 3. c. 84. Except ſuch parts as have been 

ried, altered or repealed, by any ſubſequent acts ci parliament, 

dd except ſo much thereof as gives an additional term of five 

ars to acts for repairing particular turnpike- roads, ſhall ba 

ken to extend to all acts of parliament nich have been made 

ce the time of paſſing that act, and which ſhall hereaſter be 

de, for amendipg and repairing any turnpike roads witlin 6 
gland. St. 21 C. 3. c. 21.* : 5 


By the f. 5 Fl. 13. The ſurveyor, within a month after an of. (c 11) 
es, ON rec agunit theft, 2 & 3 Ph. CA. 8. or this] act, thail pre- To petit 
tu to tle next juſtice cf the peace on pain cf 407. Who {ha!l He 
fy it to the next quarter-ſeiſions, on pain of 51. where ths 
aces f peace may in. quire ard five {cr the tare, as they this 
et. —50 by the ff. 22 Car. 2. 12. within à month aſter any 
fault, Ee. TY | | a 

E 2 | by 


"16.421 
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and may be apprehended without warrant, to be carried befor 


t 


By the fl. 22 Car. 2. 12. Surveyors and conſtables ſhall put 
all acts in force for the repair of the highway in execution, on 
ain of paying if convicted of neglect before any juſtice of peace 
„one witneis, or view of the juſtice, what the juſtice ſhall 
impoſe not exceeding 40s. to be levied by warrant, c. to the 
high conſtable, &c. by diſtreſs and ſale, &c. for repair of the 
highway. | 1 dp 
By the f. 3 4 (or 3) V. & M. 12. Surveyors, in fourteen 
days after office accepted, and every four months after, ſhall 
view all roads, bridges, c. in the pariſh to be repaired by the 
pariſh, and preſent on oath the condition he finds them in, on i 
pain of 5/. unleſs he be excuſed by two juſtices of peace. And 
at the ſpecial ſeſſions, Cc. thall make preſentment on oath, C. 
and ſhall give account of what money received, and how dil. 
poſed of, and the reſidue deliver to the next ſurveyors, on pain df 
double the value, to belevied, &c. And the ſurveyors, for every 
eglect againſt this act ſhall forfeit 405. to be levied, Wc. 
Sv, by the f. 1 Geo. 52. Surveyors ſhali view, tc. and gue 
account in writing on oath of the defects of the highways, aud 
of tue neglects of labourers and of thoſe who ought to find h. 
bourers or teams, Cc. on the ſame pain as is for refuſing tj: 
" ofiice, g „„ | | 
[By fat. 13 G. 3. c. 78. J. 60. and fat. 13 G. 3. c. 8 
J. 68. owner's name and abode ſha)i be painted in large legib! 
jetters, on conſpicuous part of waggon, &c. and on doors (i 
coaches, Ic let to hice; and waggons, c. travelling ſtag; 
Hall have commen ſtage waggen; and perion uſing it without, « 
painting fulſe inſcription, forfeirs 54. to 20s.]J 
J. 61. and by fat 13 C. 3. c. 84. J. 40. Driver riding u 
his waggon, unieis ſome other on foot or horieback to guide, c 
te has reins to conduct the horſes, or vwko by negligence hun 
any perſon, or goes on tat other ſide the fence, or is ſo diſtar 
that he cannot direct, or by negligence interrupts the pailage, * 
driver of empty vaggen wio refuies to make way for coach, &. 
or loaded carriage; whozver drives a coach let for hire withor 
name or refaſes to dilcover owner's name, forfeits on convictia 
before e juſtice, by confeſſion, view or oath, 20s, if owne! 
295, if not; or commitment for one month, or till payment; 


Tuinc? ; if he refuſes to diſcover his name, may be commits 
for tarec montus, or proceeded againſt by deſcription, withot. 
name.) | Rs : 8 

J. 62. Two juitices may hold fpecial ſeſſions when ther 
1i.4ic giving notice to ihe other juſtices in the limits. 


fy the /. 5 El. 13. Any jullice of peace on his own kno 
Je may, in ta2 open general feſhons, make preſentment of 
[4,.4wiv Gut of repair, or any offence againſt this act, or W 
4. 2 CZ 3 14. & 1.8. which ſhall have the effect of a preſent 
merit by wciic men; and the juſtices of peace at _ — 
| | ſoo 


ſeſſions may fine, Oe. ſaving to the par ty his traverſe, Vite | 


put 
„ on 2 Sand. 157. Keel. 34. . 
peace [The preſentment of a juſtice may be traverſed generally. Rex 
ſhall v. Tuftices of Wilts, J. 4 G. 3. 3 B. M. 1530.] *1 BI. 
0 the Rep. 467.* . . 
f the If the party traverſes, he admits it to be an highway, and that 
it ought to be repaired, as well as upon an indictnent. K. 
Mod. 38. Sho. 270. 8 | | 
Irteen 4 3 5 | | 
ſhall So he cannot traverſe the want of repair, for that is deter- 
y the mined by the juſtices. R. Keel. g. 34. | | 
a, o. i And if the jury find upon the traverte, hat the high-way wars 
Ad 7: 0ining, but that it is not an high-wway, the laſt words ſhali be c- 
: i, . jected. R. 4 Mod. 38. | \ 
„ di. And therefore, if the inhabitants preſented ought not to repair, 
ain of cy ſhould plead, reparare non debent. 4 Mod. 38. 
eve [By P. 13 C. 3. c. 78. U. 24. juſtices of aſſize, of counties 
a palatine, and of grand ſeſſions of Wales, on view, and juſtice 
1 gin of peace, on view or information on oath of ſurveyor, may pre- 
„ 2 ſent highway cauſeway or bridge, not in repair, or any offence - 
nd . c gainſt this act. Traverſe ſaved. Offenders may be fined. 
io 1: Quarter-ſefſions may order proſecution at expence of the limit. 
; J. 25. Juſtices in ſpecial ſeſſions may order what road ſhall 
. 4,_ be firſt repaired, and how. ] | 
legibe LJ 26. They may order direction poſts where ſeveral roads 
. K. meet, and graduated and direction-poſts at waters; and ſo by 
. „. 13. C. 3. c. 84. J 41. may the truſtees on turnpike- roads; 
* and alſo order mill-ſtones; and if ſurveyor neglects to erect 
F or repair for three months, he forfeits 205. ] | 
ling i Bs ah . 5 
"Ip By theft. 2 & 3 Pb. & M. 8. and che f. 5 E. fi . (E. 73.) 
* : . 13. fines, aſ- R. 4 
wy ſeſſed at the quarter- ſeſſions for offences * thols acts, mall 8 W 
Ait be eſtreated by the clerk of the peace, who ſhall deliver one part 1+: 
ge, * eſtreats indented to the conſtable and churchwardens 
uh. E. e pariſh, the other to the high conſtable, who ſhall levy 
x tb — ſame by diſtreſs for the repair of the highways, and if no 
vidio ſtreſs, or he pay not in twenty days, he ſhall pay donble. - 
my And the high conſtable ſhall yearly account, on pain of 40s. 
— 2 the conſtable and churchwarden may call him or their pre- 
{rs eceſſors to account before two juſtices of peace, who may com- 
_—_ Ne the arrears are paid, allowing 84. in the pound for col- 
hot _ and 124. to the clerk of the peace. | 
'D Toes 18 El. 10. fines for any offence againſt this act ſhall. 
n the c evied by diſtreſs and ſale, as fines and amerciaments in leets, 
| ct which the juſtices of peace at ſeſſions, and the ſtewards. 
| of ＋ 72 have cogniſance. | 
7 y the ,. 22 Car. 2. 12. an rined i 10 
cnos . | y convicted, of reſiſting execution, 
t of i 3 diſtreſs, Qc. ſhall forfeit 40s. and on ———— 
or it n ſeven days, ſhall be committed to gaol by any juſlice of peace 
' near, tall payment for - . Y) a P 
preſet All peek Y , repair of the highway. ; 
„ ben preſentments ſhall be in the county where the highway lies. 


(eſ;n Es. = 
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By the f. 3 & 4 (or 3) V. & M. 12. no fine Mall be 


returned into the exchequer, but paid to the ſurveyor for repair of 
tie highway, And if a fine impoſed on a pariſh be levied on one 
er more inhabitants, on complaint, two juſtices of peace at ſpecial 
teſſions my cauſe a rate for reimburſing him, which being con- 
frmed by two juſtices of peace, the ſurveyor ma/ collect and 
levy within a month and pay to him. | 

And none ſhall be puniſhed by this act, unleſs proſecuted in 
fx months after offence. And all offences ſhall be determined in 
tae county. a | 

Puy the ft; 1 Geo. 52. if any fine, Ic. be miſapplied by any, he 
fall forfeit 5/. to him who informs thereof, to b-: levied by 
diſtreſs and ſale, Ec. Ne Ds 

And the ſurveyor for neglect of duty by this act, ſhall forfeit 

448609. to be levied and diſpoſed ut fupra. | 5 
If the defendant upon an indictment be fined, he ſhall not be 
thereby diſcharged, but a diſtringas goes in infinitum, till the way 
be repaired. R. 1 Sal. 358. | 

But where a contract is made for performance of that which 
che juſtices have ordered, in the removal of filth, &c. the juſtices 
cannot corapel a performance of the contract, but the order fbr 
it ſhall be void. R. Ray. 433. 2 

q So notwithſtanding theſe ſtatutes, a man may be amerced in 
a leet for not ſcouring a ditch in a highway. R. Ray. 250. 

[By ff. 13 Gee. 3. c. 78. . 47. no fine, Ce. for not repairing 
highway, and not appearing to indictment, ſhall be returned into 
cxchequer, but paid to ſuch perſon near the highway as court im- 
poſing ſine ſhall direct to be applied in repair; not accounting, 
to förfeit double. Fine impoſed on pariſh, levied to one or more 
perſons, ſpecial ſeſſions may order aſſeſſment to reimburſe, Qc.] 

[J. 53. and by ff. 13 G. 3. c. 84. 39. Perſons damaging 
banks, bridges, poſts, Cc. forfeit on conviction by one juſtice, 
by one witneſs, or view of juſtice, from 5/. to tos. or be 
committed to hard labour, from one month to ſeven days.] 

J 54. Juſlices of corporations to act within their juriſ- 
dictions.) £4 : 

(VJ. 65. On indictment or preſentment, the court may order 
either party to pay coſts.] | 9 

J. 66. If pariſh- meeting agree to proſecute or defend, the 
ſarveyor may charge the expences agreed to at a meeting, or al- 
lowed by a juſtice, in his account.] . 

J. 67. Notice of pariſn- meeting muſt be given in church the 
| S:::4ay preceding, and in writing t1xed on the doors three days 
before the meeting. ] 
J. 69. Surveyor is a competent witneſs in all caſes.] 

[/ 70. The terms in the ſchedule to be uſed with neceſſary 
variations only, and no objection taken for want of form; and 
10 by t. 13 G. 3. c. 84. . 72.] 5 

J 7. Perſons reſiſting execution of this act, reſcuing diſ- 
treſs, or conſtable not obeying warrant, forfeit from 10/. to 
405. or to be committed for three months, or till payment. S0 


„ 6. $4 £ 755] Wo 
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dtherwiſe directed) to be levied by diſtreſs, half to the informer, 
half to ſurveyor for repair: if ſurveyor informer, all for repair; 
for want of diſtreſs, party to be committed for three months, or 
till payment. If offender lives in another juriſdiction, any juſ- 
tice where he lives, may, on copy of conviction or order proved 


c. 84. J 76, 78.] 
g is ſerved with the order. So by f. 13 G. 3. c. 84.  77.] 


a juſtice, or by action; if he recovers ſhall have double coſts. 


So by f. 13 C. 3 c. 84. C 79.] : 
[7 76. Only one recovery for the ſame offence; Ten days no- 


by ff. 13 C. 3. c. 84. J. 79.] 


or view of juſtice in caſes mentioned. An inhabitant is a com- 
petent witneſs; ſo by f. 13 C. 3. c. 84. J. 74. and juſtice may 
act, tho' a creditor or truſtee.] | „ 3 
{7 78. Juſtice may adminiſter oath to any perſon for better 
diſcovery and execution. By ft. 13 C. 3. c. 84. J. 84. juſtice 
or truſtee may adminiſter oath.] | he 
DJ 79, 80. Diſtreſs ſhall not be unlawful, nor the parties 
treſpaſſers, for want of form, nor the parties diſtraining treſ- 


rin 
1 paſſers ab initio, for ſubſequent irregularity; but party aggrie ved 
. may recover ſatisfaction for the ipecial damage by action, but 
ing, not if tender of amends is made before action brought; if 
. 0 no tender, defendant may before iſſue joined, pay money into 
court. So by,. 13 G. 3. c. 84. HJ. 80, 81. oo | 
ing J 81. Any perſon aggrieved may appeal to any quarter- 
Fay ſeſſion, giving notice ſix days after cauſe of complaint, enterin 
ths into recognizance in four days after notice, to try it, and abide 
order. Juſtice, on ſuck notice, to return all proceedings to 
1 quarter-ſefſion, under penalty of 5/. Quarter-ſefſion to deter- 
mine finally, and award coſts to either party. Proccedings not 
os to be quaſhed for want of form, or removed by certiorari. No 
| appeal from conviction, unleſs the party for penalty or forfeiture 
the ſhall at the time, if preſent, if not, in ſix days, give notice, and 
* enter into recognizance. So by ,. 13 G. 3. c. 84. J. $2, 83.) 

V $82. Action for any thing done in purſuance of this act, 
the muſt be proſecuted in three months, and in the county where fa 
Jays committed; defendant may plead general iſſue, and give act and 

ſpzcial matter in evidence; and, on verdi& for him, nonſuit 

&c. treble damages: So by ff. 13 C. 3. c. 84. F. 85. and 
fary _ cy may be brought in the county where the defendant 
and _ 

By ft. 13 C. 3. c. 84 J. 33. if turupike-road is indicted, the 
dis court may proportion the fine between the inhabitants and 
11250 the turnpike. | h | 

80 V 42, 43. Perſon deſtroying turnpike, or any part of it, or 


| any bar, Ec. erected to prevent paſſing without paying toll, or 
7% Z 1 


73. Penalties and forfeitures, coſts and charges, (not 


on oath, grant diftreſs, or commit as aforeſaid. So by 13 C. 3. 
[LV 74. No perſon to be diſtrained till fix days after he 


[/. 75. Proſecutor, if the penalty is 40s. may proceed before 


tice of action; action muſt be commenced in a month. So 


J. 77. No conviction but on confeſſion, oath of one witneſs, 
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(c. x 


Juttices of 


peace may 


Inquire of a 


charity for 
repair of an 


highway. 


(D. 2) 
By preſci ip- 
tion. 


C-H 1 M159: 

any weighing-engine, or reſcuing offenders, are guilty of felony 
and may be tranſported for ſeven years, or impriſoned for three 
years, and may be tried in any adjacent county ; and the damage 
ſhall be made good by the hundred; but if the offender is cou - 
victed in twelve months, they ſhall be repaid.) 

J. 47. Five truſtees may direct indictments for nuſances at 
the expence of the turnpike ; but not unleſs upon the confeſiion 
of offender, or that a witneſs can be had. | 

. 48. Information to favour offender is fraudulent, and 


a juttice may proceed, as if there had been none. ] 

J. 64. In action by or againſt truftee, the act or copy 
of order of his appointment, and evidence of his acting, ſhall be 
proof of his being truſtee.) 5 = 
[V 73. Conftable, c. refufing or neglecting to execute, act, 
or to deliver a penalty, and furveyor, &c. neglecting for one 
week after the offence to inform, forfeit 101. Bo 


By the . 22 Car. 2. 12. juſtices of peace at ſeſſions may in- 
quire of the value of lands given for repair of the highway, and 
order improvement and employment according to the will of the 
donor, unleſs given to a college or hall of an univerſity, which 
hath a viſitor of its own. | 

[By fe. 13 G. 3. c. 78. J 52. juſtices in ſeflion may inquire 
of lands given to repair highways, and order improvement ac- 
cording to will of donor, if perſons intruſted are faulty ; except 
the lands are given to a college, Qc. which has a viſitor. ] _ 


(D) Paivate Ulay, 
| (D. 1.) What mall be. 


Private way is ſuch as goes to a church, houſe, vill, or 

A. cloſe; and is not common for all the king's ſubjects. Per 
Hale, 1 Vent. 189. Vide ante, (A. 1.) | 

So it may be from a meadow, or cloſe, to a ſtreet. 20 AJ. 18. 
Or to an highway. 535 | 

So it may be from one part of a cloſe, acroſs the ground of 
ar.other, to another part of the ſame land. Mod. Ca. 3. 
F * it may be through or acroſs the highway to ſuch a cloſe. 
\ + oy oe 

But a man cannot have a way from one part of the land 
of ancther to another part. R. Med. Ca. z. | 


(D. 2.) How vlaimed. 


A private way may be claimed by preſcription, reſervation, or 
grant, or for neceſſity. Bod. Ca. z. 4 5 

If a man preſcribes for a way, which is now plowed up by the 
plaintiff who aſligned iuſtead of it a new way, which hath been 
uſed abinde, it ſhall be good excuſe for uſing the new way. #- 
fer 3 J. Tel. 142. 1 Brownl., 212. 
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A man may preſcribe for a way to a church, market, Sc. | 


thro! the cloſe of another. Bro. Chimin 2. | 
But it is not good, if he preſcribes for a paſſage; for that does 
not import a way by land, but a way by water. R. Tel. 163. 


1 Brownl. 216. 


If he ſays, that the way is appendant or appurtenant; for it is 


not an intereſt, but an eaſement. R. Tel. 159. 

If he does not ſay @ quo termino ad quem the way goes. R. 
Tel. 164. 1 Brownl. 6, 216. R. Med. Ca. 3. Bro. Chimin. 6. 

And that the way is for men, horſes, or carriages. R. 
Tel. 164. 1 Brownl. 216. LR . | 
Por if he claims viam cqueftrem & pedeſirem for carriages, 
without ſaving, and for carriages, it is not well, 3 Leo. 13. 

If he ſays that the way goes from B. to a reQory ; for the 
terminus ad quem is uncertain. R. 2 Leo. 10. 

That it goes from B. to a cloſe adjoining to. a meſſuage in 


B without ſaying in what pariſh the cloſe was; for, tho” the 
meſſuage was in B. perhaps the cloſe adjoining was not. c, 


Lut. 1528. 


That it goes de quadam pecia terre cont. 4 acras ; for pecia ter- 


ra is uncertain. KR. after verdict. Lut. 12 


So, if he ſays, that he is ſeiſed of B. and has a way through 
the cloſe of the plaintiff to the Thames; for he ought to ſay, that 
he has a way from B. through the cloſe of the plaintiff to 


the Thames. R. Mod. Ca. 3. | 

But if he preſcribes for a way from 4. through a cloſe in B. to 
the town of B. or to B. it will be well; for the town of B. ſhall 
be intended the place where the houſes continue. R. Lut. 1508. 
So if a leſſee preſcribes for a way, he ought to make a good 
title to himſelf from his leſſor; and therefore, if he pleads a leaſe 
to him habendum a die dat. ind. predi. it ſhall be bad; for it was 
by indenture, it ought to be fo pleaded. R. Lut. 1528. 

But a man, who - preſcribes for a way through the cloſe of 
B. need not ſay how many acres it contains. Bro. Chimin 6. 


So a man may claim a way by grant; as, if 4. grants that B. 
ſhall have a way through ſuch a cloſe. 

So, if A. covenants that B. ſhall enjoy ſuch a way, it amounts 
toa grant. R. 3 Lev. 305. | ® 

If a man ſeiſed of Black-acre and White-acre, uſes a way through 


IWhite-acre to Black-acre, afterwards grants Black-acre, with all 


ways, Cc. this way thro' White-acre ſhall paſs to the grantee. 
Mad, Git ol 51s — | Sy 
So, if ſeiſed of two acres to which a way is appurtenant, he 


grants one acre, with all ways, Sc. the way ſhall be granted. 


Ilid. | | 
So, if a way be appurtenant to land, by a leaſe of the land 
- way paſſes to the leſſee, without an expreſs grant. Per 3 J. 
2 Lro. 190, — 
So, if a way be of neceſſity, the grantee of the land ſhall have 
it without a grant of the way; as, if a man enfeoffs another 
of land, which was encompaſſed by his other land, the feoffee 
| | > | ſhall 


(D. 3.) 
y grant. 


(0. 4.) 
For neceſſi- 


ty: 


Mod. Ca. 163. 


1 


ſhall have a way over the other land, without any grant. N. 
2 Cro. 170. R. Mod. Ca. 4. Be: 

So if there be not another way convenient. R. 2 Cra. 170; 
7 oo: »* | PRE, a 

But if a man bargains and ſells land with a way to it, the way 
does not pals; for the bargain and ſale conveys only an uſe, 
and there cannot be an uſe of a way created de novo. R. 
2 Cro. 190. ED ES 


80 if a man has land, ſurrounded by the lands of another, he 
ſhall have a way thro' the land of the other, for the neceſſity. 
R. Mod. Ca. 3. Vide ante, (D. 3.) | | 

So, if a man has a title to a wreck, he has a right to have a way 
over the land of another where the wreck lies, to take it, of ne- 
cefſity. R. Mod. Ca. 149. | Es oa 

A man who uſes navigation; has 4 right to a way over 
the land next the river where he navigates, if there be occaſion; 


A way of neceſſity ſhall not be loſt by unity of poſſeſſion. R. 
Ent. 1489. 

But, where a way is Claimed for neceſſity, it will be a good 
plea, that the plaintiff has another way. R. Mad. Ca. 4. 


Otherwiſe, where claimed by grant, or preſcription. Mod. 


Ca. 4. | 
0. 5.) How it ſhall be uſed: 


If a man; upon a leaſe to A. for years, reſerves a way to him- 


ſelf thro” the houſe of the leſſee, to a back-houſe; he cannot uſe 


it but at ſeaſonable times, and upon requeſt. D. 1 Vent. 48. 

So, if a feoffor grants to a feoffee a way acroſs his backfide to 
a houſe and back again, he cannot uſe it to another place. R. 
i Rob 2914 236 -:: | | | | 

So, if he grants a way from D. to Black-acre, and the feoffee 
afterwards purchaſes lands adjoining to Black-acre ; he cannot 
zuſtify the uſing the way to thoſe lands. R. 1 Rol. 391. J. 50; 
N. 1 Mod. 190. | | . 

And therefore, in treſpaſs if the defendant juſtifies for a 
way to ÞBlack-acre, the plaintiff in his replication may ſhew the 
ſpecial matter, that he uſed the way to lands adjoining to Black- 
acre. 1 Kal. 391. J. go. R. Lui. 113, 4. . 
But if the plaintiff replies, that the defendant uſed the way to 
e and thence to the other lands, it is bad. R. 1 Rol. 
391. J. 40. | 

But if A. has a way thro” the land of B. who plows up the ſoil 
where the way was uſed, and leaves another part of the ſame 
eloſe for a way; 4. may uſt the antient track, and need not go 
where the way is aſügned de nove. R. Ney, 128. | | 


(D. 6.) 


C HIM IN. 
(D. 6.) By whom it ſhall be repaired, 


The grantee of a way has power to amend it, as incident; 
'odb. 53. Semb. . 1 Sand. 323. 


grantor is not bound to keep it in repair, if it be foundrous. 
1 Sand. 322. 3 | E 
If a man be bound by preſcription to the repair of a way, he 
need not keep it in better repair than it always was. Mod. Ca. 
163. 1 Sal. 358. 
But if it be impaſſable, a paſſenger may break the fence, and 
go extra viam as much as is neceſſary, to avoid the bad way, 
Jon. 296, 7. | 

* But if the grantor be not bound either by preſcription or his 
own agreement the grantee cannot juſtify going over the grantor's 


ground though the way be impaſſable. Doug. 719, (720.)* 
2:40 7.) Remedy for not repairing it. 


If a common way to a church, vill, c. be out of repair, he 
who ought to repair it may be indicted for it. Mod. Ca. 163. 
And if he be convicted upon the indictment, the court will 
not ſet the fine till the juſtices of peace certify, that it 1s well re- 
paired. Mod. Ca. 163. | 

And if he be fined before the way be repaired, yet a diffringas, 
in infinitum ſhall afterwards go againſt the party till the ſheriff 
certify, that the way is in good repair. Per Holt, Mod. Ca. 

x 6 3. ; 45 ; . | . 1 


(D. 8.) Obſtruction. 


If a private way be obſtructed, an action on the caſe lies, 
Vide Aion upon the Caſe, (A 2.) ; 
If he, who has the way, has a freehold, and alſo he who has 
the land in which, Cc. an aſſize lies. R. 3 Leo. 13. 

And it is ſufficient to ſay, quod obftruxit, or, obſtupavit, gene- 
rally, without ſaying how, vis. by a ditch, fence, c. R. 
3 Leo. 13. | | 

If a way be thro? the yard of another, who erects a gate to his 
yard, he who uſes the way may juſtify the breaking of the gate 
o erected, thro' which be could not paſs, without ſaying, that 
it was locked. R. upon demurrer, 3 Lev. 92. On 


f r 

Vide Corti, (E. 1, &c.)—Guardian, (A.)—Wafte, (F. 1.) 
0 neee 
Jide Afignment, (C. 1.) —Crart, ( D. 


But if a man grants a way thro* his cloſe to another, the _ 


d HU e . 


Vide Advowfon eons, (E. 1.)—Eſfpliſe, fer Totum —Probi.- 
bition, (F. 3.—G. 2, 5.)—2vare Impedit, (A.) 


Freehold of the Church, 
Vide Efeliſe, (G. 1.) 
- Pariſh Church. 
Vide Bfzliſe, (C.) 
| Bepairs and Ornaments of a Church- 
Vide Eliſe, (G. 2.)—Probibition, (6. 2.) 
Seats in a Church, 


7 ide Action upon the Cab 2 a Diſturbance, (A.— 4 El | 
(G. 3.) 


Thurchwardens. 
Vide Eęliſ, (F. 1, 2, 3.) 
Thurch Hard. 
Vide Cemetery, (A. I, Ec. DE iſe, (E.) — Probibition, (E. z. 5 
CINQUE-PORTS. 


Vide Abatement, (D. 3, 5. —Franchiſes (E. 1, Kc.) 
EIREUITY. of ACTION. 
vide Aion, (Hi.) | 
CITIZEN. 
7. ide W . 2. )—Parlianent, on: 6.) 


| pr Tx x: 


Via 1 (B. * "RR", PIMP (O. 1, &c.— P. 1, &c.) 
Parliament, (D. 1 2.) 


* 


2 


verſion or remainder. Lit. S. 416. 


CINEL LAW. 
Vide Canons, 


c L A 1 M. 
(A. 1.) Continual Claim. 


T F a diſſeiſee, or any one, who has title to enter into the poſ- 
ſeſſion of another, makes continual claim, his entry ſhall not 
be taken away by a deſcent afterwards from the diſſeiſor, or other 


- tenants of the land. Co. L. 250. | 


So the dying ſeiſed of the feoffee, or other who has title, as 
well as of the diſſeiſor, and a deſcent to his heir, does not take 
away the entry of him who makes continual claim. Ce. L. 
251. a. PE, | 


Continual claim is of the ſame effect as an entry; and the 


continuance in poſſeſſion of the diſſeiſor is a new diſſeiſin toties 


guoties. Lit. S. 429, 430. c | 
And if he in poſſeſſion had only an eftate-tail before, he has 
now a fee-ſimple by diſſeiſin. Lit. S. 429. I; | 


(A. 2.) How it ſhall be made. 


A man, who makes continual claim to prevent a deſcent, ought 
to go to the land or parcel of it, if he dare. Lit. S. 421. 
And make his claim upon the land. R. Med. Ca. 44 


F * 


And if he dare not, for fear of death, battery, or mayhem, 

he ought to go as near to the land as he dare, to make his claim. 

Lit. S. 421. $42 F 
Or, for fear of impriſonment. Co. L. 253. 6. 


(A. 3.) By whom. 


claim ought to be made by him in remainder. 1bid. 

If he has right of entry, tho' he has natitle to the profits im- 
mediately, he may make continual claim: as, if leſſee for years, 
or tenant by {tatute merchant, ſtaple, &c. be ouſted, and the re- 
verſioner diſſeiled, he in reverſion may make continual claim, 
tho? he is not entitled to the preſent profits. Co. L. 250. 6. 

So continual claim by tenant for life is ſufficient for him in re- 


If 


Vide Cindi- 
tion, 


(G. 1.) 
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If continual claim be made by A. and then the diſſeiſor or hi; 
feoffee dies ſeiſed, and the land deſcends, and then A. dies; his 
heir, upon this claim, may enter. Co. Lit. 250. 6. . 

So, if a perſon who has right of entry commands his ſervant 
to makeclaim, and the ſervant comes to the land, and makes the 
claim, it is ſufficient. Lit. S. G | 5 

So, if * maſter dare not go nearer the land than D. and 
commands his ſervant to go to D. and make claim, and the ſer- 
vant does, it is ſufficient. 1bid. 1 | 

So, if a recluſe, a man languiſhing, or decrepid, commands 
his ſervant to make claim, and the ſeryant goes as near as he 


o 


dare, for fear of death, &c. and makes claim, it is ſufficient, 


Lit. S. 434. | : 
Otherwiſe, if the maſter was of good health; for he did not 
do all that his maſter dared do. Lit. S. 435. | 


(A. 4.) At what Time. 
By the common law continual claim did not avail, unleſs it 


was within a year and a day incluſive before the dying ſeiſed. 
Co. L. 255. 


But it was ſufficient if claim was once made within the year 


and day before the dying ſeiſed, tho' the diſſeiſor had poſſeſſion 
for twenty or forty years after the diſſeiſin. Lit. S. 427. 


| And tho? after the claim made, the diſſeiſor enfeotted a ſtran- 
ger, who dicd ſeiſed within the year and day, but before any 


new claim. Lit. S. 425. | 
Yet by the ff, 32 H. 8. 33. If a diſſeiſor dies ſeiſed within five 


years after the diſſeiſin, the entry of him who has right is not 


taken away, tho' he did not make continual claim. 
But, if he ſurvives the five years, continual claim ought to be 


made, as at common law. Co. L. 256. a. 


When a deſcent ſhall toll an entry, unleſs it be avoided by 


continual claim. Jide in Deſcent, (D. 1, &c.) : 
What ſhall be a diſclaimer, and the effect of it. Vide Diſclai- 
mer, (A.—P.) A f 2 


(B.) Claim to avoid a Fine. 
(B. 1.) How it may be made. 


Y the common law, a. fine might be avoided by the entry of 
his claim upon record under the foot of the fine (which 1s 
now taken away) by a præcipe quod xeddat, brought of the land, 
by entry or continual claim. 2 Inf. 518. 2 Leo. 53. Pl. 
Cem. 338. 6. 5 8 5 | 
But by the „. 4 H. 7. It muſt be by lawful action or entry. 


And therefore, a man may avoid a fine by an action com- 


1 


menced within five years after his right accrues. \ 


i 1. 


And it is ſufficient, that the action be commenced within time, 
tho” he has not judgment or execution till ſeven years, or after. 


his 
Pl, Com. 358. 6. ; 
nt So a man may avoid a fine by actual entry, where his entry is 
he not taken away. | 
By a claim to be heir, at the gate; if at the ſame time he en- 
nd ters upon the land, or houſe, tho“ he does not make his claim 
r- there. Skin, 412. | | 
| So, by his claim among his neighbours, as near the land as he 
ds can, when he dare not enter, and his entry was congeable. P/, 
he Com. 358. b. Vide ante, (A. 2.) | | 
at, But if an action was commenced, and afterwards diſcontinued, . 
that does not amount to a claim to avoid a fine. D. 1 Vent. 45, 
ot K. Dal. 107. | PLD | i, 
Nor an entry of his claim upon record s pede finis. R. 
Leo. 104. $4 | . | 
y So the Livery of a declaration in ejectment does not amount 
to an entry. R. 1 Sard. 319. 1 Mod. 10. 1 Vent. 42. | 
Ie Tho? the defendant afterwards appears upon it, and confeſſes 
* leaſe, entry and cer. R. 1 Sand. 319. 1 Vent. 1 
= [There muſt be an actual entry to avoid a fine; and if the de- 
8 mie is laid before the time of that entry, an ejectment cannot 
_ be maintained. By all the Judges in Parliament. Barrington v. 
| Parkhurſt, H. 11 G. 2. Str. 1086. Andr. 125.] 
wo [But if the actual entry is before the fine, and the demiſe laid 
5 , after entry and before the fine, it is good, though the ejectment 
was brought after the fine, Mr/erave v. Shelly, P. 21 C. 2, 
BY i Wilſ. 214. | by 
| So a bill in chancery is not ſufficient to avoid a fine. Dal. 116. 
* So an entry by ceſtay que truſt, without a /ubpiena, is not ſuffi- 
b cient to avoid a fine, as to the truſt. Ca. Ch. 268, 278. 
bs And no claim or other act can be ſuſſicient to avoid a- fine, as 
to a truſt, but a /ubj@na. Ca. Ch. 278. 2 Ca. Ch. 126. | 
So an entry is not ſuſſicient to avoid it, where the fine makes 
Yy a diſcontinuance; for it ought to be by action. 1- Yer. 213. 
So by the ,. 4 & 5 Ann. 16. no claim, or entry, of or upon any 
a lands, Tc. ſhall be of force to avoid any fine levied, or to be levied 
with proclamations in C. B. county palatine, or grand ſeſſions of 
Males, unleſs upon ſuch entry, or claim, an action {hall be 
commenced within one year after, and proſecuted with effect. 
Actual entry is not neceſſary to avoid a fine, without procla- 
mations. Jenkins v. Pritchard, H. 30 C. 2. 2 ii, 45. 
So an entry into land not compriſed in the fine, claiming that 
which was comprized, is not ſufficient, . Hlard. 40. 
of Nor is an entry, in land in one county, claiming land in ano- 
15 ther, ſufficient for the land in the other county. Hard. 401. 
d, Nor a claim at a gate in the fireet, without entry upon the 


l. houſe, or land. Skin. 412. 
Chancery will not ſupply a deſect in an entry to avoid 3 
ine, Ca. Ch. 278. ; | 
YE | | (B. 2.) 
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Vide ante, 


(A. 3)— 


Condition. 
(G. 1.) 


CL AIM 


(B. 2.) By whom. 


A claim to avoid a fine may be made by him who has a preſent 
right. PI. Com. 359. a 

So if a ſtranger, of his own head, enters to avoid a fine, 
and he who has the right aſſents afterwards within five years, it 
is ſufficient. Co. Lit. 245. a. 

So, if one avoids a fine by entry or claim, it ſhall be avoided as 
to all others. P/. Com. 358.6. 

But an entry by a ſtranger to avoid a fine, without the aſſent 
of the party, precedent, or ſubſequent, is not ſufficient, - Co. L. 
245. 2. R. 9 Co. 106. a. R. Cro. El. 561. 

So an entry by a ſtranger, for a condition broken, does: not 
avail without an expreſs attent. K. 2 Cre. 57. 

So an entry by him ina remote reverſion, or remainder does 
not avail; for it ought to be by him who had the preſent right. 
Pl. Com. 359. a. | 


(B. 3.) At what Time. 


An entry, action, or claim to avoid a fine, by. the common 
law, ought to be made within a year and a day. PI. Com. 357, 

8. 

” Jak by the ft. de donis, 13 Ed. 1. the iſſue in tail, or he in re- 
verſion, neceſſe non habet opponere clameum ; for, as to him, the 
fine 1% juro eff nullus. | 

Yet the fine of tenant in tail makes diſcontinuance, which 
ought to be avoided by formedon by the iſſue, or him in remainder 
or reverſion. 

So an infant, a man of non-ſane memory, in priſon, or out of 
the realm, was not bound to make claim within the your: and 
day. Pl. Com. 359. 6. 

And not being bound to make claim, a non-claim, by the 
common law, does not prejudice them for ever. PI. Com. 360. a. 

So, if a man of full age, Sc. who ought to make claim, dies 
within the year ; his heir within age, Sc. was exempted for ever, 
PI. Com. 360. cent. ibidem 371, 2. 

So by the . 34 Ed. z. 16. non-claim was ouſted as to all 


perſons. 


For more of title claim, Vide es (O. 5. Fine, (K. 
1, 2.) —Porfeiture, (A. 4.)—Franchiſes, (A. 1, 2. N 
(E. 6. . (E. 


Vf. 
Vide Appeal, (G. 9.) - Juſtices, (V. 1, &c.) | 
1 K. 
Sir Clerks, 


ide Chancery, (B. 7.) 


County Clerk, 
Pide Viſcount, (B. 2.) County. 
Elerk of the Mazket. 
Vide Market, (H.) 
Clerk of the Peace; 
Pil Yuftices of Peace, (D. 5.) 
Clerk ok the Pipe. 
vide Courts, (D. 13.) 
A sswance, oz Wiſpriſion of the Clerk, 


Vide Amendment, (D. 1, 9.—E. 1, 2.—G. .. ;—- 
T. 1. &c.—V. 1, &c.) and many other Places in the ſame Title: 


o b 
» IF E FI 1 


n 


* FP. : 3 n 
000 


CO ECTS. 
Vide Deviſe, (D. z.) 
COIN and COINAGE; 
Fide Juicer, (K.7.)—Money, per T otum,—Prerogative, (D.39.) | 
ci id 
Vide Addion upon the Caſe for Defamation, (G. 7, 8, Kc.) 
%. : | 
COLLUSION. 


- 


Vide Covin. 


C O L O U k. 
| Vide Pleader, (3 M. 40, _— 
«COMMAND. 
1 Command of Foꝛces. | * 
| Vide Prevogative, (C. 3 3 
vor, III. | F | 


COM M E N c EMENT. 
Tommencement of a Leaſe. 
Vide Eſtates, (G. 8, 9.) 5 
Commencement of Parliament, 


Vide Parliament, (E. 1.) 
Commencement of Terms. 
Vide Temps, (C. 1, &c.) 
COMMENDAM. 
2 Prevogative, (D. 1 3, &c.) ED 
| © COMMISSION and COMMISSIONERS, 


Commiſſion to take an Anſwer, 


Vide Chancery, (K. 3.) | — 


Commiſſion of Array, 
Vide War, (B. 3.) 
Commiſſion, and Commiſſioners of Bank- 
ruptep. 
Vide Bankrupt, (D. 1, &c.) 
Commiſſion foꝛ Examination of It itneſles. 
* Vide Chancery, (P. 2, Kc.) 5 
Commiſſioners of the Gzeat Seal, 
Vide Chancery, (B. 1.) 18 
Commiſſion of Juſtices. 
! | Vide Juſtices, (C. 2. G. 1.) Præregari vo, (D. 29.) 
Commiſſion of Partition, 


Vide Parcener, (C. 10.) 


Commiſſion of the Peace, 
Vide Juſtices of Peace, (A. 6, &c.) 


tc * "4 


— " 


| Eommittion of Rebellion, 
| Vide Chancery, (D. EF: 


* Commiſſion for Review. 
Vide an ee (D. 16.) 7 
Commiſſion, and Commiſſioners of Sewers, 
Vide Seubert. 1 | 


Commiſſion fo2 wifitation, 
Vide Vifitor, (A. 3. ) 


| Commition, and Commiſſioners of Chari⸗ 
table Uſes, 


| Vide Uſes, (N. I4, &c.) 
COMMITTES 
Vide Parliament, (E. 6, &c.) 


C O M M GN. 


(A) Common, 


OM M ON imports a privilege to take a profit i in common 

with many. Co. L. 122. a. 
And a man may. have common of paſture, turbary, or piſ- 
.cary. F. N. B. 180. L. ; 

So common of eſtovers in à wood, minerals, &'c, Co. L. 122. a. 

Common is incident to the land to which it is appendant ; and 
tho' it is to be taken in another pariſh, it ſhall be charged, c. 
where the land lies. 1 Sal. 169. 

Lands which are ſtinted for ſive months, and open for ſeven, 
and enjoyed with the other common, is part of the waſte and 
common of the manor, and is. included in a reſervation of the 
waſte, and all. mines in it, Gibſon v. Smith, P. 1741. 2 At- 
kyns 182, ] | TG + ey 


(B) Appendant. ; 
TH E R E are four kinds of common of paſture ; appen- 
dant, appurtenant, common in gro/s, and common pur cauſ# 


de . Co, L. 122, 6. | 


COMMENCEMENT. 
Commencement of a Leaſe. 
Vide Epaater, (G. 8; 9.) 
Commencement of Parliament, 
Vide Parliament, (E. 1.) | | 
Commencement of Terms. 
| Vide Temps, (C. , e., 
CO MMEN DAM. 

vid. Prerogative, (D. 18, &c.) 7 
COMMISSION and COMMISSIONERS, * 
Commiſſion to take an Ankwer⸗ 

Vide Chancery, (K. 3 0 


Commiſſion of Array, 
C | | Vide War, (B. [ 


| Commiſtion and Commiſſioners of Bank- 


So 


ruPtcy, 
Vide Bazkrupt, (D. bs &c.) 


. Commiſſion fo2 Examination of eitneſtes, 5 
B Vide Chancery, (P. 2, &c.) 


Commiſſioners of the Gzeat Seal. 
18 Vide Chancery, (B. 1.) ; 
Commiſſion of Juſtices. 
Vide Juſtices, (C. 2. G. 1.) —Prærogative, (D. 29.) 
Commiſſion of Partition. 


Vide Parcener, (C. 10.) 


Commiſſion of the Peace. 
Vide Juſtices of Peace, (A. 6, &c.) 


1 
Commition of Rebellion 8 


| Vide Chancery (D. 5.) 


- Commiſſion tor Beview, 
Vide Prærogative, (D. 16.) 
Commiſſion, and Commiſſioners of Sewers, 
| Fide Sewars. © 
Commiſtion koꝛ Uiſitation. 
Vide Viſitor, (A. 3) | 
n and Commiſſioners of Chati- 
| table Uſes, _ 
Vide Uſes, IN. 14, Kc.) 
COMMITTEE. 
Vide Parliament, (E. 6, &c.) 


c O M M ON. 
(A) Common. 


C OM M ON imports a privilege to take a profit in common 
with many. Co. L. 122. a. ; 
And a man may have common of paſture, turbary, or piſ- 
cary. F. N. B. 180. L. : 
So common of eſtovers in a wood, minerals, &c, Co. Z 122. 4. 
Common is incident to the land to which it is appendant ; and 
tho' it is to be taken in another pariſh, it ſhall be charged, c. 
where the land lies. 1 Sal. 169. 

Lands which are tinted for five months, and open for ſeven, 
and enjoyed with the other common, is part of the waſte and 
common of the manor, and is. included in a reſervation of the 
valle, and all mines in it, * v. Smith, P. 1741. 2 At- 
Y 182, ] Ts | 


(B Ippendant. : 
THE R E are four kinds of common of paſture ; appen- 


dant, appurtenant, common in gro/5, and common pur cauſt 
ce vicinage. Co. L. 122. 6. 2 
| . F 2 Com- 


COMM O K. 
Common appendant ought to be time whereof, Ac. 1 Rel. 466. ; 
J. 40. 1 | N 
For it cannot begin at this day. 1 Rol. 396. J. 42. 26 H.8, 


4. a. 9 E | b_ 
Ccmmon appendant is of common right. 1 Kol. 396. 
J. | 


4. SS 
— if a man had enfeoffed others, before the ſtatute of quia 
em lores terrarum, of lands, parcel of his manor, the feoffees 
ſhoald Fave common, for their commonable cattle, within the 
waſtes, fc. of the lord, as incident to their feoffment. 2 1»ft. 85, 
6. Per 2 F. 1 Rol. 396.1. 45. 4 Co. 37. 55 
Common appendant ſhall be for the whole year. | 
Or, for a time limited; as, for the whole year, except when 
the Jord depaſtures his cartle. 1 Rol. 396. J. 49. | 
| For the whole time after ſeverance, until the land be ſown 
again. 1 Rel. 397. I. 8. VS 
And in ſuch caſe, if only part be ſown again, the common 
ccntinues in the reſidue. | 
For the time after the hay removed, till Candlemas. 1 Rel. 397, 


J. 10. | 5 
From ſuch a day to ſuch a day. 1 Rel. 397.1. 12. 

As long as he inhabits ſuch a houſe, or pays ſo much, 
1 Rol. 397. J. 5. 6 

For the time after the ſeverance, till the reſowing every two 
years, and for the whole year every third year. x Rol. 39). 


J. 19. 1 

Uniil the re-ſowing with the aſſent of the commoners. R. 
I Leo. 73. 55 

Common ſhall be appendant to arable land, not to a houſe. 
1 Rol. 397. J. 28, 29. | | 
Nor to a meadow, &c, nor any other than arable land. 
26 H. 8. 4. 4. 4 Co. 37. 6. 1 Rel. 397. I. 29. 

Vide appendant and appurtenart, 3 TJ | 
Nor to lands improved out of the waſte, within time of 
memory. 1 Rol. 397. J. zr. RR 
Vet if a man preſcribes for common appendant to a houſe, 
coltage, Oc. it will be well, for it has a curtilage, &c. R. 
1 Sal. 169. R. 2 For. 227. | | 

And it may be appendant to a manor, carue of land, Cc. 
which comprehend a houſe, meadow, c. but it ſhall be in- 
tended appendant only to the arable in it. R. 4 Co. 37. b. 

2 if the arable be converted to paſture, the common remains. 
44%. 37. p | 

Common appendant ſhail be only for beaſts of the plongh, 
wnich till the land; as horſes, oxen, c. or for cattle which 
compoſt the land; as cows and ſheep. 1 Rel. 397. J. 38. 
4 Co 37; . ; 0 5 

And therefore, if a man preſcribes for common appendant for 
all cattle, it will be bad; for that extends to ſwine, goats, geeſe, 
Ce. 1 Rol. 397. l. 43. | 

; ' Bur, 
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Bat, regularly, the cattle for which common appendant is 
claimed, ought to be levant and couchant upon the tenements 
to which, c. 1 Rol. 398. J. 1. 8 
pet a man may claim common appendant for a certain num- 

ber of cattle. 1 Rol. 398. J. 7. | 
In a juſtification under a right of common, the catile muſt 
be commonable, his own, and, levant and couchant, 1 Bur. 320, 


(C) Appurtenant, 


$ OMMON appurtenant originally began by expreſs grant. 
And a man mult preſcribe for it. Co. L. 122. 8. | 

Or it may begin within time of memory. Cro. Car. 482, 
25H. 8. 4. a. : 

As, if a man claims common for all cattle, it is common 
appurtenant ; for it includes ſwine, goats, geeſe, Ic. 1 Rel. 297. 
4. 44.. Vide in. | | 

If he preſcribes, that he, and all thoſe whoſe eſtate he has in 
ſuch a houſe, have common in ſuch a place for two beaſts. 
1 Rel. 399. J. 39. INS. | 

That all the inhabitants in an antient meſſuage in ſuch a vill 
have common in ſuch a place; but it cannot extend to habita- 
tions erected de nowo. R. Saw. 81. „ : 

If a man by bargain and fale ſells B. to another, and afterwards 
grants common. to the bargainee for all cattle which manure B. 
and afterwards the deed is inrolled ; the bargainee ſhall have 
common as appurtenant to B. tho' his eſtate in it was not perfect 
at the time of the grant. R. 1 Rol. 400. 1. 7. 

Tho? the grant had no reference to the bargain and ſale. 
R. 1 Rol. 400. J. 7. - ; : 

So, if he grants common for cattle /zyant and couchant upon 
2 which he ſhall purchaſe within a month. X. 1 Rol. 400. 
. | | 
Or, for cattle levant and couchant upon B. and he afterwards 
purchaſes it. Dub. 1 Rel. 400. J. 27. | 

If a man grants common to another within his manor or lands 
of D. it is good, tho' it does not appear that there is any waſte 
there; for it is granted generally, within his lands of D. R. 
upon a ſpecial demurrer, Gro. Car. 599. | | 

So, if he preſcribes for paſturage in a meadow for two horſes 
all the hay be mowed, it is good. R. 2 Cro. 27. ; 

A man may preſcribe for common, as appurtenant to his ma- 

nor, or freehold, for all cattle. 1 Rol. 401. I. 8. 
Or, for hogs evant and couchant. 1 Rol. 401. J. 29. 

Or, for a certain number of cattle, as 300 ſheep, c. without 

fayiug, levant and couchant. 1 Rol. 401. J. 15. 2 Cro. 27. 
R. 2 Mod. 185. | 

So, for cattle levant and conchant upon a meſſuage cum ferl;- 

eat; for this comprehends a curtilage of an acre or more, 


upon 
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upon which they may be couchant. R. 2 Jon. 227. 1 Lord 
Raym. 726.“ : | e 
So the lord may claim paſturage for two horſes in 1000 acres 


of meadow till it be cut for hay; for ſo large a quantity cannot 


be much prejudiced by only two horſes. R 2 Cro. 27. 


(D) In Groſs. 


NOMMON in groſs is ſuch as is not appendant or appurte. 


nant to any certain land. Co. L. 122. 4. 
And ought to be claimed by preſcription, or by deed. Lid. 
As if a man who has common appurtenant for a certain num. 
ber of cattle, grants it over to another, it ſhall be common in 
groſs. R. 1 Rol. 402.1. 10. Cre. Car. 433. 2 Lev. 67. 
So, if a man grants common to another for his cattle ubicungue 
the cattle of the grantor go, it will be common in groſs. 
And if he doth not reſtrain the cattle of the grantee to an 
certain number, it is a common in groſs. /ans nombre. 
So, if he grants common quandocungut averia ſua ierint. Cro. 


Car. 599. 


So, common for the inhabitants of antient meſſuages in ſuch 


So, common to the mayor and burgeſſes of ſuch a town. R. 


2 Lev. 246. 


Yet common in groſs ſans nombre is nat good, if there be not 
ſome reſtraint or limitation; as if a corporation preſcribes for 
all of the corporation, for all their cattle commonable, without 
ſaying, levant and ceuchant within the ſame town, it is ill. R. 


1 Sand. 346. but Sand. not ſutisfied. 1 Mod. 6. R. Fon. 298. 


If A. claims common ans nombre, he ought to ſay, levant and 
couchant upon ſuch land. R. 2 Med. 185. | me” 

But common appendant never can become common in groſs. 
1 Rel. 401. J. 52. | EE th | 5 

Nor, common appurtenant for cattle vant and couchant upon 


ſuch tenements. 1 Rol. 402. JI. 2, Per Hale, 2 Lev. 67. 


And, if common appurtenant be granted with a parcel of 
lands to which, Cc. it ſhall be appurtenant to ſuch parcel. R. 
1 Rol. 402. l. 15, Cro. Car, 432. | ; 

* A man cannot preſcribe for common appurtenant to a farm; 
becauſe it is uncertain of what a farm conſiſts, perhaps of 10 


acres, zor of 190; but the preſcription ought to be laid to 


a meſſuage, and ſo many acres of land. Per Holt, 1 Loyd 
Kaym. 726.“ | 

elf a man preſcribe for common for a certain number of cattle, 
as appurtenant, tc. it is not neceſſary, nor material, to ſhew 
that they are /evant and couchant ; becauſe it is no prejudice to the 
owner of the ſoil, for that the number is aſcertained. Id. Jb. 
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E) Pur Cauſe de Uicinage, 


C OMMON pur cauſe de vicinage is, when two or more 
towns have common in the fields within their towns, which 
are open to the fields of the neighbouring towns, and the cattle, 
put. to uſe their common- there, eſcape into the helds of the 
neighbouring towns, & 2 cantra. 4 Co. 38. 6. | ; 
And therefore this common is but an excuſe for a treſpaſs. 
Co. L. 122. a. 4 Co. 38. 6. . 
So, where ſeveral perſons have lands intermixt in an open 
field, and put their cattle at Hach, wiz. at large, to depaſture 
there, which cannot be without treſpaſſing the one upon the 
other; this is in the nature of common pur cauſe de vicinage. 
7 Co. 5. a. | | 
And 77 any one incloſes, and after the incloſure the others have 
uſed after harveſt to open his gates, and to inter:ommon there, 
the uſage determines the right, and the owner who incloſed can. 
not exclude the others. 7 Co. 5. Vide infra. 

Tho' he refuſes to intercommon with them. 7 Co. 5. 

When there is common pur caxſe de vicinage, one commoner 
cannot put his cattle into the lands of another vill, or manor, 
Sc. but into his own lands only, and they muſt eſcape into the 
other. Co. L. 122. a. 4 Co. 38. 6. | 5 x 

And if one vill or manor has 100 acres, and the other only 
5o, the latter can uſe the common only with cattle proportion- 
able to the 5Q acres, 7 Co. 5.6. | 

And he can uſe it only for cattle /zvant and couchant within his 
tenement or vill; for it is in the nature of a common appendant. - 
And therefore it ought to be claimed from time whereof, c. 
as common appendant, tho” it be not ſo. Per Wray, 4 Co. 38. &. 

If common be allowed pur cauſe de vicinage, the one lord of the 
manor or vill may incloſe, and ouſt the others of common there. 
Co. L. 122. a. R. 4 Co. 38. 6. ; 5 

So, if the owner of land, where there is Hach, incloſes, he 


mall hold in ſeveralty, where by uſage the incloſers there 


have done ſo. 7 Co. 5. 5. | 
If ſeveral freehalders, who have lands in a common field, in- 


tercommon, one of them cannot preſcribe to incloſe againſt the 


others. Adm. 2 Med. 105. Vide Supra. * 


(F) Common; how it ſhall be uſed, 
(F. 1.) When it excludes the Owner. 


F tenants of a manor have common in, the waſtes, they can- 

not exclude the lord ; for he by common right may put in his 
cattle. Co. L. 122. 3. 1 Kol. 396. J. 10. . 

So a grantee of common cannot exclude the owner. 1 RI. 396. 


J. 13. 399. J. 2. 


| 
| 
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Tho? the grantee has common ſans gombre. 1 Rol. 296. L. 13. 
C0. L. 123. 4. | | \ | 

Nor tenants, who claim common of e/tdwers. 2 Cre. 256, 7. 

And they cannot preſcribe to exclude the owner of the ſoil ; 
for the word, commom, imports it. Co. L. 122. 4. 2 K l. 267. 


J. O. a ; : ? ; 
| Tf the owner of the ſoil aliens, ſaving his common; he may 


afterwards depaſtnre there. 1 Kol. 396. J. 25. 4 
And if there was not any ſaving, the alienee ſhall have com- 


mon. 1 Rel. 396. J. 30. 


But the lord or owner of the ſoil, by cuſtom, may be re. 
ſtrained to two or three beaſts. Cent. 2 Rel. 267. l. 26. 


K. Tel. 129. | 


Or, he may be reſtrained to a certain time. | 

So the tenants of a manor may preſcribe, that after the graſs 
is mowed and put in cocks, the lord only ſhall put in his cattle 
till Mi:haelmas, and then the tenants only till Lady-day. Per 
Brampton, 2 Rol. 267. l. 10.1 | | 

So a man may preſcribe, or allege a cuſtom, to have the ſole 
or ſeveral we/turam terre, or paſturam terre, and exclude the 
owner of the ſoil. Co. L. 122. a. | 

So the copyholders of a manor may allege a cuftom to have 
the ſole paſturage in ſuch a place, and to exclude their lord; for 
ſuch uſage may have had a good commencement. R. 2 Sand. 326, 
2 Lev. 2. Pol. 13. 1 Mod. 74. | 
So the freeholders may preſcribe, that they, with the cul- 
tomary tenants, and the copyholders may allege a cuſtom, that 
they, with the freeholders, have the ſole paſturage. Semb, 
1 Sand. 352. Dub. 3 Mod. 250, . | 

So a tenant may preſcribe to have all thorns, &c. growing 
upon ſuch a place; by which the owner ſhall be excluded. R. 
2 Cro. 256, 7 | 

But a preſcription that occupiers, or inhabitants ought to have 
common is not good. 1 Lord Raym. 40. . 

[By /t. 13 G. 3. c. 81. arable in common fields ſhall be 
ordered as three-fourths in number and value of occupiers direct 
for {ix years. Cottager or commoner without land is not ex- 
cluded his full right, unleſs he conſents in writing for an annual 

ayment. If occupiers agree not to depaſture in common, and 
allot what ſhall be ſuch common for cottagers only, as ſhall be 
deemed an equivalent by a majority of them. who have not com- 
N they ſhall not have common on the other part. Perſon 

aving ſeparate ſheep-walk, or paſture for cattle, not excluded 
from his right, unleſs he conſents. ] | : 

[Balks, Sc. may be ploughed with conſent of lord of manor, 
and three-fourths of . occupiers, except where it is a road. 
Boundary-ſtones ſhall be erected.] | 

[Lords and three-fourths of commoners may let one-twelfth 


part of waſtes for four years, the rents to be employed in 


improving the refidue.]. 
| 5 (0 
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[Or aſſeſlinents may be levied for i improving ſtinted commons, 
as lord and majority of occupiers direct.] 


(Majority, with lord's conſent, may poſtpone opening com- 


mons, ſtinted as to time for twenty-one days.) ? 

[Two-thirds of commoners, with lord's conſent, may open 
and ſhut common paſtures, but a portion aun be reſerved lor 
thoſe diflenting. ] 

[Stinted right of common for horſes, Oc. may, by major ity of 
commoners, be commuted for ſheep.] 

{Perſons otherwiſe diſabled may agree under this act. ] 

[Tithe owners ſhall receive no gratuity for tithes, but by half- 
yearly or yearly payments. ] 


[The conſent o (eupecrs 15 not valid, without an authority | 


from proprietor. 4 


6 ) With what Cattle. 


Common ana or appurtenant for 3 levant and coun 


chant, may be uſed with cattle, which he hires or borrows to 


plow, or inanure his land: for they are his cattle. 1 Rel. 402. 

39, 491. l. 39. 

And which yields purture for his family, 1 Rol. 401. J. 43. 

So, with rabbits, or other beaſts of warren, as well as other 
cattle. R. Lut. 108. 


Common in a foreſt may be uſed with ſheep. 4 81. Vid 


in Chaſe, (O, 3. 4 ) 
3 it be in the fence month, LII. 81. If he nnn 
Pol. 447. 
| ”" ax muſt not remain on. commons, from the 25th of 
Auguſt to the 25th of November. 13 G. 3. c. 81. /. 21.1* 
But he who has common appendant, or appurtenant for cattle 
tevant and couchant, cannot uſe the common with the cattle 
of a ſtranger. 1 Kol. 402. J. 34. 2 Sand. 327. Semb. Luc. 107. 
Nor can he licenſe his tenants at will to put their cattle there, 
1 Rol. 402. J. 36. 


Nor can he uſe the common with cattle which he agilts. 


1 Kol. 402. J. 34. 

Or, which he has to ſell. 1 Rol. 401. J. 46. 

Nor can he grant over his common to another; for it is for 
cattle levant. R. 2 Cro. 15. 

So, he, who has common in groſs, fans nombre, cannot licenſe 
a ſtranger to put cattle there. 2 Sand. 327. 

Yet he who has common for a certain number of cattle 
may put in the cattle of a flranger. 1 Rol. 402. J. 43. Cont. 
l. 34. Dub. 2 Cro. 575. 

So he, who has the * paſture may licenſe a ſtranger to 
put his cattle there. R. 2 Sand. 327. 2 Lev. 2. Pol. 1 4 
'1 Mad, 74. : 

And a licenſe pro hac vice may be by pars. - 2 Lew. 2. Cont, 
85 Sch. 2 Sand. 328. 
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So he may uſe it for cattle not levant and conchant. R, 
2 Lev. 2. | | 


Yet after a verdic̃t a licenſe ſhall be intended by deed, tho? not 
pleaded. R. 2 Sard. 328. 


(G) When the Lozd may impove it. 


F & H E lord could not improve the land where others have com. 
mon by the common law. 2 Inſt. 85. viz. againſt others 
who have common by grant ; but againſt his tenants 1t was other. 
wiſe. 2 Inft. 474. 1 Rol. 365. N 

But now, by the f. of Merton, 20 H. 3. 4. the lord may im- 
prove, leaving ſufficient paſture, ingreis, and egreſs for his te- 
nants. 

But where the tenants of the manor have a right to dig gravel 
on the waſtes, or to take eſtovers there, the lord has no right un- 

der this ſtatute, to incloſe and approve the waſtes of the manor. 
2 Term Rep. . 3 > END 

Vet acuſtom in a manor, that any perſon being deſirous of 
incloſing, may apply to the court, &c. firſt obtaining the conſent 
of the lord, does not abridge the lord's common law right of in- 
cloſing without any ſuch application, provided he leave a common 
ſufficient for the tenants. Id. 392.* | 
And by the /f. V. 2. 13 Ed. 1. 46. the . of Merton, which 
extends to the lord and his tenants, ſhall hold between the lord 
and others who have common. . 

And therefore, the lord may improve his waſtes againſt thoſe 
who have common appendant, or appurtenant for cattle levant and 
couchant upon their tenements. = | 

So if the lord has common in the lands of the tenant, the tenant 


may improve. 2 Inft. 474. 
So if the lord aliens the ſoil, where the common was taken, the 
alienee may improve. 2 Inſt. 87. LON | 
The lord may improve telies quoties, if there be ſufficient com- 
mon leſt for his tenants. bid. 
And if it be ſufficient at the time of the improvement, though 
afterwards appears to be inſufficient, the improvement ſtands. 
id. 5 
If the lord makes a feoffment of part of the waſte, 
2 ſeoffee may incloſe; for the feoffment is an improvement. 
id. | | 
By the ,. . 2. 46. None ſhall be aggrieved by an aſſiſe of 
common of paſture, by reaſon of windmill, berkery, (v:z. ſheep or 
tan-houſe,) — Vet neceſſary augmentation of his court-yard 
or curtilage. 2 IA. 476. | 
And for theſe improvements the lord, Ic. ſhall not be aggriev- 
ed; though ſufficient common be not left. 2 Inſt. 476. Dus. 


1 Lev. 62. 
And theſe inſtances are only for example; for the ſtatute ex- 


tends by equity, where the lord builds an habitation for his beaſt- 
keeper, 2 Inſt. 476. ; 
| | | Where 
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Where he builds a new houſe for his own habitation, and ene 
Jarges the curtilage. Semb. 1 Lev. 62. 1 Sid. 79. 


But he ought to ſay, that it was for his habitation, and that it 


was neceſſary. R. 1 Ley. 62. 1 Sid. 79. 


If the lord improves and incloſes, and the fences are thrown - 


un by perſons unknown, by the f. V. 2. 46. the towns adja- 
— if — do not indict the miſdoers, ſhall be diftrained to 
repair the ſame fences. 2 Inſt. 470. 

If they be thrown down by night or 
not known. Lut, 15 | 


Ce 


by day, if the perſons be 


And this if the 79 are not indicted within a year and a 


day. 2 Inſt. 476. Lut. 158. 1 Rol. 365. Di. that a diftrin- 
gas lies if the miſdoers are not indicted within a convenient time, 
tho' the year be not paſſed. Cro. Car. 449. 


And therefore a writ ſhall go to the ſheriff to inquire what ma- 


lefactors threw down the fences, and if he returns, that it was by 
perſons unknown, a diſtringas goes againſt the inhabitants of the 
next towns, and to inquire of the damages. Lut. 141. 170, Cro. 
Car. 280. 440. | - 

But a diſtringas does not go for cutting down trees, if the fen- 
ces are not thrown down, R. Ray. 487. : 


The writ need not ſhew a title to improve. R. Cro. 


Car. 280, | 
And it lies for the owner of the waſte. Sho. 106. 
For the grantee of the common. Sho. 106. 
[The proceedings upon a nodtanter muſt be of the crown ſide in 
B. R. Rex v. Sudbury, H. 11 G. Str. 622.) 
No coſts are given on a writ of noctanter. Str. 1069. B. R. 


H. * | 

fy 4 return of the diſtringas, the inhabitants may appear and 
plead to it; for the diſtringas contains a ſcire facias. Lut. 157. 
R. 1 Sid. 107. | 

And therefore, there is no occaſion for a ire facias after the 
diſtringas. Lut. 157. FTE | | 

And the inhabitants may plead, that the perſons were known. 
Lut. 175, 176. R. 1 Lev. 108. | | | 

Thai the damages are exceſſive. Lut. 147, 177. R. 1 Sid. 213. 
1 Mod. 66. | 

Or any matter, which excuſes the throwing down of the fences. 
Lut. 144, 176. Vid. B. R. H. 358. 

That the miſdoers are indicted. Cro. Car. 440. 

And ſome inhabitants may plead one plea, and the inhabitants 
of another vill, another plea. Lut. 176. | FB 

So two of every vill may plead for all. 1 Lew. 108, 

If the vills plead to the damages, there ſhall not be judgment 


for the erection of the incloſures till the plea be determined. 
I Nod . 66. | | 


But if the vills do not plead to the exceſſiveneſs of the damages, 


the» ſhall be bound by them, tho' the jury afterwards find leſs 
damages. R. 1 Sid. 212. 


And 


tho“ they prejudice his common. Bridg. 10. 


COM MO N, 
And if at firſt they do not take proteſtation to the damages, 
they cannot afterwards traverſe. 167d. 
And if they do not come at the return of the 4 Pringas, they 


cannot afterwards plead. Semb. Cro. Car. 280. 
If the vills do not plead, another d/ringas goes to levy the 


damages found. Cro. Car. 280. Fon. 3&6. 


[By ft. 29 G. 2. c. 36. Owners of common, with conſent of 


majority in number and value of commoners ; majority of com. 
moners, with conſent of owners ; any perſons with conſent of both 


may incloſe any part of common for growth of wood. If wood del. 
troyed, offender may be puniſhed according to 1 & 6 G. 1.; if not 
convicted in fix months, the owner ſhall have ſatisfaction from 


the adjoining pariſhes, Sc. as for fences overthrown by frat, 


We tm. 2. Perſon cutting wood on common ſhall incur the ſame 


penalty.) 


[By fat. 31 G. 2. c. 41. The recompence is to be paid 0 
rſons intereſted, in proportion to their intereſt, Tenant 


for life or years determinable on lives, may conſent for i 


their term, but that binds not after determination of they 


eſtate.] 


But the lord cannot improve againſt him, who has common in 
groſs ſans nombre. 2 Inſt. 86. | 

Nor when he has common in groſs, though it be for a certain 
number. 2 Inf. 86. 475. Semb. 1 Rol. 365. 

So the lord cannot improve, where the tenant has common of 
turbary, piſcary, eflovers, &c. 2 Inſt. 87. | 

So the lord cannot, upon pretence of an improvement, dig pit 
for coals, Oc. 1 Sid. 1 

So the lord cannot improve, without leaving ſufficient 


common. 


Tho? he aff igns ſufticient in other lands. 2 Co. 2 5. 

Tho' he alleges a preſcription to improve 3 for that denies the 
right of common. R. Ton. 375. 

If the lord improves, and does not leave ſufficient common, 
the commoner may throw down the whole incloſure; for it and; 
upon his common. 2 If. 88. 

But in an afbie in ſuch caſe, the jury cannot find generally 
for the plaintiff, but ought to albgn, how much Hol be ſufficient. 

i 


(H) What Jntere& the Commoner has, 


HE commorer has no intereſt in the ſoil where he takes hi: 
common; and therefore, he cannot meddle with the foil to 
dig there, &c. Bridg. 10. Vid. 1 Bur. 265, 267.* 
He cannot take wood, hay, or other profit there growing. 
2 Leo. 202. Bridg. 10. 
He cannot cut down buſhes, fern, 2 e. without ſpecial cuſtom; 


| ſ A COM» 


COMMON. 


f A commoner, tho? he has by cuſtom a right to cut fern, may 
not ſcatter the aſhes which a ſtranger has made by cutting and 
burning it. ooFſon v. Newton, T. 13 C. Str. 777.] 
Nor grant his common to the uſe of another. Bridg. 10. 
Nor make a trench to let out water which ſurrounds it. 
1 Rol. 406. J. 17. Semb. 12 H. 8. 2. 15. : | 
Nor ſtop up coney-burrows ; though his cattle fall and periſh 
in them. 1 Rol. 405.1. 25. 2 Bul. 116. | 
[Even if the common 1s ſurcharged, but muſt bring his action. 
Ceoper v. Marſpal, P. 30 G. 2. 1 B. M. 259. Cope v. Mar- 
al, P. zo G. 2. 1 B. M. 268. 2 Wilſ. 51. ] ä 
Nor kill the rabbits. R. 1 Rol. 405. I. 15. 20. 2 Leo. 201. 
1 | | : 8 
Though he alledge a cuſtom, or preſcription to do it. Semb. 
Bridg. 10. | 
He cannot enter upon the ſoil, when he does not put his cattle 
there. 1 Rel. 406. J. F. | : 
Nor agiſt the cattle of a ſtranger there. 2 Leo. 202. | 
He cannot mantain treſpaſs for damage to the ſoil, or graſs ; for 
he has no intereſt, but to take the paſture by the moaths of his 
Wattle. 12 H. 8. 2. 8 Rol. 552.1. 7. 
Nor an action upon the caſe againſt a ſtranger, if his rabbits go 
upon the common; for he may kill them. R. Cro. Car. 387. 
Na, 105. 1 %%% EO 
But a commoner may juſtify his entry, to put his cattle. upon 
the common. 5 | | 
Or to ſee whether the graſs be good, for the depaſturing of his 
cattle. 1 Rol. 406. J. ro. bs 
So he may reform an abuſe to the ſoil ; as he may dig down 
mole-hills. 1 Brownl. 228. 12 H. 8. 2 | | 
Fill up with earth holes dug there. 1 Brownl. 228. 
Let out water from a pond made there by the lord. 
Ibid. „ | | | 
Make a cauſway for cattle to come there. Per Pollard, 
1030-5: j ö 
So he may throw down incloſures, which prevent his 
oming to his common. Semb. 2 Inſt. 88. Bridg. 10. Vid. 
Bur. 265, 267. DR Lo 
Put in his cattle, though the owner has ſowed the land. 
Leo. 202. | | | | 
Throw down the incloſure of the common, though he do not 
ud his cattle there at the ſame time. X. Litt. 38. | 
So he may throw down fences, which are erected upon his 
common. K. 2 Mod. 65. 8 | 
do he may diſtrain the cattle of a ſtranger there damage feaſant. 
Rel. 405. J. 42. Adm. Tel. 129. 2 Leo. 202. es 
Or drive them out with a litile dog; without being compelled 
o diſtrain. N. 4 Co. 38. 6. | 
_ So if the lord, by cuſtom, be reſtrained to a ſmall number of 
attle, and he puts more there; they may be diſtrained by him 
who bas common, Per 3 J. Tel. 129. 5 
80 


COM M O N. 
So if che lord puts in his cattle before the time for coth= 
mon, when by the cuſtom it ſhould be freſhy R. 1 Rel. 405. 


JI 
L Wherever there is colour of right for putting in cattle, com- 
moner cannot diſtrain, where no colour he may, ſo he may diſ- 
train a ſtranger's cattle, but not thoſe of a commoner, though 
he exceeds his number. Where writ of admeaſurement 
lies he cannot diſtrain. Whether he may diſtrain cattle ſur- 
_ Charged where the right of common is for a number certain 
Q. Hall v. Harding, P. 9 G. 3. 4 B. M. 2426.] *1 BI. 
Rep. 673.“ | 5 
80 —— ſhall have an action upon the caſe againſt him 
who prejudices his common, an aſſiſe, or a guod permittat. 
Briag. 10. Vide poſt, (I.) | „ 
Thoꝰ the prejudice to the common be by digging clay, and lay- 
ing and carrying it acroſs the common; tho? he has no intereſt in 
the clay or ſoil. R. Godb. 344. 2 Rol. 308, 344. | 
Though the defendant himſelf has common there. K. 
Godb. 344. 1B | 
But if a commoner avowsa diſtreſs for 4amage-feaſant, he ought 
to alledge, quod communiam tam amplo modo habere non poteſt. R. 
Lev. 104. : 5 
Vide paſt, (I.) 


(I) hat Remedy the Commoner hail have, 
An Aſſiſe, Oc. 4 


F the commoner has an inheritance, or eſtate for life, in his 
common, and is diſſeiſed, he ſhall have an aſſiſe. F. N. B. 180. 
L. Vide Aſie, (B. 2.) . 

Tho? the lord himſelf diſſeiſes him; as if he ſurcharges the com- 
mon, or approves, and does not leave ſufficient for the commoner, 
F. . . . Sor 7 

So if the commoner be diſſeiſed, he may have a guod permit- 
tat in the county, or C. B. F. N. B. 123. F. Vide quod per- 
m:ttdt. | | 

Or, if his anceſtor was diſſeiſed; but not in other degrees. F. 
urn 3 5 

So if tenant in antient demeſue be deforced of his com- 
2 he may have a writ of right cloſe for it. F. NV. B. 
11 K. 

If a commoner ſurcharges the common, another commoner 
may have a writ of admeaſurement of paſture whereby the num- 
her of the cattle with which the defendant, the plaintiff, and other 
commoners, who are not parties, may common, ſhall be aſcer- 
tained. F. NM. B. 125. B. 126. H. | £7 

And this writ is vi/contiel, and not returnable ; upon which the 
plaintiff ſhall make plaint in the county court, as in replewin; and 
the ſheriff by precept ſhall warn the defendant ; and if he _ 

| nothing, 


COMM ON. 


3 ſhall go an alias and pluries, and if nothing be 


F. NM. B. 125. F. | 
Or it — be removed by pone into C. B. where the plain- 


i ; 8 5 | 
By the 7. V. 2. 7. After removal into C. B. a diftringas 2 
to make proclamation at two county courts, and upon default, 
judgment. F. N. B. 125. G. 126. C. 2 Inſt. 368. 
aſterwards ſurcharges, a writ of de ſecunda ſuperoneratione lies; 
upon which he ſhall render damages, and forfeit the cattle ſur- 
charged to the king. 2 Inſt. 370. F. N. B. 126. & 
But the writ of admeaſurement of paſture does not lie by the 
lord; nor by tenant againſt the lord 3 nor for common anus nom- 
a. #. XN. B. 126 | Ps 
So if a commoner be diſturbed, whereby he cannot uſe his com- 
mon, or cannot uſe it in tam amplo modo, he may have an action 


Diſturbance, (A. 1.) | 

So if the lord, or a commoner, ſurcharges the common, where- 
by the plaintiff has not ſufficient common, an action on the caſe 
lies. Lut. 107. Atkinſon v. Teaſdale, P. 12G. 3. 3 Will. 278. 
*2 Bl, Rep. 817.* 


of his own at the time of the ſurcharge, but only that he coz/d not 
have enjoyed his common ſo beneficially as he ought. 2 Bl. 
Rep. 1233.* | | | 
So if the lord or another drives his cattle out of the common. 
Lut. 103. = 
[f a man claims common, where he. has no right, the 
3 ſeiſed in fee ſhall have a quo jure. Vide Quo 
ure. 
[If plaintiff claiming right to cut ruſhes on a common cuts ſome 
which defendant takes away, trover lies. Rackham v. Feſup. M. 
13G. 3. 3 Wilſ. 332] | | | 
[ Againſt a ſtranger for cutting and taking away ruſhes. Treſ- 
pals and trover in one declaration. Beau v. Bloom, M. 14 C. z. 
3 Will. 39%. | ; 
[ Againſt a ſtranger for cutting and taking away ruſhes. Treſ- 
pals and trover in one declaration. Beau v. Bloom, M. 14 C. z. 
3 Wilſ. 456. *2 BI. Rep. 926. 
Vide ante, (H.) 
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( What Bemedy the Lord ſhall have. 
O, if the lord has prejudice in his ſoil, where the com- 


and. ws 


[Io 


| othing, or confeſſes it, he ſhall make admeaſurement. F. V. 4 
done upon it, nor cauſe ſhewn, an attachment againſt the ſheriff. _ 


tiff ſhall- count, and have admeaſurement. F. N. B. 125. 


By W. 2. 8. If the defendant in admeaſurement of paſture, 


upon the caſe, 9 Co. 112. b. Vide Action upon the Caſe for a 


* And the plaintiff needs not ſhew that he turned on any cattle. 


mon is, he ſhall have remedy by action, as in his other 


COM M O N. 


© [In treſpaſs by the lord againſt a commoner, for deſtroying his 
peat and filling up the holes, if defendant juſtifies under common 
appendant to his houſe, that plaintiff had dug ho'es, and laid up 
heaps, whereby he could not enjoy tam amplo, Fc. therefore Gu 
tifies removing heaps, and filling holes, doing as little damage as 
poſſible ; and plaintiff replies de injuria ſua propria abſgue bali, e. | 
| Sufficiency of common left cannot be given in evidence. D' Ayrel- 
les v. Howard, P. 3 G. 3. 3 B. M. 1385. ] | 
If the cattle of a ſtranger are in the common, he may drive 
them out, or impound them. 3 Lev. 41. 
Or maintain treſpaſs. : | 
So if the lord ſees the cattle of a ſtranger, he may drive the 
cattle of a commoner with them to pound upon the waſte, in or- 
der to ſever them, without a cuſtom for doing it. R. 
3 Lev. 41. e | 
So. by cuſtom he may drive the cattle of a commoner, to ſee 
whether the cattle of a ſtranger be there, or whether the common 
be ſurcharged ; but not without a cuſtom alledged. 3 Lev. 41, 
2 Lev. 87. | SL . | 
And if the common be ſurcharged, he may detain the cattle 
driven, till ſatisfaction for the treſpaſs; without a preſcription for 
it. R. 2 Lev. 87. | 
If the tenant himſelf ſurcharges the common, the lord may diſ- 
train the beaſts; as damage: feaſaut. F. N. B. 125. D. 
So if the tenant puts in cattle not levant and couchant, where he 


has common only for cattle levant and ccuchant. 2 Rol. 706. 
J. 50 


Or the lord ſhall have treſpaſs againſt his tenant. a 
But if the lord ſets up a ſtack of corn, c. upon the common 

he cannot drive away the cattle which have common there; for it Z. 

was his own fault. R. 2 Cre. 2717. | or,. 


(I) How Common ſhall be extinguiſhed, th 


T* a man purchaſes land where his common is to be taken; 
whereby he has as high an eſtate in the land in which, &c. a5 
in the land to which the common is appendant or appurtenant, 
the common ſhall be extinguiſhed. 2 4 Co. 38. a. K. Cre. 
El. 570. Mo. 462, 3. Vide Suſpenſion, (B. &c.). 

So if a copyhold to which common belongs, is deſtroyed, tix 
dommon is gone. Vide Copyhold, (K. 6.) | 

So if he, who has common appurtenant, purchaſes parcel of the 
land in which, &c. the whole ſhall be extinguiſhed. Co. L. 122- 
a. K. 8 Co. 79. R. 1 And. 159. I 

So if he who has common in groſs, &c. Co. L. 122. a. 

But if a man, who has common appendant, purchaſes part of 
the land in which, Cc. it ſhall be apportioned; for it is of com- 
mon right. Co. L. 122. a. K. 4 Co. 38. a, R. Mo, 463, 644 


3 Co. 75. 2. And 


COMMON. 


F And he ought to preſcribe for the whole till ſuch a day when 
on he purchaſed, Fe. 4 Co. 38. 5 „ 
u So if a man, who has common appurtenant, ſells parcel af the 
4 land to which, Cc. it ſhall be apportioned. Co. L. 122. a. R. 
as 8 Co. 79. „„ = 
8 And the alienee may preſcribe as for common appurtenant to 
ol - his parcel. 8 Co. 79. 7 > 
| Or, if common be for a certain number, the owner may ſell all 
206 his common with parcel of his land to which, Qc. and the whole 
ſhall be appurtenant to that parcel. R. 1 Kol. 402. J. 25. Cro. 
| Car. 432. | 215 
the Yet if a commoner purchaſes the improved part of the waſte, 
_ his common ſhall not be extinguiſhed ; for by the approvement it 
R. was wholly ſevered from the manor. 2 Inſt. 87. 
_ ) How ſuſpended, 
8 FE 80, if a commoner who has common ap urtenant, takes a 
als k leaſe of part of the land in which, c. for life or years; all 
* ais common ſhall be ſuſpended during the term. R. 8 Co. 
9. a. FT ms 
A: Vide Suſpenſion: = | | ; 
che N) Athen it is not deſtroyed, 
706. ES | | 
F all the inhabitants of a vill have common in ſuch a place, 
and the antient meſſuage of any of them falls, and a new one 
-_ 3 _ upon the ſame foundation, the common remains. K. 
Or! ; eo. | 


. | 2 
1 if he builds a new houſe in the ſame place. 2 Leo. 45. 
040. 97 . 5 Tg, 

But if the inhabitants of a vill claim common, and any one 
ids a new meſſuage there, where there was none before, he 
all not have common ; for it belongs only to the antient inhabi- 


taken; its, R. 2 Lro. 44. 
Tc. as 1 LD 
en 0) Ahen revived by a new Grant, 


F a common be extinguiſhed by unit) f poſſeſſion, i 

8 y of poſſeſſion, if a leaſe 
be made of the land to which, 2 c. with all commons therewith 
d or enjoyed; that amounts to a new grant of the common 


3 TR. 5 vac * p 
. : L 2 3 F . Q * * r I 1 
1 . = 
8 5 


the 
* 3 if there be an averment that it was uſed. R. Cyo. 
; O. 1 1 . | K 
a. | on | 5 
part 0 e more concerning common in Copyhold, (K. 6.) - Chancery, 
f com- (2 P.) —Pltader, (3 K. 24.) 
3. 644 - 


or. III. 1 
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Tenant and Cenancy in Common. 


Vide Abatement, (E. 10.—F. Ga. (3 V. 4. a 
vis. (N. 8.) —Hlates, (K. 8 5H | 


COMMON ANNOYANCE. 
Vide Taffce of Peace, (B. 24, &c.)——Leet, (L. 12; 1 3) 
COMMON BENCH. 


Vide . (0. Is &c. )—Pleader, (C. 4. 11, xc. —3 B. 2.— 
Quod permittat, (P. 2.) 


COMMON COUNCIL. 
ru Franthiſer; (F. 2g. ede, (F.) 


| COMMON LAW, 
Vide Chancery, (C. 1.—D. ꝗ.—X „ k. 4— 


P. 3. ap (B.)—Parliament, (R. 12, 23, 27. 3 
*r (F . 10.—G. 22, Trade, (A. 6, 7. 


COMMON RECOVERY. 


J. ide » K. 1. — f, „ (B. , & a 1 
* 2 * Rwy, 8 1 . * n 


COMMON s. 


2 Parliament, (D. 8. 6 10.—L. 14. c.) — Scotlau, 
$9 


COMPERUIT AD DIEM. 
vis Pleaer, (2 W. 3 . 


5 couro 8 1 TION. 

Vide Diſcuet, (E. & 21.—b. 2.) Plau, (2 G. 60 

CONCEALED LANDS. 
Vide Prevagities, (D. 65.) 


ConDiTioON: "+ 


COncLiuUsioN. 


5.—8. 35. &c 


Vide Abatement, (E. erer 0. 84. x. 28, &c, 
CONCGCOR D. 


vide Accord Fine, (E. 9s &c.) | 


| G O N D1T 1 N 
G. 1.) Condition in Deed, 


A MAN may annex to an eftate z condition, by the per- 
formance or non- performance of which the eſtate. may come 
n—_ — may be enlarged or defeated. Co. L. 201. | 

cis may be by expreſs words. in the deed, or by implica· 
wy law. 


An expreſs condition cannot be without deed; Co: T. 225. 

And therefore, a man cannot plead à condition to defeat an 
eſtate of frechold, without ſhowing the deed. Co. E. 225. Fide 
Pleader, O. 1, Sc.) * 

Otherwiſe, where a condition is annexed to a chattel per- 
* real; as a term for years, ward, &c. 1 Kol. 413. 

20, 2 

So « condition to a freehold may be referred to a matter not in 
writing, and may be ſupplied by averment: 

As if a corrody be granted for life, /ec. quod per. A. prius Altar. 
Feit ; it may be averred, that the corrody of A. was upon condi- 1 
tion to attend the maſter, Ws, 1 Rol. 413. 4. go. 

If an annuity be granted pro confilio generally, it may be aver- of 
red, that the grantee was learned in the law, and'the annuity was | | 
for his counſel in- the law. 1 Rel. 413.4. 52. 

So a condition precedent, upon which an eſtate ſhall be create 
oh may be without deed, Co. L. 216: a, 


(4. 2.) By what Words it ſhall be created, | 
rer words of themſelves make an eſtate upon condition. (A. 2.) 


28. In the 
» hs, conditione. Lit. S. 28. 10 Co. 42. &. 2 of 3 


And the 1 a condition, tho? joined with other Lade poſt 
wor ma as, provided always, and it is 2 Co. L. 203. (A. 2455 


2 0. 71, 6. 1 Rel, 410. 1 zo. 
| G 2 Provided, 


84 


tion. K. Dy. 65, 6. Cs. L. 204. 4. Or ſays, and 1 


9 | ; | 
% 


CONDITION. 


Provided, and it is agreed, c. 2 Co. 71. 3. R. G 


Car. 128. : | 3 oy 
And tnerefore, if the word proviſo, be the ſpeaking of the 


grantor, feoifor, donor, Sc. and obliges the gramee, Wc. to any 


act, it makes a condition, in whatever part of ne deed it ſtands; 
and to” there be c.,venants before, or afte:, it is not material. R. 


By all the Judges, 2 Co. 70, 71, Cc. Cromwell. R. Dy. 311.6, 


„F | 2 
indifferent, whether it be the word of the leſ- * 


So tho” it ſtands 1 t! | 
ſor or the leilee ; as, provided, and it is agreed between the ſaid 


5 pe r/ies ; for it thall be referred to the leiſor. 1 Kol. 407. l. 50. 


das, Uy. 152. Acc. Dy. 6. 6 
And tho' all tae reſidue of t 
graiitee, and woras of covenant, as provided, and tne grantee cove- 
nants, c. R. 2 Co. 71. 6. R. Mo. 707. R. fon. 169. 
So words of lunitation, if they cannot be taken as a hmita- 
tion, ſhall be taken for a condition. Eg. Abr 10g. bs he 
Otherwile, if tac word proviſo be annexed only to make a qua- 
lifcation, and uot to defeat the eſtate. % 307. 2 Co. 72. a. 
Mo 707. | | Eg | 
oro; if leſſee commit waſte, the leaſe ſhall determine; is 
a- conaition, not a covenant. Berchall v. Smethurſt, T. 1722. 


Bunb. 114.12 | . 


So the words ita gued, make a condition of themſelves. Lit. 


S. 329. 


But not without a concluſion, tnat it ſhall be lawfi 


ſor to re-enter. Lit. 8. 331. Pol. 75. 5 
So other words make a condition, if tiere be added a conclu- 


fon witn a clauie of re-entry ; As, J. Co. L. 204. a. 


Or though tne concluſion does not give a re- entry, but ſays on- 
ly, Hat if the frolſes, Oc. doth, or doth na, fuch an att, the eftate 


ſtzali ceaſe, or hall be woid, R. 1 Rol 408. J. 15. 


Or, that the jesfjment jhall be void. R. 1 Rol. 408. 


4. 0. 286. 


Or, tat the deed of feoffment and livery ſhall be woid ; for that is 
of ine {ame effect as if he had ſaid the reoffment. Dub. 2 Rol. 


408. J. 30. 


So if after the feoffment, the feoffee by another deed grants 
that if he doih not. ſuch an act, the firſt deed fhall be void. 1 Rol. 408. 
y 


J. 38. 1 25 8 
So if the concluſion be, that the feoffor ſhall take back his eftates 


x Kl. 408. J. 50. | | | 
So ef iatentiene, with a clauſe of re-entry, makes a condition. 
Semb. 1 Rel. 407.1. 37. Dy. 138. 6. | 
So to avoid a leaſe for years, which is but a chattel, there is no 


| need of ſuch preciſe words as to avoid an eſtate of freehold. Co. 


L. 204. a. 3 : 
And therefore, if the leſſor ſays, guod non licebit for the lefſee to 


fell, grant, &c. ſub pænd forigfacturæ, that makes a condi- 
be 


2 


ne words be the ſpeaking of the 


And quod // contingat Lit. 8. 330. | ME RE 
al to the leſ- 


ON ro --M 


Ice ſpall dwell on the premiſſes on pain, Sc. Co. L. 204. 4. 
„590 ; 5 5 * 
80 f the leſſee covenants that he will, c. ſub pend foris- 
fatture. 1 Rol. 408. D.—Semb. Cro. El. 202. R. 2 Cro. 398. 
x Leo. 246. . 3 . | 
® So in grants executory, the cauſe, cr conſideration . of the 
grant makes a condition. Co. L. 204. 4. 10 Co. 42. 4. 1 Sand. 320. 
2 Sand. 352. 7 9 1 I, 
As, it a man grants an annuity pro acrd terre; or pro deciris, 
which are evicted, the annuity ceaſes. Co. L. 204 4. 
Or, pro confilio, or quod præſtaret conſilium, if the grantee refules | 
his counſel. Co. L. 204. a | | | 
\ Otherwiſe, if a man grants an eſtate of inheritance, or 
freehoid, pro con/ilio, or pra acrd terre, the annuity does 
not ceaſe if the counſel be refuſed, or the land evicted. Cp. 
TL. %, @; 4595 7 e 
Yet a feoffment by a woman cauſã matrimonii prelpcuti deter- 
mines upon the marriage, or if the feoffee refuſes the marriage. 
Co. L. 204. a. | 5 e . 
Otherwiſe, if the feoffment be by the man to the woman; for 
the woman ſhall be favoured in reſpect of the modeſty of her ſex, 
mw does not permit her to take counſel in ſuch a caſe. Ce. 
204. a. | | . 
. 8 has falſe Latin, yet if the ſenſe may be known, it 
is good. 1 Rol. 413. J. zo. | 2 


So in the king's grant, words makes a condition, which do not (A. 3.) 
* a condition in the deeds of a common perſon. Co. 1 — 
+ 204. a. N 1 | 
—. 1 effe tum, or, ed intentione. Ibid. has 
So, ad faciendum, or faciendo, Ibid, 
Ad 222 Sc. Ibid. | 
Ad folvendum. 10 Co. 42. 4. 2 
But if at the end of a charter, by which a grant is made of an 
advowſon, there be a clauſe, quod conceſſimus that the grantee may 
amortiſi to a chantry to ſing for the ſouls of our progenitors ;ythis does 
not amount to a condition, but to a licenſe. R. 43 Ed. 3. 33, 34. 
Fitz. Condition 7. 1 Rol. 407. J. 30, | as Fr 


- 


So words in a will make a condition, which will not make it 
in a deed: As if a man deviſes land to another, ad faciendum, or „ 
7 intentione that he da ſuch a thing ; this makes a condition. Co. In a ol 

204. a. | | | 

Vide Deviſe, (N..g, 10, 11.) bn Fee: 

So if he deviſes to another ad faciendum, or ad propoſitum, that he 
do, Oe. Co. L. 204.64. | | 

** he deviſes 70% fell. 1 Rol. 401. J. 45. Co. . 

256. 6. * f 
Or ad folvendum, or paying. Co. L. 236. 5. 1. Leo. 174. R. 
Gro, El. 146. Mo. 853. 8 5 5 ; 


* 
— 
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56  £ONDITION. 
So a deviſe to 4. provided, and my will is, that he keep it in n. 
fair, makes a condition. R. 1 Leo. 174. | | 
So there ſhall be a condition in a will, though there be no 
words that the eftate ſhall ceaſe; as a deviſe to a wife, provided 
_ ſhe — have the rent only if ſhe departs out of London. Per Cur, 
ro. El. | 4 
But if the words be inſenſible, and the intent uncertain, they 
ſhall not be conſtrued as a condition. | th 
A deviſe to 4. and his heirs, upon truſt that be ſhall do, Ic. is a 
eruſt, but does not make a condition. R. Mo. 594. 

(A. 5.) So in obligations there need not be ſuch preciſe words; for, if 
In Obliga- the words be, The condition is, that if A. do not grant, We. the oblie 
22 blige. Ker 4 ava that he will grant; it is a good condition. R. 1 Ro. 

ion. 09. . 10. ; ; 8 * 6 
(B. 1. E.) : So if the words be, Now it is agreed that if A. pay, the bend ſhall 
| & vid. R. 1 Rol. 409. J. 15. Ef Tas 4 


(A. 6.) What Words do not make a Condition. 


Baut in grants of a common perſon, ad faciendum, ad ęfectum, ad 
88 or 1 intentione, do not make a condition. Co. L. 204. 
Dy. 2108-8. | | : 
ho wore of covenant or grant of a leſſee do not make a condi, 
tion. Per 2 J. Dy. 6.4. | | 
So words in reſtraint of a grant donot make a condition ; as if 
the leſſor grants fre-bote, provided that he do not take it of the great 
trees; it will be waſte, but no cauſe of re-entry, if he does take 
it of the great trees. R. 3 Leo. 16. 
3 words A not 2 a gy reg As a leaſe for 
orty years, upon condition if ſe lives ſo long, and here 
ſole, without — does 2 make 45 2 7 
3 is uncertain. R. 1 Rel, 411. J. 23. Poph. gg. Cre, 
414. | | 
Nor words to a foreign intent; as if a feoffment be to A. & j 
contin gay that he dies in the life of the faoffor, that he pay an annuity to 
B. Per Pol. 75. | | | 
Or repugnant, or uncertain. Pol. 76. 


(A. 7.) To what Eftate it may be annexed; 


A condition may be annexed to an eſtate of inheritance, free 
hold or for 2 Os | | 
So it may be annexed to a grant of tithes by the clergy. 
1 Rol. 412. J. 53. | F | . 
If a feoftment be of two acres, a condition may be, that he ſhall 
re-enter into one. 1 Rol. 412. J. 5. | | 
| = 1 my 6 2 to 5 uſe, and ſhall be executed by /. 
27 H. g. ſo that the donor and his heirs may take advantage of 
the condition. R. Saw. 77. | * * | 
pb | 5 (A. 8.) 


CONDITION. Wo 27 


(A. 8.) In what Conveyance. 


8 A condition may be annexed to a deviſe, as well as to another 
ded eonveyance. 1 Kol. 412. J. 25. 
_ And to a deviſe ſince the f. 32 & 34 H. B. as well as to a de- 
M viſe by the common law. 1 Kol. 412. J. 27. | eh 
* Or to a deviſe of an uſe by the common law. 1 Rol. 412.1. 25. 8 
Dy. 127. | | PD 
0 "So 2 leſſee may ſurrender to the leſſor, upon condition. 
1 Rel. 412. J. 20. | | | 3 
And a ſurrender of a copyhold may be upon condition. 
if 1 Rel. 412. J. 1 „ 5 13 
is So a releaſe of an eſtate may be upon condition, 
LY And a confirmation. 1 Rel. 412. J. 22. 


And a releaſe of a fight. Co. L. 274. b. 1 Rd. 412. 
E | 8 | = 
So a contraſt may be upon condition. 1 Rel. 415, 


J. 4. 
And a charter of pardon. Co. L. 274. 6. 

And a grant of denization. Jbid. CRT 
So a releaſe of a perſonal thing may be upon à condition 
precedent, but not upon a condition ſubſequent ; for a perſo- 
I” action once ſuſpended ſhall be extinguiſhed. R. 1 Rol. 412. 
. 30, 35. | ; 3 208 
So 1 . Co. L. 274. B. 2 Co. 68. 4. R. 9 Co. 85.6, 
I Rel. 412. J. 45. | 5 
= Soa manumiſſion of a villein. Co. L. 274. 6. A 


But a condition cannot be releaſed upon condition ; for the 
condition annexed to the releaſe ſhall be void, and the releaſe ſhall 


for be good. Co. L. 274. 6. 
- (A. 9.) How it ſhall be annexed. 


The condition may be contained in the ſame deed. 5 
5 Or indorſed upon the obligation or deed. 1 Rol. 413. 
1 | 5 | 
Or may be contained in another deed executed upon the ſame 
ay. 1 Rel. 414. J. 20. I | | | 
o a condition to defeat an eſtate may be annexed to the re- 
n of the rent, explaining the manner of payment. K. 
0.52. 3 | i 
But if a difſeiſce releaſe his right, and the diſſeiſor by 
his deed at a ſubſequent day, grant, that the releaſe ſhall be 
yu ſuch a condition, the condition is void. 1 Kol. 414. 
bee: 2 | 


(A. 10.) Who ſhall be bound by a Condition, 
| Fade poſt, | 


If an expreſs condition be annexed to an eſtate made to a feme (F.) 
covert, ſhe ſhall be bound by it. Ry/. 421. J. 32, OP 


88 CONDITION. 


Or, to an eſtate made to an infant. 1 Rel. 421. J. 46. 


Or, to an eſtate noe to any one of full age, who dies; his 
heir within age ſhall. be bound by the condition. R. 1 Rol. 421. 0 
7. : . ty LE. 2 . BED Roe, C 
& a condition in law, annexed to an office which requirez 5 
kill or confidence, binds an infant and eme covert. Co. I. J. 
2 . b 1 f f 
: 335 if an infant or feme covert does waſte, it ſhall be a for- P 
feiture. /bid. | | 
But if an infant or feme covert aliens in mortmain, it is not an q 
abſolute forfeiture. 16:9. ES | | | 
ce 
. of 
(B) Condition Pꝛecedent. li 
r 
; (B. 1.) What ſhall be. - 
a ie: =o J 
| A Condition is precedent, or ſubſequent. 5 
[There are no technical words to diſtinguiſh condition; mc 
. precedent and ſubſequent ; but the ſame words may indifferently 
make either, according to the intent of the perſon who creates it. fer 
2E * v. Comyns, I. 9 G. 2. C. T. T.164.] ide 1 Tern tra 
55 Rep. 645.“ 95 ND eti, 
| A condition precedent is ſuch as ought to be performed before ke 
the eſtate veſts, or the grant or gift takes effect. y 
As, if a man leaſes land for years, upon condition, that the ) 
lefſee, if he pays ſuch a ſum within two years, ſhall have the fee. for 
b. TL. 216. a. | - ER. aſſi 
If a man binds himſelf, if he recovers tauenty acres, to give a = ( 
miety 10 B. if he recovers only ten acres, he is not bound to give pay 
any part. 1 Rol. 433. J. 21. IT cur 
If a man grants a ſum for the doing of ſuch an act, or, to not 
ſuch an one if he does it: this is a — ok precedent, for the mul 
duty commences by the performance. 1 Rol. 414. J. 25 ad 35. tran 
So if he acknowledges that he owes ſo much, and then bipds 684 
himſelf in a penalty for the payment. R. 1 Rol. 414. J. 35. b, 
If a ſubmiſſion to an award be ita quod fiat, Ic. this is a con- fend 
dition precedent. 1 Rel. 416. J. 3. ide 2 Ld. Raym. 766." fend 
If a deviſe be of the reſidue, after debts and legacies paid; it i tend 
a condition precedent that thoſe be firſt paid. R. 1 Rol. 415. 1 
. | 4 and 
Or of land, that it ſhall be fold, if the perſonal eftate be not ſuſi· and 
czent for the payment of debts... R. Ton. . and 
If a ſettlement be in truſt, that if A. marries B. after the age of land 
5 and they have iſſue male, the eſtate ſhall be to A. and the 
Fer their lives ; it ſhall be a condition precedent, that there be huſt 
the marriage and iſſue male, before the eſtate veſts. R. Ca. Prec 
Parl. 84. | mal! 
| 5 So, a condition to make an apprentice free at the end of ſe- e 
1 ven years, if it ſhall be defirous, is a condition precedent.“ wi 
| . . . ; ut 


80, 


. - 


CONDITION. : 


So, if a condition be annexed to a thing, which cannot be 
done but on a condition precedent, it ſhall be conſtrued to be a 
condition precedent : as, if a man releaſes an obligation to A. 
provided that B. pays him :ol. at a future day. R. 1 Rol. 415. 
J. 15. 9 | | 5 
| 80 in all perſonal contracts, the word pro, makes a condition 
precedent : as, if I contract to ſell a horſe for 1ol. Hob. 41. 

The word fro will be either a condition precedent or ſubſe. 
quent, as will beſt anſwer the intent of the parties. 1 Str. 571.“ 

Where there is no mutual remedy, it ſhall be a condition pre- 
cedent, as where the defendant, by deed-poll promiſed to accept 
of the plaintiff 5ool. ſtock, ſo ſoon as the receipts ſhould be de- 
livered out by the company, and would pay for the ſame g5of. 
on a particular day; the defendant being the only party coves 
nanting, and conſequently, there being no remedy to compel the 
plaintiff to deliver the receipts ; plaintiff muſt ſhew either a de- 
livery or tender and refuſal before he can bring his action for the 
money. Str. 569.“ | 

As where plaintiff covenanted to transfer ſtock, and the de- 
fendant to accept and pay for it, the plaintiff need not ſhew a 
transfer or tender. Str. 535. Vide 1 Ld. Raym. 665. Vide 
etiam Doug. 689, 691.“ „ 1 > 

Otherwiſe, generally where there are mutual covenants. X. 
1 Sand. 320. R. 2. Sand. 156. 2 | 

Yet if A. covenants to aſſure land, and B. covenants for the per- 
formance of it to pay ; he is not bound to pay till the land be 
aſſured. 2 Sand, 156. ; | 7 
Ion a contract to transfer ſtock on payment of money, the 
payment of the money is not a condition precedent, but a con- 
current act; if the transferror does not attend, the plaintiff need 
not ſhew he had the money ready; if he attends, the plaintiff 
muſt lay down the money, tho' not ſo as to part with it till 
transfer. Merrit v. Rane, T. 7 G. Str. 458.] ide Doug. 
684, 659. | | 

Inu conſideration, that the plaintiff, at the requeſt of the de- 
fendant would execute to the defendant a general releaſe, the de- 
fendant promiſed to pay: this is a condition precedent, to give or 
tender a releaſe executed. 2 Bur. oo. 

If a deviſe be made of land to truſtees to pay 201. of the rents 
and profits to the teitator's daughter, and the reſt to her huſband, 
and the whole rents and profits to the huſband after teſtator's death, 
and in caſe the daughter ſhould ſurvive the huſband, then the 
land to the uſe of the daughter for life, and after her death to 
the uſe of her ſon in tail, then to the heirs of the body of the 
huſband : the daughter's ſurviving her huſband is a condition 
precedent to the limitations over, and if ſhe die before him, they 
thall not take effect. Deug. 75.* DE | 

But, if the deviſe be to the teſtator's ſon for liſe, remain- 
ders in tail to his firſt and other ſons, tc. by any future wife; 
but if he ſhould marry any perſon related to his preſent wife, in 
ſuch caſe, to go over to the teſlalor's brother. The event oy the 

| | on's 


CONDITION. 


fon's marrying a ſecond wife related to the firſt is not a condi. 
tion precedent ; and on his death without marrying again, the 
eftate veſts in the children of the teſtator's brother, and does not 
deſcend to teſtator's heir at law. Id. 63,* 1 
2» 0One having an eſtate for life, remainder to H. in tail, de. 
viſed that eſtatè together with his own eſtate to truſtees, to the 
uſe of H. for life, but provided that his own eſtate ſhould not 
be conveyed, unleſs H. within 6 months ſhould ſuffer a recovery 
to bar the remainders in a will by which teſtator had the eſtate 
for life, and in default to other uſes. . H. did acts of ownerſhip, 
but never ſuffered a recovery. The teſtator's own eſtate never 
veſted in H. becauſe the ſuffering of the recovery was a condis 
tion precedent. 2 Brown 67. Vide Ambler 533.“ 
Jide Chancery, (2 Q_8.)—Pleader, (C. 51.) 


(B. 2,) Condition to have a Fee when good. 


Land may be conveyed for a leſs eſtate, upon condition that 
if ſach a thing be performed, the grantee ſhall have a fee. Co, 
CT. 216. x | | | 

And ſuch a condition precedent may be annexcd to an eftate. 
tail, which does not merge by the accruing of the fee, as well 
as to an eſtate for life or years. R. 8 Co. 75. a. 76. a. Ld. 
Stafford. | | | | 

And to rents, advowſons, c. which lie in grant, as well as 
to an eſtate in land. R. 8 Co. 75. a, | "A 

But where ſuch condition is annexed, there ought to he a par- 
ticular eſtate granted, as a fonndation upon which the fee ſhall 
accrue : as, an eſtate- tail, for life or for years. 8 Co. 75. 

And the particular eſtate ought to be permanent ; and there- 
fore, to an eſtate at will ſuch condition to have a fee cannot be 
annexed. Per Cote, 8 Co. 75. a. 5 

80, if the particular eſtate granted be for years, but ſubject to 
be deſtroyed upon a contingency, it is not ſufficient : as, if an 
eſtate for years be granted, upon condition, that if he pay in 
illings within a year, the leſſee ſhall have it for life, and if be paj 
twenty ſhillings after the year, be ſhall have the fee; the condition 
to have the fee 15 not good; for if he pays the ten ſhillings, by 
r accruing of the eſtate ſor life, the term for years was merged. 
bid. AP: | 
And the eſtate for life, being only poſſible and contingent, i; 
not ſufficient to ſupport the condition to have a fee, Ibid. 

And as the particular eſtate ought to be permanent, the pri- 
vity of the eſtate ought to continue; for, if the grantee or leſſee 
aſſigns, the eſtate in fee cannot accrue. 8 Ca. 75..6. | 

Or, if the grantee accepts a releaſe for life, or in tail from the 
leflor. 1bid. | | — 

Or, if a particular eſtate be granted to two, and they make 
pan 8 Co. 75. 6. 76. . 

o, if the grantee aſſigns, tho' afterwards he takes back ths 
fame eſtate, 8 Co. 75. 6. 88 ood 
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: Otherwiſe, if one leflee dies; for then the privity does not de- 
ot termine. 8 Co. 75, AD. | 

2h "or, if the lee leaſes for a leſs term. bid. TE 

e· Or, leaſes for the whole term; upon à condition, and enters 
he for the condition broken. %. 5 | 

ot Or, if the leſſor dies, or aliens the reverſion. 724, 


The particular eſtate and the condition to have a fee ought to 
be granted by the ſame deed, otherwiſe the fee will never accrue. _ 
8 Co. 77. 4, | | Bp 

Or, = different deeds executed at the ſame time. Ct. 

But tho? the condition be precedent to the accruing of the fee, 
it does not determine the particular eſtate to which it is annexed ; 
as if a leaſe be made to 4, B. and C. and if . dies living B. 
then to B. and his heirs ; tho? this contingency happens, the 
eſtate of C. is not determined. Pol. 76, 


(B. 3.) At what time an Eſtate ſhall veſt upon a Condition pre- 


nt. | 


If a leaſe be for years, with a condition, that if the leſſee does 
uch a thing, he ſhall have the fee, and livery be made to the 
flee ; he hay the fee immediately, tho', by the words, the per- 
ormance ought to precede the eſtate ; for the livery cannot ex- 
dect in futuro. Co. L. 217. ITY 
But, generally, the eſtate does not veſt till the condition pre- 
edent performed: and therefore, if a perſonal thing be granted 
pon a condition precedent ; the property does not veſt till the 
Nondition performed, | ER 

B80, if a deviſe be that if 4. and B. ſhall marry into the fa- 
Vilies of C. or D. and either of them have a ſon, then the eſtate 
to go to that ſon; if they ſhall not marry, then to E. The 
marry, but not into the favoured families: E. has no claim till 
iter their deaths, for the condition as to him is precedent, and 
ey have their whole lives to perform it in. 1 Brown 85. 
So, if a releaſe be of an obligation, or perſonal action, upon 
condition precedent ; the action, Ic. is not ſuſpended till the 


* ondition performed. R. 1 Rol. 412. J. 35. | 
ped. So, if an advowſon, or other thing which lies in grant, be 


granted for years, with condition to have a fee; the fee does not 
ſt till the condition performed. Co. L. 217. 6. | 
So, if the king grants for years, with condition to have the 
e; forthere no \ Lam is neceſſary. Ibid. i 
So, if a common perſon grants for years, and by a ſubſequent 
feed gives the fee, upon a condition precedent, to the leſſee; for 
hen there is no need of livery. Jbtd. | „ | 
Or, if he grants for life with ſuch a condition, and makes 
very ; * then the livery has effect, and does not expect. Co. 
L. 217.6, 

After the condition performed, the eſtate in fee veſts without 
ther ſolemnity ; otherwiſe it cauld never veſt, 8 Co. 76. 6. 

Tho' it be in the cafe of the king. 1674. 


CONDITION. 
(C) Condition ſubſequent, 
| What ſhall be. 


oþ ſubſequent is ſuch as defeats an eſtate by ſome 
A ſubſequent act. 1 | 
As, a fine be to the uſe of another, or a feoffment, Nc. upon 
condition, that if ſuch an act be afterwards performed, the eſtate 
ſhall be void. | ED EE | 
So in every caſe, where the intent appears, that the eſtate 
ſhall be veſted till the condition be performed, it ſhall be a con- 
dition ſubſequent : as if a fine be to A. in fee if B. does not pq 
fo much before Michaelmas, and if he pays, then to B. in fee; fort 
appears that A. ſhall have the land till B. pays. R. 1 Kol. 41. 


TA ; | 

So a deviſe to A. if he lives till his age of twenty-one years, up 

condition, that if he dies before, it ſhall go to B. and his heirs, ſhall 

be a condition ſubſequent ; for the intent appears, that A. ſhal 
take immediately. R. 3 Lev. 132. : 

A deviſe of a term to A. and that if his wife permits his enj1- 
ment for three years ſhe ſhall have his goods as executrix, but if ſt 
diſturbs him, his ſon ſhall be executor ; the wife may ſue as exect- 
trix within the three years, for the words, that the fon ſhall uin 
diſturbance, ſhew the intent, that the wife ſhall be executrix in 


the mean time. N. Cro. El. 219. | | ; 
) What Conditions are not good. ſ8;; 
(D. 1.) If they are impoſſible. 


1 Te D L 8 * 1 y 
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Tf a condition precedent to a feoffment, Tc. be impoſſible x 
the time, or afterwards becomes impoſſible, the feoffmem 
ſhall be of no effect: for, till performance, the eſtate cannot vel, 
Co. L. 206. 1 Rol. 420. J. 35, | Sb Io 
If a condition ſubſequent to a feoffment be impoſſible at the 
| time of the making, the eſtate to the feoffee is abſolute, and ths 
| condition ſhall be void. Co. L. 206. a. 1 Rol. 4:0. J. zo. 
So, iſ the condition to an obligation, recognizance, c. be in- 
Poſſible at the making, the obligation is ſingle. Co. L. 206. « 
1 Rol. 420.1. 30. R. 3 Lev. 74 ; | | 
So, if a condition to a feoffment, c. be poſſible at the mal. 
ing, and afterwards becomes impoſſible by the act of God, the 
eſtate of the feoffee is abſolute; for, being veſted, it cannot be 
deveſted without the performance of the condition, which wa 
for the benefit of the feoffee. Co. L. 206. a. 219. a. 1 Rd. 
449. J. 50. R. 1 Sal. 170. | 
So, if it becomes impoſſible by the act of the feoffor himſelf. 
Co. L. 206.6. | | 
But if the condition of an obligation, recognizance, Ic. wy 
poſſible at che making, and afterwards becomes impoſlible by " 
| | | a 


2 


5 CONDITION. ä | 95 
act of God, of the law, or of the obligee himſelf, the obligation 
ſhall be ſaved. 75 L. 206. a. 1 Rol. 449. J. 35. 45 1. J. 40, 
0/tz a. £0 | 

if e in the disjunctive, and gives liberty to 
do one thing or another at his election, and the one part becomes : 
impoſlible : as, 2 enfeoff A. or make him his executor, and he dies 
be ore the obligee. R. Mo. 357. Cro. El. 277. Per. 3 J. 
Cro. El. 398 5 Co. 22 a. -Poph. 98. 1 Rel. 450.1. 35. R. 
Jon. 171, 2.181. 2 Mod. 202, 203. Vide poſt, (K. 1, &c.) 

Otierwile, if the disjunctive does not give liberty to do the 
dne thing or the other. 1 Kol. 450. J. 50. 451. J. 5. Semb. 


ſtate 

con- 8 Mod... 332. | : 4 . 

t pay And if a man covenants; or promiſes to do a certain thing at 
fort certain time, and it becomes impoſſible by the act of God, he 


hall not be excuſed. 1 Rol. 450. J. 20. Vide Action upon the 
ofe upon Afſumphit, (G.) | | 


+ If a condition be to do a thing which by no means can be (D. 2.) 
ſhall one, it ſhall be 1aid to be an impoflible condition: as, 70 go from Meer 408 


ondon to Rome in three hours, 1 Rol. 240.1. 10. impoſſible, 
To afſign a commiſſion of bankrujts ; tor the commiſſion cannot | 
e aligned. R. 1 Kol. 419. J. 50. | „„ | | 

But if the condition be improbable, and.out of his power to 

d, yet it ſhall not be ſaid to be impoſſible. | 

As, if the condition be, that a married man ſhall marry ſuch a 

oman ; for it is poſſible that his preſent wife may die before him, 

nd ic other woman. 1 Rel. 419. J. 45. | e 

= 7 -t the pope ſhall be in London within a day. 1 Rol. 420. J. 8. 

_= 7 hat he will indemnify againſt B. upon an obligation by A. to C. 

o' it does not appear that B. is concerned. 1 Rel. 420. J. 20, 

So, tho” it be out of human power: as, that it hail rain to- 

errow ; for it is poſſible. 1 Ro/. 420. J. 5. 31 


F El P * N e — —— 


e & 5 | 

Fmen D. 3.) If a Condition be contrary to Law; in a Feoffment, Gift, 
 vell, fo | he 

it the So, if a condition precedent to a feoffment be illegal, or re- 
ad the ignant, the eſtate can never veſt. „ „ 
; If a condition ſubſequent to a feoffment be to do a thing which 


e im · 
56. 4. 


malum in ſe, the condition ſhall be void, and the eſtate remains | 
ſolute : as, a condition 1% commit murder or rebbery, &c, Co, = 


206. 6. | a ; | | 
mak- So, if a condition upon a feoffment, Wc. be to do a thing con- 
|, the ry to the obligation or rule of law : as, a feoffment upon con- 
ot be jon, that a daughter Sall inherit, and not a ſon. 1 Rol. 418. 

1 Was 42. | : 


Rol. 
mſell. 


EY * 
(D. 4.) Or repugnant. 


So, if it be repugnant to a grant: as, a feoffment, Cc. upon _ (D. 4) 


1 dition, that he jhall not take the profits; the eſtate remains ab- T _ 
de condition is void. Co. Z. 206. 4. 7 H. 6. 43-6. ir 
=_ | A war- 


cepted. Mid. 


effectual is done, the@ftate is gone to another. R. Jon. 59. 
ſhall not alien. Hob. 170. 


convDdition 
A warranty, upon condition, that it be. void. 1 Rel. 416 


l. 20. 5 | 
So a general warranty, upon condition, that he Gall not hay, 
i value: yet he may rebut, and then it is not wholly defeated; 
but he might rebut without the words, (againf all men,) and 
therefore they are defeated. 1 Rod. 419. J. 25. 
- Sa a grant by a biſhop rendring rent to him and his ſucceſſon, 
and if it be not paid ts the chapter in the vacations that it ſhall d. 
void the condition is repugnant, and therefore void. R, 


Mo. 52. | 
s boa leaſe to . upon condition, that he forall net take the profil 
for two years. 2 Leo. 132. | | 
Or, to 4. B. and C. upon condition, that if C. takes the proji 
during the lives of A. and B. his eftate ſhall ceaſe. 1bid, 


So, if a condition upon a feoffment be repugnant to the haturs 
of the eſtate: as, a feoffment, upon condition, that the feof 
Hall not alien; the eſlate is abſolute, and the condition vai. 
Co. L. 206. & 223. 4. : | 

So, if a grant, releaſe, confirmation, or deviſe in fee be made 

ſuch a condition. Co. L. 223. a. | 

So, if a term for years, or chattel real or perſonal be grant 
or aſſigned, upon fach a condition. Co. L. 223. 4. Sal 


7. + 5% Re | 2 
: So, a feoffment or gift in tail, upon condition, that the wi | 
ſhall not be endowed, or the huſband ſhall not take by the curteſj; tis t 
condition is void. 1 Rel. 418. 4.25. Co. L. 224. 4. 
So, a gift in tail, upon a condition, that the donee ſpall not le 6 
a fine, or ſuffer @ recovery, or make à leaſe within the ft. 32 H. | tl 
the condition is void. N. 6 Co. 41. 10 Co. 38. 6.—Cont. 2 u 
the leaſe, Co. L. 123. 6. Acc. as to the fine and recovery, C. ſh 
L. 224. a. Hob. 170. Vida infra. 5 : Ol 
*So, a condition that if tenant in tail ſuffer a recovery tobi K 
the remainders, he ſhall pay 2 ſum of money to the remainder 
man, 1s void as being repugnant to the eſtate. Ambler 379.“ (I 
So, a condition to a gift in tail, that the donee ſhall not be boul 
- by a collateral warranty. 10 Co. 39. | | 
Or, that the donee after poſibileg fall bs puniſhed. for waſt 1 * 
gh 0 


1 
Or, that the dones ſhall not make a grant for his own life. 6 0. 
43. 4. Cont. Co. L. 223. 6. e 
Or, that the donte ſhall not levy a fine within the ff. 4 H.. 
1 - Rol. 418. J. 30. Otherwiſe of a fine. at common law. {ii 
J. 39. Vide ſupra. 

Zo a condition, that the dunce ſpall not gfectually go to alter, G. 
for an attempt, without more, is not 7 ; and if an 1 


So, a leaſe to A. and his aſſignees, upon condition, that # 


Or, that hr ſhall not uſe ſuch a room, or part; for it is not & 


418. J. 35. 


CONDITION 


But a feoffment, upon condition, that the feoffee ſpall not alien 

to ſuch a particular perſon, is not repugnant ; for his alienation i; 
not totally reſtrained. Lit. S. 361. oF. 

Or, that he ſhall not alien in mortmain.. Co. E. a l... 

So a condition to a feoffment before the fi. guia emptares terra» 

rum, is good, that he ſhall not alien without licenſe. Co. L. 223. a. 

Or, by the lord, that be ſball not alien, generally. Semb. Co. L. 


223. a. 8 n 
Aud now, ſince the fiat. ſuch a condition to a feoffment by 


the king is good; for he may reſerve a tenure to himſelf. Co. 


4. + ; E | 
A — upon condition, that he ſhell not alien other land, 
1s good now. IId. | 


0. 6.) 
hat ſhalf 

not be tre- 

pugnant. f 


So a condition to a gift in tail, that he ſpall not alien in fee, or 


pur auter vie, is not repugnant; for ſuch alienation without a 
recovery, will make a diſcontinuance. Lit. S. 362. 1 Kol. 
21 H. 7. 11. 6 G. 41. 6. 1 | 
So if iuch condition be where the gift is to A. in tail, re- 
mainder to him in fee. K. 11 H. 7. 6. 6. ; | ; 
So a feoftment to huſband and wife, upon "conditzon, that they 


Hall not alien, reſtrains an alienation, except by fine. Co. L. 


224. 4. 6 Co. 41. 6. 


A feoffment to an infant, upon ſuch condition, is good to reſtrain 
an alienation during his infancy. 16d. | | 
| So ſuch a condition, in a feoffment to an eccleſiaſtical corpora+ 


tion, is good. Co. L. 224. 4. 


So, if a leaſe to commence at a ſuture day be, upon condition 


to be void, if the leſſee dies before the commencement, or before 


the end of term, it is not repugnant. R. 1 Rol. 418. J. 50. 
* So, a condition in a leaſe for 21 years, that the landlord 


ſhall re-enter, on the tenant's committing any act of bankruptcy, 


on which a commiſſion ſhall iſſue, is not repugnant. 2 Term 
Rep. 133. | | — 1 


(D. 7.) If a Condition be contrary to Law ; in Obligations, Wa, 


If a conditian of an obligation be to do a thing which is _ 


lum in ſe, the condition and alſo the obligation is void: as, if an 


obligation be with condition to Ai another. Co. L. 266. 6. 
o maintain, and uſe ſuch a one as his wife, who is the wife of 
another. R. Mo. 477. 
[Bond from A. to B. reciting they had agreed to live toge- 
ther, 4. to maintain B. and leave. her annuity of 60 J. if he 
quits her, or ſhe out-lives him; if ſhe leaves him, he is not to 
maintain her any longer, or leave the annuity ; the bond is illegal, 
and void ; it is 
The een „86. . E B. M. 1568.} 5 
O, 1 condition be, to enlarge him out of priſan, or /ufter bit 
eſcape, K. Hob. 14. R. Hard. — n | 
So, if the condition becomes impoflible by the act of God, of 
law, or of the obligee, the obligation ſhall be ſaved. R. 
Mo. 855. Vide ants, (D. 3.) 6 k | 
. | So, 


Ir pudicitiæ, but premium praſtitutionis. 


96 


vant in B. for 


CONDITION. 
So, if the condition be to perform covenants which are void by 


ſtatute, or by law. Yide Covenant, (F.) . - 
[But condition to reſign a benefice on requeſt, generally, is 
good; and the court will not ſuffer it to be argued. Peel v. Com. 


Carliol, M. 6 G. Str. 227. Turner v. Hawkins, T. 4. G. 


Fort. 351. ] | "HE 
[So bond with condition that if defendant hire A. as his ſer- 


ſuch time as ſhall gain him ſettlement in B. and 
permit him to gain ſettlement there, or if 4. gaius ſettlement by 


defendant's aſſiſtance any where out of C. c. is. a good bond, 


Whiting v. Punchard, P. 10 G. 3. 3 Will. 50. 


D. 8.) Otherwiſe, if contrary to a Maxim of Law, or repug- 
nant. 1 


But if the condition of an obligation, c. be only to do a thing 
contrary to a maxim of law, or repugnant to the nature of the 
grant or of eſtate, the obligation is good; for, he may do it, if 


he will forfeit his obligation: 


As, if an obligation be, with condition e make a feoffment to 
his, wife ; tho? it cannot be by the rule of law, the obligation is 


. Co. L. 200. . SOM 3 
To do an act, which will be maintenance. r Rel. 417. J. 45. 


So, if an obligation be, that the feaſfee ſhall no! take the pro- 
b > 


Its of his eftate. Co. L. 206. 


Or, that the feoffee ſhall not alles; Lid. 


So, if the condition of an obligation, c. was impoſlible at the 


making, the obligation is ſingle. 2 Leo. 189. 5 Lew. 74. 
Jide ante, (D. 1.) | : 


So, if it be to perform covenants in an indenture, &c. which 


mes void by raſure, &c. I Leo. 282. | 
Yet, if the condition be part of the obligation, and incorpo- 
rated with it, if that becomes impoſſible, the obligation ſhall be 
void; as if the condition of a recognizance by bail be impoſſible. 
1 Sal. 172. | . ; hg 


(E) Condition expounded, 
| When liberally. 
"HE words of a condition ſhall be liberally expounded to 


A ſerve the intent of the parties ; as, if the condition of an 
obligation be, whereas A. will ſurrender a copyhold to B. if they ſo 


| long live, then the obligation ſhall be void; it ſhall be part of the 


condition, that 4. make the ſurrender. R. 1 Rel. 409. J. zo. 
So, a condition, that if A. diſcharge a recognizance, and whereas 
he hath agreed to free the obligee from tao bonds, the condition is, 
that if A. ſave him harmleſs from the ſaid two bonds, then &c. it 
extends to the recogniſance, as well as to the two bonds. N. 


1 Rel. 409. 2 40. 
. If 
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CONDITION. - ml 


If the heir confirms the grant of his father as to a walk in a 
foreſt, Ac. and by the ſame indenture grants another walk, upon 
condition, that he do not cut trees in aliqua parte premifſorum ; if he 
cuts in the part confirmed, it is within the condition. N. 1 Rol. 
1. „ Tory | 
2 If a man promiſes, that he auill not diſcharge A. out of execution 
avithout the conſent of B. and afterwards he releaſes the execution, 
upon which B. recovers againſt him in aſſumpfit; an obligation 
by A. to indemnify him againſt all ſuits which may ariſe upon this re- 
leaſe extends to this aſſump/it. R. 1 Rel. 422. J. 30. 431. J. 45. 

If a condition be, to aſſure lands diſcharged of all prior incum- 
brances, except aleaſe for years upon the antient rent; if he aſſures, 
but before that, and after the condition, he makes a leaſe for 
years upon the antient rent, it is no breach. 1 Rol. 433. J. 30. 

If a condition be, 7 re-enter, if no diſtreſs be found; this ſhall 
be expounded of a reaſonable diftreſs ; and therefore, if a lock't 
cupboard remains there, he may enter. R. 1 Rel. 428. J. 35, 

To p__ all articles in the indenture, does not extend to land - 

excepted out of the leaſe, tho? it be mentioned in the indenture. 
R. 1 Rol. 431.1. 25. * 
If a condition be, that if he dies without iſſue, he by his deed or 
evill ſhall give land to B. it ſhall be underſtood, that he ſhall make 
ſuch ſettlement or diſpoſition in his life-time which ſhall take 
effect, if he dies without iſſue. R. per 3 F. Jon. 180. | 

If a condition be, to re- pay 500 l. of the portion, if his wife dies 
_ within tauo years after the marriage without iſſue ; if ſhe has iſſue, 
he is not bound to repay, tho' the wife and alſo the iſſue die 
within two years. R. 1 Sid. 102. 3 | 
If a condition be, that the leſſee ſhall not affign without the aſſent 
of the lefſor ; he cannot give, grant, or ſell, 2 thoſe are aſſign- 
ments. Mo. 11. 55 
If a condition be, to deliver ſo many ſhoes to A. a common car- 
rier, for the uſe of the obligee; a delivery to the porter of A. is 
ſufficient, for the maſter ſhall be bound by it. R. 2 Mod. zog. 

If a condition be, that there is no incumbrance but an eftate for 
life; an eſtate for the life of B. where his wife by the cuſtom has 
free-bench, is not a breach. 2 Ver. 45. ES 

If a condition be in a leaſe by two leſſors, that he leſce ſhall 
enjoy without diſturbance or incumbrance made by them ; a leaſe by 

one leſſor will be a breach. R. Lat. 161. | 

If a condition be, 2hat the leſſee ſhall enjoy; this ſhall not be ex- 
ended to tortious acts: and therefore, if he be diſturbed with- 
dut title, it is not a breach of the condition. R. 1 Rel. 430. 


| oo Wd dad 
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* & C. 


35. ö | 1 
So, tho? the words are expreſs, that he ſpall enjoy without the 
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cas 

Ws Interruption of any. Semb. cont. 3 Leo. 44. 

*. So in covenant. R. Jon. 197. | LE 
R. If a condition be, to ſave harmleſs concerning the buying of goods 


t /uch a price; it extends to the title of the goods, not to the 
price. K. A]. 95. 
Vor. III. | H | Jt 


0LRʒh. mien 


If a condition be, that he Hall not moleſt A. in his lands or good 
upon any account ; for it ſhall be intended of a tortious mokeſtation, 
R. Cro. El. 705. | Ks. -- 
So a condition ſhall not be conſtrued to extend to things of com. 
mon right. K. 1 Rel. 434. J. 20. . | 
As, if a condition be, that: A. ſhall enjoy ſuch land immediate 
upon his death; and at his death the land was ſown with com, 
and his executor takes the emblements; the condition does not 
extend to it. Y. 4 Leo. 1. 1 
[If a man binds himſelf by bond to leave his children jaini 
200l. and leaves four children, and by will gives the eldeſt ſox 
land worth more than 501. and to the other three go/. a- piece, 
payable at twenty-one ; this is not performance. Taylor v. Bird, 
M. 24 C. 2. 1 Wil}. 280.) 


| 4 

(F) To what it extends, , 

Pa axes, TF a deviſe be to A. in tail, remainder to B. in tail, upon con- th 

(A. 10.) dition, that he, they, or any of them ſhall not diſcontinue, Ct. w 

the condition extends only to the remainder. | 1 Rol. 422. J. ;. | 

F R. 5 Co. 68. : . | , | lit 

A gift to A. in tail, remainder to him in fee, upon condition, | 50 

that he ſhall not alien, extends only to the eſtate · tail; for it is . ce; 

pugnant to the ſee. Co. L. 224. 4. | | 

So a leaſe, upon condition, that the leſte or his aſſigns ſhall ui | the 

alien unleſs to his brother; if the leſſee aſſigns his term to his bro- *4 

ther, he ſhall net be reſtrained by the condition. R. 1 Rel. 422. tim 

I. 10. Via ee, M : tim 
That the leſſee ſhall not ſell, c. without the afſent of the leſſir; 
the executor of the leſſee, after the death of the leffor, may ſel. 

Dy. 65. 3. Ao. 11: | | 

: | 3 | Tf 

(G) Condition perfozmed, . 

DRE, | - there 

(G. 1.) By whom it may be. -" d 

e$ 


For and F a feoffment be upon condition, that the feoffor pay ſo much a 
_—_— I ſuch a day, and before the day he dies, . may pay it; for 
rant lies, he has an intereſt in the land, and the feoffee has the ſame advat- 
Vide Crve- tage if the payment be by the heir, as if it were by the feoffor 
rant, (B. 1, himſelf. Lit. S. 334. "oF 
&c.—C. 1, | EY | 
we) So a fine 70 the uſe of A. in fee, but if B. pays ſo much before Mr 
chaelmas to A. for life, and to B. in fee, B. dies before Mic bal. 
mas ; his heir may pay. Dub. 1 Rol. 420. J. 45. 
If a deviſe be to a wife for life, and after to 4. his ſon in fee, 
with a proviſo, that if B. pays 5ool. 10 A. within three months d. 
ter the death of the wife, B. ſhall have it to him and his heirs; l. 
dies before the wife; his heir may pay. R. Eg. Abr. 10, 
Marks v. Marks, M. 5 C. Str. 129. N 


CONDITION. 
80 an executor or adminiftrator may pay. Lit. S. 337. Cu 
Tit. 209. 4. e 


Or the ordinary, if there be no executor or adminiſtrator. Co. 


L. 209. a. ; 
So, if the heir be within age, his guardian may pay in reſpect 
of his intereſt. Ce. L. 206. 5. | 5 
So every one who has an intereſt in the condition, or in the 
land, may perform the condition; as, if a feoffee, upon condi- 
tion to pay at Michaelmas, enfeoffs another before Michaelmas ; 


the ſecond feoffee may pay. Lit. S. 336. | 
So the feoffee himſelf, after his feottment to the other, may 


pay. Ibid. | 
So a ſervant by the command of the feoffee may pay. 1 Roli 
431. J. 47. . „ 
So, if an heir be an ideot, a ſtranger may pay for him. Co. 
4. 206. 3. p | 


So, if a ſtranger, in any caſe, pay in the name, and without 
the privity of the feoffor or his heir, and the feoffee accept it; it 
will be a good performances Co. L. 207. a. 


So, if two be enfeoffed, upon condition te re-enfeofff bim for 
life, remainder in fee to B. and one re-enfeofts him; it ſhall be 


| good for a moiety, tho” the condition be entire; for, by his ac- 
ceptance, the feoffor diſpenſed with the condition. Dy. 69, 70. 
But if a ſtranger of his own head offers to perform a condition, 


| the feoffor need not accept it. Lit. S. 334. 
| So, if a condition be, that the feoffor pay, without limiting a 


4 " time for payment; the heir, &c. cannot pay, for the feoffor had 
time only during his life. Lit. S. 337. | 


(G. 2.) To whom it ought to be performed. 


If a condition be, 75 pay, on ſuch a day, money to A. his heirs or | 


aſſigns ; it may be paid to any one named in the condition: and 
therelore, the money may be paid to the heir of the feoffee, after 
his dcath ; tho? he has an executor to whom the mo 
R. 5 Co. 96. Vide Chancery, (4 A. 9.) | 

So it may be paid to the heir, after aſſignment by the feoffee. 
R. 5 Co. 96. 1 Rol. 421. J. 5. : 

So, if a condition be, to conwey to A. his heirs and afigns ; and 
A. dies ; the conveyance ſhall be to his heir. Semb. Jon. 181, 

So, if tue feoffee aſſigns all his eſtate, the payment may be to 
the feoffee himſelf, or to his aſſignee; for the words of the con- 
1 give him an election to pay to the one or the other. Co. 

210. a. | | 

And after the death of the feoffee, the payment may be to the 
heir, or aflignee. IIA. ON 

So, if a condition be, 70 pay to A. bis hetrs or executors ; the 
payment may be to the heir or executor, at the election of the 
teoffor. Ce. L. 210. a. | 5 

If n be, to pay ro the feeffor, his heirs or aſſigns ; it may be to 
[the heir, or executor; for = is an aſſignee in law, 2 there 

| 12 


ney belongs. 


cannot 
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cannot be any other aſſignee of a bare condition. Co. L. 210. a, 
0 | Co. . a. = : 
, If 8 be, to keaſe to A. or his aſſigns ; he ought to leaſe 
to thoſe whom A. names; for he cannot have other aſſigns. R. 
„ 3 Ep 
If a condition be, that he pay io the feoßfee, without more, or 
ſach a day, and he dies before the day; the payment ought to be 
only to the executor or adminiſtrator, and cannot be to the heir. 
Lit. S. 339. 
80 r may be to any deputed by the feoffee.. 1 Rol. 
21. J. 30. Ys | | | 
5 If a — be, that he pay to the feoffte, his executors or 
aſſigns; payment to any executor is ſufficient. Per Manu. 
3 Leo. 103. | Is | | 

And it is ſafer to pay to an executor, tho* within age, than to 
an adminiſtrator durante minore ætate. R. 3 Leo. 103. 

But if a condition name any to whom the payment ſhall be, it 
cannot be paid to another: as, a feoffment upon condition, 20a. 
he pay io the feoffee or his beirs; the payment ought to be to the 
heir, and cannot be to the executor. Lit. S. 339. Co. L. 210, 
4. R. 5 Co. 96. 6b. 97. a. „ „ 

So it cannot be paid to an aſſignee; for he is not named. R, 
5 Co. 96. 6. 1 Kol. 421. J. 10. | 

So, if a condition be, zo ay to the feoffee, his heirs or aſſign, 
and the feoftee grants for life or years; the payment cannot be 
to the grantee; for no aſſignee is intended, who has not an aſ- 
ſignment of ail his intereſt, vi. in fee, in tail, or for life with 
remainder in fee. R. 5 Co. 97. & | PE Ty 

So, if the feoffee makes his executor, the payment cannot be 
to him; for an aſſignee in law ſhall not be intended, where there 
may be an aſſignee in fact. R. 5 Co. 97. a. Co. L. 210. 4. 

If a condition be, to pay to ſuch whom the obligee ſhall name by 
his will, and he does not name any; the payment ſhall not be to 
his executor, for there ought to be an expreſs nominee. I. 
1 Kol. 422. J. 25. | 


0 (G. 3.) At what Time. 


{G. 30 If a condition upon a feoffment, obligation, c. be to do 2 

| ger ne ſingle act, or labour, which concerns himſelf only; he ſhall have 
dus ing bis time to do it during his life. Co. I. 208, 9. | 

be. And ſhall not be bound to do it upon requeſt. Co. L. 209. 4 

Tho" there As, if a feoftment, obligation, Ic. be upon condition, that th 

be a re- feaffee, obligee, Sc. go to Rome, Jeruſalem, &c. the feoffee has time 
queſt. to go, during his life. I4 ). 5 

Or, that à ſtranger go to Rome, &c. Ibid. 

So, if a condition be to do an act, without limiting any time; 

he who has benefit by it may do it at what time he pleaſes : , 

if a condition of a feoffment be, that uper payment of ic 

the feoffor may re-enter; he may pay it when he pleaſes. I. 

Com. 16. a. | To F 


a CONDITION. 
If a condition be to do a local thing to the feoffor or obligee 
Umſelf, he has time during life, unleſs he be haſtened by fe- 
queſt; as, if a feoffment or obligation be upon condition, hr 
he re-enfeeff the feoffor or obligee. Co. L. 208. 6. 1 Kol. 438. 
J. i5, 40. Co. L. 219. 4. 220. 4. ä 5555 
So, if it be, that he re-enfeoff the feoffor and a ſtranger. Co. 
L. 219. 6. J 3 | 

or? re-grant to the fealfor in tail, remainder to a ſtranger. Lid. 

So, if a deviſe be to A. upon condition, that foe _— B. time 
ſhall be allowed to A. to marry at any time during her life. Per 
Holt, Skin. 320. | | | | 
So, if a deviſe be upon condition, ht A. marry him before her 


land till her age of 21 years. Jbid. Ph 


But where a condition is to do a tranfitory thing without limit- 
ing any time, it ought to be done immediately, v. in convenient 
time: as an obligation 10 pay money, to deliver charters, Nc. Co. 
L. 208. a. 1 Rot. 436. J. 15 to 35. gs 

An obligation to deliver up an obligation in which A. and B. are 
bound. R. 6 Co. $0..#: 4 

A deviſe upon condition 20 pay debts ; they ought to be paid in 
convenient time. 1 Rol. 437. J. 20. : 

Or, to fell for payment of debis. 1 Rol. 437. J. 25. 


YOT 


(G. 4.) 

hen he 
has time 
during kis 
life. 
Ualeſs 
where 
haſtened by 
requeſt. 


age of 21 years, and B. dies before ſuch age; 4. ſhall have the 


(C. 8.) 
When to be 
performed 
immediate - 


ly. 


8, To find ſecurity for payment. R. 1 Rel. 438.1. 25. 

be If a man be 0 to make further aſſurance, c. he onght to 
al. recute it immediately when required, without taking time to ad- 
n ie with counfel, 1 Rol. 440. J. 5, 15, 441. J. 30, 45. Per 


J Barkley cont. Ton. 314. Vide poſt, (H.) | 


t be o, if à condition be to do a local thing, which may be don 
here n the abſence, and without the concurrence of the obligee, it 
a. 1 hall be performed immediately: as, an obligation, fhat he 
ne v! 


ehnowle 4 ſatigfaction upon record in B. R. Co. L. 208. 3. 
Rol. 436. /. 7 
So, 1 


J. zo. E 2; 
a condition be to do a thing tranſitory or local, to a 


37. J. 15. 438. J. 5. | 

; 42 U a ſtranger; he onght to do it immediately, for other. 
le the ſtranger will loſe the profits in the mean time. Co. L. 
o8. 3. 1 Kol. 459. J. 30, . 

i Otherwiſe, if the king has land upon ſuch condition. Dy. 1 39. 
L have Or, if it be, to the ſtranger in tail, remainder to the feoffor, 
Rel. 438. J. 22. Cont. Co. L. 219. 6. | AT. 

4 So, if a condition be to do a local thing to the feoffor, or 
hat th bligee himſelf, it o_ to be done immediately, where the in- 
as tim ent of the parties wi 

grant an annuity to the obligee, for his life, to be paid annually at 
after ; it ought to be granted before Eafter, otherwiſe it cannot 


time: paid annually at Eaſter during his life. Co. L. 208. 6. 
ſes: V, 7 439 1.18. * 3 8 5 
of 10 if 


be otherwiſe fruſtrated : as, an obligation ' 


ranger: 4b, to pay money to a flranger. Co. L. 208. 6. 1 Rol. 


102 a CONDITION. 


If A. promiſes ro ſell a leaſe of tithes made to B. for his life, and by 
him aſſigned to A. and to pay the money raiſed by the ſale, or other. 
aviſe to re- deliver the ofſigament ; he ought to do it in convenient 
time, and has not time to ſell during his life; for then perhaps 
by the death of A. the leaſe will expire. R. 1 No 436. J. 40. 

So a promiſe to procure the king's grant, of a award, ſhall be 
done in convenient time; for otherwiſe the profits in the mean 
time will be loſt. K. 1 Rol. 437. J. 40. 

So, if a feoffment be made, upon condition 70 give back the ad. 
weuſon to the ferffor fer bis life; it ought to be given back before 
an avoidance happens. R. 2 Co. 78. 6. Co. L. 222. 6. 

If a covenant be to make a leaſe to B. who ſhall pay 200. as 


a fine; B. ought to requeſt the leaſe in a convenient time. K, 4 

Bridg. a4. | | 
But where a condition is to be performed immediately, he : 
ſhall have a reaſonable time to perform it, according to the na- * 
ture of the thing to be done. Vide pot, (H.] 1 Rel. 479. l 12. WR ,; 
So, if it be to be performed upon demand. 1 Rel. 449. J. 12. de 

41 J. 17. . 5 

y if A refufes upon demand, it is broken, tho? he perform; — 
it within a reaſonable time afterwards. 1 Rol. 449. J. 15. sn 
If a condition be to make an obligation immediately by the a. lau 
vice of B. he ſhall have a reaſonable time to obtain the advice ; Da 
B. 1 Rial. 443.1. 15. | +* a 
(G. 6.) If upon a writ returnable die Lune prox. poſt Cras. Trin. an ar ¶ it b 
How a con- reſt be on the laſt day, and an obligation of the ſame date, ty to | 
—— r die Lunæ ** poſt Cras. Trin. he ought to appear tit 4 Co. 
ed where fame day. Dub. 1 Rol. 444. l. 30. = . 8 
the time is If a condition be to pay at Mich. without more; he ought t if h 
limited, pay at the next Mich. R. 1 Rol. 444. J. o. 3 
- wm _ IF a condition be, 79 pay A. D. 1599. upon the 12th Odd, time 
AE _ © next after date; it ſhall be paid the 12th of October, anno 154, If 
© tho” that be not the OXober next after date : for the intent 3. be fon 
pears, that it be paid anno 1599, and the ſubſequent words ſhal poini 
be conſtrued to ſtand with the precedent ; or if they cannot, tix} Bu 
Mall be void. K. 1 Rel. 444. J. 40. 5 1757 
If an obligation, dated 17th November, 12 Fac. be, upon con. ay 
dition to pay the 21/ November enſuing 51. and 51. more on i of AN 

20:h of December next aſter; the firſt 5. ſhall be paid on the zif 
ef Nuvember, 1 2 Jac. for, enſuing, refers to the day, not to it : So 


month. K. 1 Rol. 442. 1. 20. | 

If a condition be, to pay when A. comes to his. houſe 10s. a 
103, at Mich. and 10s. at St. Andrew then next; the payment d 
the latter ſums ought to be at the next Mich. and St. Andru: 
and not at tliole feaſts after 4. comes to his houſe. 1 Kol. 44. 


. 
- If a condition be, 70 pay citra, infra, wel ante feſtum ; it ought 
to be paid before the feaſt-day. 1 Rol. 442. J. 3o. 
| Bur if it be, in feſto, it ought to be paid upon the feaſt- ij 
1 Ro. 442.1. 35. | - 
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Co. L. 212. b 
ir he enfeoff before the day. 1 Rel. 440. J. 40. 


time. 1 Kol. 440. J. 45. 


CONDITION. - - 103 


If a condition be, to pay within forty days after a ſhip returns 
from her voyage to the port of D. or to another port au here the geods 
are unladen, the thip returns to the port of P. and there unlades ; 
payment ought to be in forty days after the arrival, and not after 
the unlading: for that is but the deſcription of the other port. 
R. 1 Rel. 442.1. 40. - 3 | 

In debt on bond, the condition whereof reciting, © that a 

marriage was intended between 4. and B. but at &'s requeſt to 
be deferred to her father's death; that A. and B. had mutually 
engaged not to intermarry but with each other; in conſideration. 
thereof, and for proviſion for A. if ſaid marriage ſhould not take 
effect, and that B. ſhould intermarry with any other perſon, or 
die before the marriage, or refuſe to marry A. on her father's 
death, B. had agreed that A. in either of the caſes aforeſaid 
ſhould have 1200/. of her fortune, and 50. oo cent. intereſt 
from the date; now, if B. within a month of her intermarriage 
with any perſon but 4. or within a month after her father's 
death, pay A. 1200l. and 5/. per cent. intereſt from the date, or 
her heirs, c. within a month of her death pay A. 1200/. then, 
Sc.“ and B. afterwards marries another man in her father's life- 
time, the bond is forfeited, and the money then payable, for the 
law will ſupply the words, <vhich ſhall firff happen, Semb. Box v. 
Day, P. 17 C. 2. Will. 59.] 5 


If a condition be to pay money at /uch a day, it is ſufficient if (G. 7.) 
it be paid before the day, if the party accepts it, for that amounts It may be 
to payment upon the day. R. 1 Rol. 440. J. 30, 35. 473. J. 30. performed 


before the 
day limited. 


So, if it be to enfeoff ſuch a one 47 4 Future day; it is ſufficient 


Or, to enfeoff after the death of A. and he enfeoffs in his life- 
If it be to pay at or before ſuch à day; he may pay at any time 
before, if he comes to the obligee, or meets him at the place ap- 
pointed for payment. K. Cro. El. 14. 55 

But payment before the day will not give a collateral advan- 
1575 and therefore, if a condition be, pon payment of the 1ſt of 

ay to re-enter ; if he pays before, he cannot re-enter till the % 
of May. R. 1 Rel. 473.1. 30. | | 


So it is ſufficient, if it be performed at the laft part of the 

=_ Far ow if 72 parliament enacts, that 4. ſhall be con- 

victed, / he does net ſurrender himſelf within a quarter of a year ; 1.; 

it is ſufficient, that he be — on the Bü day ee = 5 " 

ter. 1 Rel. 442. J. 15. | | „0 | 
If a condition of an obligation be 7s pay at or before 29th Sept. 

next; a tender ſhall not be goad without notice, unleſs it be upon 

the laſt day, viz. 290 Sept. K. Cro. El. 14. | n 

08 a tender may be the laſt inſtant of the day. Adm. M. 
An obligee, Ge. to whom a condition is to be performed, need 

not attend the whole day. Vid, 1 Rel, 443. l. 7. 
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CONDITION. 
(G. 9.) In what Place it ſhall be performed. 


If a condition of an obligation be to pay money to the ob. 
ligee, at a day certain, without limiting any place; the obligor is 
to ſeek out the obligee if he be within the realm. Lit. S. 340. 
So, if a feoffment be upon ſuch condition; for it is a ſum in 
grols, and collateral. to the land. Lit. S. 340. 1 Rel. 445. 


30. ad 40. | 5 RET, 
So, if a condition be, that a ſtranger ſhall ſhew a deed to his 


\ counſel upon requeſt ; after requeſt made, the ſtranger ought to } 
ſeek out his counſel. 1 Rol. 443. J. 35. EW 
But if a condition be, to deliver a weighty thing, as corn, l, 
timber, c. the obligor, before the day, ought to enquire where 
the obligee will appoint the delivery. Co. L. 210. 5. 4 Leo. 46, 

If a condition be to pay rent; it is ſufficient, that 1 be ten- if 
dred, or paid, upon the land. Co. L. 210. 3. ; th 
And it may be tendred upon the land, tho' he be bound by I 

covenant to pay. 1 Rol. 443. J. 52. ; | 
Or, bound under a penalty to pay. 1 Rol. 444. J. 2. lez 
So, if a condition be to pay, Sc. at a place certain, without lea 
limiting any certain time; the party ought to give notice to the | 
obligee of the time when he will pay. Co. L. 211. 4. 8 Co. n. | the 
)J | 5 Wh 
Or, if he meets the obligee or feoffee at the place at any time, 3 
he may pay. Co. L. 271. à. 1 acq 
Or, if the obligee receives the money at another place, it is 1 
ſufficient, tho“ he need not. Co. L. 212. | | doe 
So, if a condition be, that a ſtranger make a feoffment, or d 18 
another act to a ſtranger at ſuch a day; he who is to niakethe * 
feoffment ought to give notice to the feche, and requeſt him to be 4. 5c 
upon the land. Co. L. 211. 4. | | oa If 
If a condition be to do an act at ſuch a place upon requeſt, the — 
requeſt may be in any place: as, to deliver at Rotterdam ſuper r- in th 
Juiſitionem de eodem; the requeſt in any other place, to deliver be ar 

there, is good. R. 1 Rol. 443. J. 20. n 

If a place certain be limited for payment, he is not bound ta So 
pay at another place. 1 Rol. OY 4 52. 444.1. 7, net e 
Neither need tae other accept it in another place. 1 Rol. 446, mall! 
J. 5, 10. 444. + 10. Lit. S. 343. | | — 
orme! 


(G. 10.) 
All inci- 
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formance 

Hall be 
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Fidein 
Pleader, 


(C. Ss &) 


But acceptance at another place is ſufficient, Lit. S. 343. 


(G. 10.) How a Condition ſhall be performed. 


If 2 condition be to doa thing ; he ought to do all that which 
depends upon the performance. 1 Rel. 422. J. 45. . 

As, if a condition be to ftand to an award concerning a par- 
tition ; if it awards a partition, and that he levy a fine for con- 
firmation, he ought to levy the fine; for it depends upon the 
partition, and enforces it, 1 Rol. 433. l. 47. | $ 


/ 


CONDITION. ns 


So he ought to perform it ſtrictly; as, if a condition be (G. 11. 
to enter a 1 Loy he diſcontinues; it is not a petformance. 2 per- 
Rel. 426. J. 32. 23 5 88 Vt D 

7 To a; bear ps the ſuit of ſuch a one in B. R. and he appears there 
the ſame term in another ſuit; tho* this be an appearance 
in law, it is got a performance. R. 1 Rol. 426. l. 40. 1 
To pay 0 the obligee; payment to his wife, wi more, is 
not a performance. K. Rol. 3 1. 10. mY 
To enfeoff one, and he enfeoffs him and others, 1 Rol. 427. 
J. . ; | | . „ 
| 2 tive ſhall enfeoff, and one enfroſfs the whole. 1 Rol. 421, 
. 45» ; | a | | 
So, if a condition be, that it ſpall be lawful for the lefſte to enjoy; (C. 13.) 
if the leſſor enters upon u dien fully, it is a — 4 — 2 
the intent was, that the leſſor ſhould not interrupt him. R. intent. 
1 Kal. 427.1. 15. R. Cro. A M | Vide ante, 
| That >, leſſee ſhall noi parcel out his land from the houſe ; if he (E.) 
leaſes to another the houſe and part of the lahd, and afterwards: r 
leaſes the other part it is a breach. R. 1 Rol. 429. 1, 20. Ln 3 
That he aſſure land which was bargained and ſold to him; tho" 
the bargai: and ſale were void, yet he ought to aſſure the land, . 
Which was pretended to be bargained. R. 1 Rol. 427.1. 0. 5 
| That he acquit him; if he gives an acquittance, but does not | 
acquit him in fact, it is not ſufficient. 1 Rol. 433.1. 43, 
; That he enjoy without damage for avant of warranty; if he 
does not render in value upon the warranty, is not ſufficietit. 
1 Ro 433. J. 37. | | | 


bs 
is 


5 | 7 That he Hall not alien; and he gives to his ſon. 1 Rel. 433. 
” 3 : k FO. . 7 | L » 
* f If a recognizance be, upon condition 70 try an indicment the 
* next term, and a trial is had, but the NO for a defeR , 
| in the wenire-/acias ; the recognizance is forfeited, for it ought to 


be an effectual trial, R. Mod, Ca. 179, 


ſhall be paid at the day limited by the condition, but ſhall be re- bona fide 
turned immediately to him who pays it; the condition is not per- 7 
If a condition be, guod licitum foret ro A. to. ſce all the accounts of 
the teſlator, and one of the executors refuſes to ſhew thein, and 
the other, who was bound with ſuch condition, ſays, that he 
does not deny it; it is not a performance, for he ought to ſhew 
all the accounts. N. 1 Rol. 431. J. 5. Fr | 


But it is ſufficient, if the ſubſtance of the condition be (0. 149 


par- 
r con- performed, Yide 1 Rol. 426. J. 8. But it is 


If a condition be, that he ſuffer the later to enjoy avirhout the In- ſufficient, 
erruption of any; an entry of a ſtranger by an elder title iy — 
not a breach, for the word, er, is paſſive, 1 Rol. 425. J 42 „ lubleznce, 

SE „%% 0; corn 
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1 Rol. 426. J. 12. Co. L. 207. a. 


common right by her prerogative; it is not a breach, for he 
J. 20. Vide ante, (E.) 


pay to A. and two others, it is ſufficient. N. Mo. 68. 


performance or compoſition as well as a bond, Fotheringbam v 


thing that is neceſſary to be executed by him, tho without ſome 


CONDITION. 


So a condition, that he permit land io deſcend ; tho' his ſon 
is outlawed, and cannot take. R. 1 Rol. 426. J. 5. . 
That he deliver letters patents; and he delivers an exemplifica- 
tion of them. 1 Rol. 426. J. 10. 9 85 9 
That he enfeoff ; and he conveys by leaſe and releaſe. Senb. 


That he grant the reverſion ; and he enfeoffs, and the tenant re- 
enters. 1 Rol. 426. J. 15. 8 
That he giæxe licence to carry goods ; and the party is diſturbed by 
a ſtranger. 1 Rol. 426. J. 25, 20. WE | 
' That he withdraw his ſuit ; and he diſcontinues. 1 Rol. 4-7. 
That the = may enjoy without moleſtation, and a rent-ſeck is 
iſſuing out of the land; it is not a breach, for the poſſeſſion 
is not incumbered with it. 1 Kol. 434. J. 15. 
And if the rent-ſeck be to the queen, who may diſtrain of 


is not bound to diſcharge things of common right. R. 1 Kol. 434. 
A condition, that he pay to A. and other pariſhioners of B. if he 


If A. be bound by recognizance to perform the will of B. and l. 
405 all bequeſts according to his true intent, who deviſed lands 
held in capite to C. in fee; if the heir enters for the third part, it 
is not a breach. | | | | 

[A note for payment of money on a Scuth-Sœa contract, 154 


r 4 | i L 
a ISS n n 


Mozato, P. 1722. Bunb, 108.] 
(H) Condition to make Aflurance, 


F a condition be 20 /evy a fine, or make an aſſurance, without 
ſaying at whoſe charge; it ſhall be at the coſts of him, who 

is bound to do it. 1 Kol. 422. J. 50. 1 

And the obligor ought to ſue a writ of covenant for the fine, 
in the name of the obligee. 1 Kol. 422. J. 52. Cont. 1 Rol. 458. 
J. 40. D. cont. 5 Co, 127. a. | 

If a condition be to make aſſurance, he ought to make an 
effectual aſſurance ; and therefore, if it be to make a feoffment, 3 
charter of feoffment, with a letter of attorney to make livery, is 
not a performance, if livery be not made. 1 Rel. 425. J. 35. 

To ſurrender a copyhold, is not performed by a ſurrender to 
copyhold tenants, if it be not preſented at the next court. |. 
I. Rol. 425.1. 20, | | | 

If a man bargains and ſells land by indenture, and covenants 
to make a good eſtate before Chri/tmas next; an inrolment of the 
indenture before is not ſufficient, but he ought to levy. a fine, 
make a feoffment, c. R. 3 Leo. 1. Bend. pl. 62. And. 27. 

If a covenant be to make aſſurance, Ec. he ought to do ever) 


other 


CONDITION. 


* other act, as livery, inrolment, c. the aſſurance is not compleat. 
* R. 1 And. 56. e | Ir 
But if a condition be to make ſuch a releaſe, Ic. as A. ſhall di- 
3 red; if he executes that which 4. directs, it is enough, tho? it 
: be not ſufficient. D. 5 Co. 23. 6. „„ | 
. So, if it be to make a ſufficient eſtate by the advice of A. 
TY who adviſes that which is not ſufficient. 5 Co, 23. 6. 
b So it ought to be an abſolute aſſurance; for if a man be 
! bound to make an abſolute aſſurance of a —_—— a condi- 
: tional ſurrender is not a performance. R. 1 Rol. 42 K 
7. So, if he be bound to make aſſurance, generally. 1 Kol. 425, 
14.15. | | 2 | 
= Ss | 1 a condition be, to make a conveyance of ſuch land, or, 10 
_ :/r: ſuch land; he ought to make any conveyance or aſſurance 
\ of that ſhall be required. EL Ie | 
ve So, if it be to do all as for aſſuring. Tel. 45. 
. And if a conveyance, generally, be required, he ought to 
134. execute ſome ſort of conveyance. K. Tel. 45. | 
F he II a fine, or bargain and fale be afterwards demanded, he 
; ought to do it; for he is bound to do all acts toties quoties he {hall 
1, be required. 1bid. | | 
1 l If a note of a ſine to be acknowledged before a judge of aſſiſe, 
—_ be required; he ought to do it, tho” a writ of covenant is not de - 
* pending; for it is preparatory. R. Mo. 810. 2 Cre. 251. 
: 2 If a common recovery be required; he ought to do it, 
61K. 427.1. 25. | . 

* . It it be 2% make aſſurance at the coſts of the obliges ; he ought 
| to make, tho' not neceſſary, all the aſſurances required. Per 
2 7. Me. 570. | | 

If the condition be, o make afſurance for money as counſel 

| all deviſe; and he deviſes an obligation of 10090/. for pay- 
thout ment of 100/. he ought to execute it. 1 Rel. 423. l. 25. 
Who , COR if it be to make ſuch reqſonable aſſurance. 1 Rel. 423, 
, fine, If it be to make an obligation, and he tenders an obligation 
458. _ binds his heirs ; he ought to execute it. 1 Kol. PY 
ge an If there be a receipt for 1 contained in it; he 
ent, 2 9 it. Dub. Mo. 367. | 
ry, ö f a condition be 70 aſſure ta ſuch an one as B. ſhall name; an aſ- 
6 ſurance to B. himſelf is good; for his acceptance is a nomination 
der to of himſelf. 1 Kol. 424. J. 10. | | 
uy To afſure to B. and his heirs; if B. dies, it ſhall be made to his 

heir; for the copulative ſhall be conſtrued in the disjunctive. R. 

enants Kol. 450. J. 50. | h | | 
of the But if the condition be, 70 make an aſſurance or conveyance, and 
4 fine, a warranty or covenant be in the deed; he is not bound to exe- 
27. cute it. 1 Rol. 424. J. 37. R. 2 Cro. 571. 2 Rol. 191. X. 
ever Leo. 29. Dub. 1 Sid. 467. R. 1 Mod. 67. Per 2 J. And. 
t ſome gent. 2 Lee, 1 30. Per Co. 1 Rol. =_ : 


— 
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N ike; and the counſel adviſes an obligation. 1 Rel. 42 3. l. 22 


cute. Cont. 2 Cro. 371. Acc. Ray. 190. 1 Mod. 67. 6 


male che releaſe before the feoffment, tho 


it be notißed what ſort of conveyance his counſel adviſes. Pi 


CONDITION. 


So; he is not bound to execute an obligation, or ſtatute for en. 
joyment; for that is not an aſſurance. 2 Cro. 115. 
Yet a conveyance with reaſonable covenants he ought to exe 


So, tho? a condition be 20 make ſuch afſurance as counſel ſhall ad, 


2 Cro. 115. EE . | 
So, if it be e afſurance of an annuity as counſel ſhall adviſe, 
and he aur 40 * al 1 Kol. 423. 7 = h 
_ Otherwiſe, if, all rey of aſſurance which counſel ſhall deviſe. 
Per Poph. 1 Rol. 423 J. 15, „ OR 
So, if it be all reaſonable acts for aſſurance. R. Tel. 45. 
So, he is not bound to execute an affurance, which contains 
more than the condition; as, a fine of four houſes, where the 
condition was for two only ; tho? the uſe of the other two will be 
to the conuſor. R. 1 Rol. 425 J. 5. R. Sid. 467. 
If a condition be 20 mate ſuch reaſonable aſſi rance of land infu, 
reſerviee rent to the fedfſtt in ſte, as counſel ſhall adviſe, who deviſe 
feoffment reſerving rent in fee; it is not good, for it will 
e a rent-ſeck, and the deed belongs to the feoffee. R. 1 Rol. 423. 


„ | | 
$6, tho? the agreement be to do it ) deed, and he deviſn 
a feoffment by deed poll; for it belongs to the feoffet, 


1 Kol. 423. J. 30. ö | 
: Otherwiſe, if the febffment was by indenture. Semb. 1 Rol. 423, 


45. : hs 33 
If a cbndition be 10 be Bound avith A. which imports a joint ob- 
W he _ not execute an obligation joint and ſeveral. R. 
1 Rel. 424.1. 40. x : 

Tho” it be, by ſuch a writing and in ſuch a ſam as H. ſpall agree, 
and he agrees to an obligation joint and feveral. Semb. 1 Rol. 424. 


LAS. >: Fey 
If à condition be; 6 4 ure we B. as his connſel hall adwife ; if B. 
himſelf deviſes, he is not bound to do it. R. 5 Co. 19. 6. Cri 
EI. 297. R. cont. Cro. EI. 466. 1 Kol. $66. J. 20. 
Otherwiſe, if it be, as coun/el may adwiſe. Semb. 1 Rol. 424. 


4. 5. 
And if his counſel adviſes B. who gives notice of it to the ob- 
ligor, it is well, and more proper than if counſel adviſes the ob: 
5 or " R. 5 Co. 19. 6. 1 Kol. 424.1. 15. Vid. Cr. 
. 298. 
Otherwiſe perhaps, if it was, at counſel adviſes the defendant 
Bimelf. Per Pes. Cro. El. 298. | » 4 | 
If it be to make a releaſe upon the performance of all the other part, 
who was to make a feoffment at the charge of B. he need 1 
> did not tender the 


| 78 By. 371. 4. : | | 
If a condition be to aſſure as counſel adviſes ; it is ſafficient, that 
Paph. Mo. 595. 


CONDITION, 


But if it be as coun/e] deviſe, he ought to tender the convey- 
ance engroſſed. Lid. * 


aſſurance is deviſed or adviſed. 5 Co. 23. 5. 
So, if it be ſuch releaſe, c. as A. his counſel ſhall adviſe ; he 
ought to procure 4. to dirett the releaſe. R. 5 Co. 23. b. Cre. 
El. 716. D.-cont. 1 Leo. 103. 
procure counſel to adviſe. Dub. 3 Mod. 192. 

ſhall adviſe, the obligor ought to procure his advar. R. 
5 Co. 23+ b. | ' 


Or, ſuch as ſatisfies his counſel ; the obligor ought to tender a re- 


it. K. 2 Lev. 95. | | 

> a So, if it be to aſſure at the charge of the obligee, Wc. he ought to 
notify what aſſurance he will make, before the other need tender 
the charges. R. Mo. 454. Ow. 157. 5 Co. 22. 6. Cre. El. 517. 
| 2 Mod. 75. Vide Election, (A. 1, 2.) | 85 
_ Or, to make any particular conveyance, as a fegſfinent, Ic. he 
s Co. 22. b. Cro. El. 5 17. | | | 

But if a condition be 0 aſſure ſuch land to another, he ought to 
make the aſſurance at his peril. 


* 


So, if it be to aſſure at the charge of the obligee: he ought to aſ- 


curance he will make. R. 5 Co. 22. 3. Mo. 454. Cre. 
II. 517. Ow. 157. . a - | 
; So, if it be to make a feoffment or other particular aſſurance ; the 
obligor ſhall do the firſt act, and give notice what feoffment, Ec. 
he will make. 5 Co. 22. 6. Per Walmſley, but the other judges 
cont. Cro. El. 517. | | 


e ought to procure his counſel to deyiſe. Per Gaway, 1 Rol. 464. 
1. ; 


| 
; 
* 
: 


| If it be 7 aſſure land upon requeſt ; he ought to make a 
3 late at his peril, without a tender of a conveyance by the ru 


ut to the time. R. 1 Rol. 465. J. 5. R. Mo. 682. 


So, if a condition be to make, and upon requeſt to ſeal an obliga- 

| Pon. R. 1 Rel. 465, I. 25. Cs | 
— If a condition be 70 execute a releaſe to the ſatis faction of the counſel 
= of the plaintiff; he ought to do it without a tender. R. Ray. 232. 


1 Fent. 255. 1 Med. 104. : 

| If a condition be, f two make an aſſurance as ſhall be deviſed, 
ad the aſſurance be deviſed and tendred to one, who refules ; 
oc condition is broken, for he need not tender to both together. 


If 


2 Fel. 454. J. 45. 


And if a condition be to make ſuch afferance ar the obligee 8 bis 
counſel ſhall adviſe; he ought to give notice to the obligor what 2 


If it be to male ſuch afſgument as m__ ſhall adviſe ; he ought to 
But if it be o make ſuch releaſe, &c. as a judge, or a firanger 


leaſe to the counſel of the obligee, to know if he be ſatisfied with 


ought to notify what feoffment, and how he will make it. R. 


ſure without a tender of the charges, for the obligee does not 
know what charge fhall be paid till the obligor gives notice what 


Or, to make the aſſurance which his own counſel ſhall deviſe; 


gee : for the requeſt does not relate to the manner of conveyance, 
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«20. 


about his buſineſs, 1 Rol. 453. J. 12. 


CONDITION. 


Tf a condition be to make ſuch aſſurance as the obliget ſpall dæviſi 
he ought to execute it immediately when it is tendred, and ſhalj 
not have time for adviſing with his counſel. R. 2 Co. 
1 Rol. 424.1. 25. 440.1. 5, 15. 441.1. 35. R. Dy. 338. a. 
So, if it be, /uch aſſurance as the tounſel of the obligee ſball deviſe; 
and he tenders a ſurrender, &c. EN | 
So, if he tenders a letter of attorney to make a ſurrender, he 
ought to take notice of the law, if it be an aſſurance within the 
condition, and ſhall not have time for adviſing. R. 1 Rol. 444, 
J. 45. Cre. Car. 299. Vide Jon. 314. | | 

But if he adviſe; a fine, he thall have a reaſonable time to dg 
it. R. 1 Rol. 441. J. 40. 466. J. 15. 

If he be bound to make afſurance at his own coſts as ſhall be ri. 
quired ; the obligee cannot require more aſſurances than are ne- 
ceſſary. Mo. 570. . 1 15 

If it be to ſurrender a copyhold upon regueſt; he ſhall have: 
reaſonable time for it. Semb. Gab. 445 Hg | 

If a requeſt be 7 ſurrender by attorney; he need not do it: for 
the covenantor has his election how he will ſurrender. Godb. 44; 


Jon. 314. 


(I) Condition to indemnify, 


A Condition 20 indemnify againſt A. is broken by his threater- 

ing to beat the obligee, by reaſon of which he dares not go 

If a condition be to ſave harmleſs from an obligation in whith i 

i bound to A. the obligor ought to diſcharge it by releaſe, or other 
wiſe. 1 Rol. 434. G * 

So, if it be zo /ave harmleſi from all ſuits and demands concernin; 
that obligation. 5 Co. 24. a. | 

And therefore, if he pays the money at the day, tho' i: 
was not ſued or arreſted for ic; the condition is broken. | 
5 Co. 24. a. K. I Rel. 433.1.5. | 

So, if the obligation be forfeited, whereby he is liable t 
be ſued. Semb. 1 Rel. 432. J. 30. : 
A. fortiori if he be ſued, tho' the obligation be ſatisfied befor 
execution. N. 1 Rol. 432. J. 45. | 

So, if a condition be 70 be diſcharged of tithes ; it ſtrall be broke! 
i he be ſued for tithes, tho' they be not recovered. 1 Kol. 43% 
J. 10. 

If a condition be 70 ſave harmleſs from all actions æubich may ari 
upon the releaſing of D. out of execution ; he ought to inden. 
nify him from an action upon his promiſe not to releaſe. | 
1 Kol. 431.1. 45. | 

To ſave . from all legacies ; he ought to indemnify fro 
a decree in a court of equity for a legacy. R. 1 Rol. 430. /. 5 

But if a condition be 2% ve harmleſs from all things containt4" 
an indentare, he is ro: bound to indemniſy from a collater 
ching; as, from an obligation in which he is bound to perſom 
the covenants in the ſam: indenture. 1 Rel. 432. J. 35. 60 
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©ON-DETEFON. | 
Nor, from actions, in which he has a lawful defence without 


the obligor. 1 Rel. 432. l. 42. | 2 
So a covenant to indemnify from all rents payable to the lr, is 
not broken, if the rent be in arrear. 1 Rol. 433. J. 10. 
Or, if an illegal diftreſs be taken for the rent. 1bid: 

[If a covenant be to ſave harmleſs againſt a ſeizure made by 
A. it extends to it, whether the ſeizure be zortious or not; but if 
a general covenant to ſave harmleſs, it extends not to tortious 


acts. Perry v. Edwards, M. 7 G. Str. 400. ] 


_guitted of ſuch a matter in a bill in chancery depending againſt him, 
15 not broken by the filing a new bill againſt him for the ſame mat- 
ter, if no proceſs iſſues againſt him. K. 1 Rol. 432. J. 20. 


brances by him; a prior aſſignment by him to B. is not a breach, 
3 B. does not enter nor diſturb the poſſeſſion. R. 1 Kol. 430. 
25 | | 

So a bill in chancery, alledging that a leaſe was in truſt for the 
leſſor, is no breach; for it does not meddle with the poſſeſſion. 
K. 1 Kol. 430. J. 45. | | | | 


yond the intent; as, if a condition be, to /ave harmleſs from the 
damages A. ſhall ſuſtain on account of a baſtard ; he ought to indem- 


ſecution againſt A. for it. R. Lut. 669. | 
= So, if a covenant be to ſave harmleſs upon requeſt ; if a damage 
W-Happens before requeſt, he is bound to indemnify : as, if a ſta- 
1 11 te be extended before requeſt. R. Mo. 189. ; : 


"RN (KK) Condition in the Disjunctive. 
ho' b | 


n. (K. 1.) How performed. 


able u 


WE the firſt act ſhall have an election to do the one, or the other. 
or 


0. L. 145. a. | | 
As, if a condition be 0 enfeg of ſuch or ſuch land, to pay gold 


0 5 * 
c 


7 — . IS) W As 


broke! r fibver, to deliver one thing or another; the obligor has an election 
d do the one, or the other. 1 Rol. 446. J. 20. 


I. 43% | 
| So, if it be to enfroff, pay, Oc. at the requeſt of the obligee ; for 
bis requeſt _ wr the time of the doing it. 1 Kl. 446. 
25, 30. 467. J. 5. | 
So, if it be to do at Michael et hi 
3 _ aeimas at his requeſt, or at the feaſt of 
We ut where the disjunctive goes only to the time, and that is re- 
zrred to the requeſt of the obligee, it gives the election to him; 
, ag at Mich. or before, at the requeſt of A. 1 Kol. 446.1. 
If a condition be that before Mich. he make a leaſe for thirty-one 
ars if A. affents, otheraviſe, fer twenty-one years; A. does not 
: | aſſent; 


So a condition to perform an award, by which A. ſhall be ac- 


So, a condition to ſave without damage from all prior incum- 


So, tho' the words are * they ſhall not be extended be- | | 


nify from the charge of maintaining it, but not from a legal pro- 


IH. a condition be in the digjunQtive, he who ought to do 
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- CONDITION, 


aſſent; he ought to make-a leaſe for twenty-one years before 
Mich. 1 Rol. 446. . 15. : FER 
IA. deviſes. lands to truſtees to pay the rents to his ſon B. dy. 

ing life, then to ſtand ſeiſed to the uſe of B.'s wife for join- 
ture, then to the uſe of ſons of B. then to the uſe of daughters of 
J. then to A. s daughters C. and D. proviſo if B. marries a wo- 
man without competent fortune, or without the conſent of the 
truſtees, then after B. 's death to ſtand ſeiſed to the uſe of C. and 
D. B. marries a woman with competent fortune but without 
conſent of truſtees. This is ſufficient performance of this con- 
dition precedent, eſpecially as it is a condition in reſtraint of 
marriage. Long v. Dennis, P. 7 G. 3. 4 B. M. 2052] 

(K. 2.) When it ſhall be excuſed. 


If the condition be in the disjunctive, and the obligor has a 
election to do the one thing or the other, if one part becomes im. 
poſſible by default of the party, he ſhall not be bound to perforn 
the other part; as, if it be to make ſuch aſſurance to A. as A. Gal 
deviſe, or upon default to pay gool. If A. does not tender 
an aſſurance, he need not pay the 000. R. 1 Rol. 446. J. 43. 

. 2 Med, 202, 23. a = ; 

To deliver an obligation, or execute a releaſe which A. ſhall tendy; 
and he does not tender a releaſe. R. 1 Rel, 447. J. 10. 
So, if one part becomes impoſſible by the act of God. Vi 
ante, (D. 1.) | | 1 | 

| Arr the election is not affixed to the obligor till one par 
be requeſted by the obligee ; if it be not requeſted, the obligu 
ought to do the other part. 1 Kol. 447- *. | 
o, if one part- was impoſſible at the time of the making; te 
ought to do the other part. 1 Rol. 450. J. 40, 45. 
So, if a condition be to make à leaſe to A. for 75 before Mic. 
or to pay to him 100l. A. dies before Mich. and before the leal: 
made; he ought to pay 100. to his executor. R. 1 Sal. 170. 
Or, if a condition be that his ſon convey to B. and his beirs bu 
Mich. or ſhall pay 7ol. and B. dies before Mich. he ought to po 
the 7ol. Semb. 3 Mod. 232. | 5 | 
| _ So, if a condition be, that a tranger appear, or pay ſo mich; i 
he cannot appear, he ought to pay. R. Ray. 373. 5 


(K. z.) What ſhall be a Condition in the Disjunctive. 


If a condition be in the copulative, but it is impoſlible to be 
performed; it ſhall be taken in the disjunctive; as, if it h 
5 A. and his heirs or executors do ſuch a thing. 1 Rol. 44. 

20. 
That A. and his aſſigns do it. 1 Rol. 444. J. 25. 
90 | 
. (. 4.) Annuity pro. Confilio. | 
If an annuity be granted pro confilio impendendo; he ought i 
give his counſel on demand, for otherwiſe the annuity determine 


i Rol. 435. J. 5. * 


8 


1 
. 
A 

* 
. 


CONDITION. 


ore Otherwiſe, if it was pro confilio impenſo & impendendo. 
1 Rd. 435. J. 10. 8 a | 2 5 3 
du- But the grantee need not travel, or do any thing but give his 
ow” counlel, where he may be found. 1 Rol. 434. J. 30. Toe 
's of .  Otherwile, if a phyſician, who has an annuity re confilio, 
a & auxilio. Semb. 1 Kol. 434. J. 40. | : 
the So, if it be granted pro ſervitio & confilio. 1 Rol. 434. J. 45. 
and And he need not travel with him, tho? the other is willing to 
hout pay his charges. 1 Rel. 434. J. 47. | | 
con- Sa, he need not ſet his hand to A bill in chancery. R. 
it of 1 Rel. 434.1. 50. | | Th: 
So, it the grantor does not diſcloſe his caſe, the grantee ſhall 
be excuſed. 1 Rel. 434. J. 33. ; 
So, if the grantee gives ſuch counſel as he is able; it is 
a5 2 ſufficient, tho' it be not good. 1 Rel. 434. J. 35. 
8 Im- | 
yo (L) Athen Non⸗peꝛtoꝛmance ſhall be excuſed, 
25 (L. 1.) If done as near to the Condition as it can be. 
endu; 1 F the condition be performed in ſubſtance, it is ſofficient. 
1 Jide ante, (G. 14.) 
vil So, if it be performed as near the intent of the condition 
as can be: as if a conditicn be, that the ferffee ſhall give the land 
je par 4 be /eoffor or his xvife, and the heirs of their bodies, c. and be- 
bliga = forc the eſtate is re-given, the feoffor dies; the condition will be 
performed, if the feoffee gives it to the wife for life without im- 
g; h peachment of waſte, remainder to the heirs of the body of 
the huſband upon the wife begotten. Liz. S. 352. | 
Mic Or that he ſhall give an eftate to a layman in frankalmoigne, 
> leal 8 * be 7 it is ſufficient if he makes an eſtate to him for 
ie. Co. L. 2b 
* Or that he 7 an eſtate in frankmarriage to A. witha davghter 
to pay of the feoffer, (which cannot bez) it is ſufficient if he make an 
ellate to them for their lives. 167d. 7 
ih: if If a condition be 7 enfroff two before ſuch a day, and one dies, he 
2 ought to enfeoff the other. R. 1 Rel. 45 1. J. 2 
Or 79 enfeoff A. and his heirs, and A. dies; he ought to enfeoff ; 
fe. e n [and] ſhall be taken as a disjunctive [or]. R. 
IK. 450. J. 50. f 
we Ho if an obligation e 70 convey to A. and his heirs by feafſinent er 
it „%%, Sc. and A. dies in the life-time of the obligor : he oughtto 
J. 44+ : convey to his heir. R. Pal. 552. | 
bo as well when the condition is to defeat as to create an eſtate. 
b. cor. Co. L. 219. 6. But the inſtances there gcc. where 
Y 0 prejudice enſues to the parties. 
| N As if a condition be, that if A. and B. pay ſuch a ſum at fach a 
zught v be feofment ſhall be void, and A. dies before the day; I. may 
-rmins n. ©. L. 219 6. : | | | 


Other Vor. III. | 1 (L. 2.) 
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(L. 2.) 


When ic 


cepted, 


An fatifaftion. Co. J. 112. 6. K. 9 ce. 79 Peytor, 1 Kal. 456. 


(L. 3.) 


When 


uot, 


CONDITION. 


(IL. 2.) F the F coffee accepts another Thing in Satis 
N faction. ; ey 


TS ED. Ta 
. — 


ss if a condition be 20 pay. ſuch a ſum at ſuch a day, and the 
feoſtee or obligee accepts a horſe, &fc. or other collateral thing in 


; 3 if a condition be, that a Hranger pay 10 the feef- 
fee; and he accepts a' collateral thing in ſatisfaction. Cy, 
L.212. 6. G 
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Or if he accepts a leſs ſum beſore the day, in ſatisfaction. 


1bid. | 5 | n 
Or, if he accepts a leſs ſum at the day, and gives 
an acquittance for the whole in ſatisfaction, under his ſeal; Wl 
for the deed makes it to be in ſatisfaction of the whole. = 
Ibid. | RE 
Or accounts with the obligor at the day, and. difcounts 9. 
ſo much due from the obligee to him. 1 Kol. 471. 
Cx. | | 
So if the feoffee or obligee accepts a choſe in action, in iatisfac- 81 
tion; as 1 ſtatute for pay ment of money at a ſubſequent day. C. ant 
L. 212. 6. | he 
Or another obligation for payment at a future day. Eid. D. Ca 
cont. 2 Cro. 100. & Semb. that the law is cont. Vide poſt, (L. z. ( 
Vide 1 Mod. 2:5, Hob. 68. Cro. Car. 86. | 5 8 
So, if he accepts a copyhold ſurrendered to his uſe in fatis- coll 
faction. R. 1 Rel. 471.1. 25. cute 
So if a promiſe or contract, without deed, be to do a collateral 1 1 
thivg ; money, or another thing may be accepted in ſatis faction. 
9 Co. 79. 6. | 
But if a condition be to do a collateral thing; the feoffee or 
obligee cannot accept money, or another thing in ſatisfaction; for 80 
a contract in writing for a collateral thing ſhall not be altered by Jefau 
an accord without writing. Co. L. 212. 6. R. 9 Co. 79. K. 
1 Rel. 455.1. 50. | | the d 
As if a condition be to deliver an horſe, Ec. if the obligee ac- 207 


cepts * or other thing in ſatisſaction, it is not ſufficient. C. 

I. 212. 6. 

is Or, to give @ recegnizance fur 20l. and he accepts 20l, 
1d. 5 ; ; s | ; . | 

To ferform covenants in au indenture. R. Dal, 106. 

So if a condition be to pay money to a ſtranger; it ought to be 
performed ſtrictly, and it is not ſufficient that ihe ſtranger accepis 
a collateral thing in ſatisfaction. Co. L. 212. 5. 

So it is not iufficient, if the feoffee or obligee accepts a lelb 
ſum in ſatisſaction, at the day, without a decd which acquits the 
whole. Co. L. 232. b. for a. leſs ſum cannot be a ſatisfaction for 


= greater. 8 i 
| And 


CONDITION. +; 
: And it ought to be a real and full ſatisfaction. Vide accord, 
u- (A. 1, 2. B. 1, Ec.) 6 ; 
; So it is not ſuthcient, if the conuſee of a flatute, or recognizance 
n i accepts an obligation in ſatisfaction; for it is of leſs force. 1 Rol. 

, | . | $54 Ee 
in . Th it 2 not ſufficient, if the obligee, after judgment upon an 
56. obligation, accepts another obligation for a greater ſum in ſatis- 
| ; faction. R. 2 Cro. 579. | 
<- Or, after the day of payment, accepts a ſtatute, or recog. 
Co, WR nizance (which is of a higher nature) in ſatisfaction. R. 6 Co. 
| 44. 6. 45. 6. Cro. Car. 86. 1 Kol. 479. J. 50. Vide ante, 
on. * . | | 
| f f Or after the day, accepts another obligation in ſatis faction. 
des 2 Cro. 579. Cro. Car. 86. 
cal; Wl Or at the day, accepts another obligation for the ſame ſum at 


2 future day, in ſatisfaction. Vide ante, (L. 2.) e 
Or another obligation by the obligor and another. R. Hob. 68, 
9. Cro. El. 727. 1 Rot. 470. . 30. 
Or another obligation with a penalty, where the firſt was ſin 
gle. F. Cre, EL. 716, 8 | ” 
So, if the obligee, before the day of payment accepts 
another obligation for the ſame ſum. D. 2 Cre. 100. R. if 
he accepts an obligation generally. Cro. El. 716, 727. Cro, 
Car. 80. 5 | ; Bey | £3 
Or a bill ſealed. R. Mo. 872. | | 
So if a condition be to pay money; an agreement to accept 2 


ati A collateral thing in ſatisfaction is not ſufficient, if it be not exe- 
i ruted. 1 Kol. 456. J. 1 5, ad 30. Wide accord, (B. 1, Kc. 
teral I K. 470. l. 40. | 


7 (L. 4.) By Default of the Party, ; 


e Or | | 
. for So the non-performance of a condition may be excuſed by the (L. 4) 
4 by default of the feoffee or obligee; as, if the feoffor or obligor As upon 
. makes a a or tender of the money, to the feoffce or obligee, gt nde and 
the day and place appointed, and he refuſes to accept it. Co. L "I 


207. | | 8 : 
Who may make a tender, and to whom, Vide ante, (G. 1, 
Ro at what time and place, Yide ante, (G. 3, &c. G. 9. 
KC. ; | 

A tender may be in bags or purſes, without ſhewing or reck- 
rung the money. Co. L. 208. a. | = 

—_ it is ſufficient, if the whole ſum be in the bag, or more. 
5 Ce. 115. 4. 8 | | | 
80, if a camlition be to enfeoff, 9c. upon payment of 


* money ; a tender and refuſal is tantamount. Dal. 


If purſaant to a condition upon a feoffment, Ec. the money 
duly tendered, and refuſed ; the feoffee loſes the money 
ever: fer it is a ſum in groſs, collateral to che land, 

| 5 | Aud 
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and he has not any remedy for it by law. Lit. S. 33, 
38. N Ry 5 > ' | 
So if a condition of an obligation be, to do a collateral thing, 
as to deliver corn, timber, &©c. tender and refuſal is a perpetual 
bar. Co. L. 207. a. 55 | 
So, if a ſtatute, recognizance, or obligation be ſingle, 
and afterwards there be a defeazance that it ſhall be void 
upon payment of a leſs ſum; if ſuch ſum be tendred and 
rctuſed, it ſhall be loſt for ever; for it is collateral. ; 8 
207. a. | 
Otnerwiſe, if an obligation be for payment of a lefs ſum ; thi 
being a duty and part of the obligation, ſhall not be loſt by 
tender and refuſal, for if he pleads a tender he ſhall ſay wncere pri. 
Co. L. 207. a. | 5 
How a tender ſhall be pleaded, Vide Pleader, (2 G. 2— 
2 W. 28, 49.—3 K. 23.—3 M. 36.) | 
So if a condition be to do any collateral act, if it be duly tes. 
dred and refuſed, the performance ſhall be excuſed. 1 Kol. 45. 
J. 15. 455.1. 20, ad 35. R. 3 Lev. 24. 


* 


(L. 3. 80 the performance of a condition ſhall be excuſed by the 2. 
By volunta- ſence of the feoſfee or obligee, when his preſence was necclln 
ry Ab.ence. for the performance; as, if a condition be, tha he enfesff the olli, 

and he, having notice of the time, is abſent. 1 Kel. 45; 

n 
1f a condition be 70 pay rent, and the leſſee 1s read 
but no body comes to receive it for the leſſor. 1 Kal. 3 
4 38. | | 

Lut if his preſence is not neceſſary, his abſence ſhall not es 

cuſe, though the act is to be done to him; as if a coi 

tion be tc ſing: matins at ſuch a day, in his manor, for A. i 

his family ; though they be abſent, he ought to ſing. 1 Kl. 4j. 
RS: = | | 

1% givea ſtatute, or obligation to the obligee ; for it may be al 

in the abſence of the obligee, 1 Rel. 457. J. 40. 

To grant an eftate to one fir life, remainder to B. thong 
B. be abſent, tle condition ſhall not be excuſed, 1 Rel. 3 
. 45: | IIS 

So if a covenant be that an horſe ſhall run, Ic. giving notice li. 
tho) A. abſconds, by which notice cannot be given, yet the Nu 
ought to run the race. R. 1 Sal. 214. : 


So the performance of a condition ſhall be excuſed by the 6 


By the 6.) ſtruction of the cbligee : as if a condition be 70 hui an houjt 3% 

ruction of he, or another by his order, hinders his coming upon the l 

ike obligee. 1 Rel. 453. J. 59. | | 
Or ſays that it ſhall not be built. 1 Rel. 454. J. 2. 

Or interrup's the performance. 1 Rel. 454. J. 5, 20. 

So if a condition be that the laſee all leave a houſe i 

pliekt ; and fiie out of the chimney of the leſſor next io it 


jumcs it. . 8 Re. 454+ l. 15, : 


CONDITION. 


| If an annuity be granted, zl! a benefice be given to the 
rance, and he is preſented, but found unfit. R. 1 Rol. 435. 


\ 


80 if there be a recognizance to the king for appearance; and 

the party is impriſoned by A. and B. who act by lawful authori- 

ty of the king. Semb. Mo. 122 . De 
But it ought to be an obſtruction which diſables the perform- 

ance, Vide pot, (M. 5.—N.) To 1 
And performance ſhall not be excuſed by the negligence of the 


obligor. N : 
Nor by the act of a ſtranger. Vide foft, (L. 14) 


45 So the non. perſormance of a condition ſhall be excuſed by the (. . 
default of him who ought to do the firit act; as if a condition be By default 


torefign a benefice for a penſion, to be agrees between them; the oblige ou 
ought to agree the penſion, and tender the deed of it. 1 Rol. 458. ,,.. ads.” 
J. 10. | | ET j do the 

To enfeoff ſuch an on? as the obligee or feoſce ſpall name; he ougat ft at. = 
to give notice whom he names. 1 Rol. 463. J. 2. V.de Electi— 

If a condition be that a bailif ſball arreft a man at the ſuit "a 30 
F B. he need not, till B. delivers to him a proper warrant; for ; 
this belongs to B. and it would be maintenance in the obligor, 


mY and the law will underſtand the words as is proper. R. 1 Rel. 455. 
c : N ; 

* 25 . 40. N . 

oblige, That a bell ſhall be carried to the houſe of the obligor, by the men of 


M. and there weighed, and put in the fire in their preſence, aud then 
the obligor ſball make a bell in tone and ſound agreeable to the others; it 
= 1h! be weighed and put into the fire by the obligor, for it belongs 
WE to his occupation. 1 Rel. 465. J. go. Pl. Com. 15. 6. 


So if a condition be to do a thing upon the performance of an (. 8. 


not er. 

| conds act by the feoffee or obligee, which is ſecret, and lies only in his ing bft. 
A. " breaſt, the performance of the condition is excuſed, till the feof- When no- 

dl. j. fee or obligee gives notice that he has performed the firit act: As tice is ne- 


if a condition, covenant or promiſe be to pay as much for goods as HAY. 
every other pays; the obligee ſhall give notice how much ancther 79m 45 2 
pays. 1 Kol. 463. J. 25. Hab. 51. K. 2 Cro. 432. 1 Rol. 468. 9 
„ N W 
To account before ſuch auditors as the obligee ſhall name; he ought 
f give notice what auditors he has aſſigned. R. 1 Rel. 402. 
50. | 
Lo execute ſucl deed or aſſurance as the obligee or his counſel ſhall de- 

wiſe, Vide ante, (H.) | 8 
To pay ſo much io A. and. B. at their full age; the 
_—_— is not broken till demand, or notice of full age. . 

2 Cre. 57. | | 
S9 a title to land ſhall not be defeated by a ſecret condition, or 
conveyance, to which he is a ſtranger, without notice of it given 
to him: as if a father covenants to ſtand ſeiſed, or deviſes to his 
eldeſt ſon, upon condition that he do ſuch a thing ; the heir ſhall 
not loſe his eſtate by the Rae of the condition, with- 
3 be out 


e in doing the 


CONDIT 10 N. 


out notice of it. R. 8 Co. 92. a. Frances. R. 3 Mod, 34. Via. 
. . 
So if a condition be, to pay rent to the leſr or his aſigns; the 
leſſee ſhall not loſe his eſtate by non-payment to the bargainee of 
the reverſion, without notice of it. Per Wray, 3 Leo. 96. Per 
Poph. 5 Ce. 113. Agreed, 8 Co. 92. Vide poft, (O. 1, 2.) Vide 
Cepyheld, (M. 4.) 7 | 
If a condition be, that if his heir does not pay rent, it ſhall be to his 
exccutors, and if they do not pay, to his younger fon ; the eflate ſhall 
not be forfeited by the non-payment of the executors, till notice 
that the heir did not pay. R. 2 Cre. 145. | | 


When notice ſhall be given of the time of performing a condi- 
tion. Vide ante, (G. 9.) | | 


How notice ſhall be given, Vide Pleader, (C. 73, &c.) f 

How requeſt ſhall be made, Vide peft, (L. 11.) * 

: O 

But generally, every one, who has an intereſt in land, ſhall take d 

notice at his peril of acts done concerning the ſame land: and m 
therefore, the gramee or bargainee of the reverſion ſhall diſtrais 

for rent, ſhall have waſte, without notice to the leſſee cf the af. af 
ſignment. 5 Co 113. | | - 

If a bailiff of a bithop collects rent of a leſſee of his predeceſ- 2 
for, not warranted by f. 1 EI. 19. ameng other rents, and pays 
it to the biſhop; this acceptance of the rent affirms the 46 
_ without other notice. R. Cro. Car. 95. 1 Rol. 476. 

r f : C. 

Eſpecially, where no one is bound to give notice: as if a huſ- | 

band ſeiſed for life, remainder to his wife for life, remainder to K. 
his ſon in tail, makes a feofiment with warranty, which bars the 3 
ſon, and after his death the wiſe joins with the ſon in a fine ; the E-4 
eſtate of the wiſe is forfeited, without notice of the feoffment. N. J. 
Cro. Car. 392. 1 Kol. 856.1. 25. | ( 

If a woman leffor marries, the leſſee ought to take notice, and 8 0 
pay his rent to the huſband; ſor if he afterward pays to the wife, 7 
without his conſent, he ſhall pay over again to the huſband. F. 1K 
2 Cro. (617.) | | p 7 

So every one ought to take notice of a condition, c. contain- . : 


ed in the ſame deed by which he claims: As if a deviſe be to 4. 
upon condition that be do nct marry withcut conſent ; the deviſee 
ſhall take notice of the condition at his peril ; for it is limited in 
the ſame conveyance by which he claims, and no one is bound 
to give notice. R. Mod. 87, 311. 1 Vent. 204. 2 Lev. 22. 
Vide infra. | | | 
If a deviſe be for charitable uſes, and if not performed, that it ſhall 
be to the mayor and commonalty of London, there needs no notice. 
K. Cre. — $77- g | 
So if a fine be 70 the w/e of A. in fee, but if B. fays 105. Leſert 
Mich. to him in fee; 3 42 his = ſhall Sow * at _ 
ril of this condizion, R. 1 Kol. 469. J. 25. : 8 
; | | SD 7 


CONDITION. 


Go if a deviſe be to an heir, upon condition th he do not marry 
under 1000. he ought to take notice of the condition; for he 
takes his eſtate by the ſame will, and no one is bound to give 
notice, R. Cart. 172. And there it is ſaid, that this differs from 
the caſe of Frances, 8 Co. 92. where the condition was, that 
he ſhould not hinder the executor doing ſuch an act, which is 
named by the will, and cannot be known, without notice of it. 


V.de Pleads 
er, 


(C. 78. 


bis Cart. 172. i 
hall So if adeviſe be upon condition, that he do not marry without 
Uce conſent, c. R. Ray 237. 2 Lev. 22. Vide ſupra. 
| Tho' the deviſee be an infant. R. 1 Mod. 86. 1 Vent. 200. 
Vide Enfant. 
adi 1 | 
So if a condition, covenant, or promiſe be to do an act to a 
ſtranger, or upon performance of an act by a ſtranger, there needs 
ndtice; for it lies equally in the knowledge of the obligor and 
h obligee, and the obligor takes upon himſelf to do it: as if a con- 
take dition be to pay when A. marries, there needs no notice when 4. 
and marries. R. 1 Rol. 462. J. 10. 468. J. 13. | 
rain N _ A. returns into the realm. R. 2 Cro. 492. 1 Kol. 
> al- 63. J. 6. . 8 
i Or, when A. rides to York five times in five days. 1 Rel. 463. 
cel- 12. | | 
pays So, to pay, if A. does not pay. R. 2 Cre. 684. R. 1 Rol. 
the 462. J. 25, 463. J. 45. | 9 
476. To pay fo much as A. ſball name. R. 2 Hul. 144. R. Cre. 
Car. 133. 1 Rel. 464. J. 5. | | : 
huſ- To pay for all the acres abovetwenty ſo much as meaſured by A. 
er to | N. 1 Rel. 462. FA * | | 
. the RE To di/iharge from all eſcapes by A. R. Hob. 14. Pen 
the 6 To ftand to the azvard of A. R. 1 Rol. 464. J. 40. 468. 
. R. 2. | | | | 
Or, to pay all arrears which ſhall be found upon account before A, 
and 8 Co. 92. b. 1 Rel. 468. J. 5. | = 
viſe, To pay the coſts which ſhall appear due by his attorney's bill. R. 
R. 1 Rel. 467. 1.30. R. 4 Mod. 230. | 
To pay fo much as fball be recovered by A. 1 Rel. 468. 
* io. | = 
4 So if a condition, covenant, or promiſe be to do, upon the per- 
viſee formance of any certain and particular act by the obligee himſelf, 
4 is he ought to do it, without notice by the obligee, that the act is 
ood performed; for he takes it upon him to do it at his peril; as if a 
_ condition be #0 pay /o much when the obligee marries, there need not 
| be notice of his marriage. R. 2 Cro. 102. 228. Tel. 168. R. 
foal! 2 Cro. 405. 1 Rel. 468. J. 30. R. 2 Bul. 254. R. 3 Bul. 326. 
* R. Poph. 164. R. Cro. Car. 34. Hut. 80. 1 Rel. 463.1. 20. 
Per Ch. F. 1 Sid. 36. 15 
efort : = when the obligee delivers a horſe to B. Per Tel. 1 Rol. 461. 
pe- 5 4 3 
* Or cemes to London, &c. Per Dod. 2 Bul. 1 45. R. 1 Rol. 462. 
80 4 15. Per Warb. cont. Hob. 68. R. cont. 1 Bul. 44. Dub. 


Ow. 108. Acc. Hur, 80. 1 Rol. 469. | 
. Hut, 80. 469. J. 5. 
er; 14 Or 
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Or lecomes ſurety for his father. 1 Leo. 105. R. 2 Cro. 28. 
So to pay ſo much as the obligee borrows of B. Fer 3 J. 1 Bal. 12. 
R. 1 Kol. 467. J. 50. 2 . : 

Or for Jo many acres as ſhall appear when th:y are meaſured. R. 
2 Cro. 472, 391. 1 Kol. 462. J. 45. 469. J. 10, 15. 

Or to pay jo much as he ſhall ſell at to B. R. 2 Cro, 432. 
1 Rol. 463. J. 36. » 

To ſurrender lo the obligee or his aſſigns upon demand; lie ought 
to ſurrender to the aſſignee upon demand, without notice of the 
aſſigument. R. Poph. 136. 1 Nel. 465. J. 10. c 

Fo pay when he delivers word to B. to his uſe. R. 1 Rol. 464, 
J. 30. 5 | RM 
80 to pay ſo much as auill content him for ſuch a journey; 
there need not be notice how much will content him. R, 
1 Leo. 123. | 

To repay zol. if he diſlikes ſuch land; there need not 
be notice that he diſlikes it. R. Cro. El. 834. 1 Kol. 46;. 
J. 20. | es . 
To deliver corn on ſhipboard at ſuch a port; there need not be 
notice when the ſhip is ready. R. 1 Rol. 464. I. 25. 

To pay upon the return of a ſhip from Hamburg to D. 1 Rv 


4 bg. J. 40. ES Np 
So if ſeveral are bound by obligation, covenant, Tc. to do an 
act, upon notice to them; notice to one is ſufficient. R. Mr, : 
$55. 2 
So if an act ought to be done upon notice to B. the abſence af ; 
B. by which notice cannot be given, excuſes notice. R. 1 Sal | 
' 814 ; 1 N 
When notice is not neceſſary of a by-law, c. Vice Pleader, 
(C. 75) | 1 i 
3 8 me” „ 5 1 
(. 10 If 2 condition be, that the leſſee repair, and that the leſſor ful = 
In not re- timber ; the leſſee ought to demand timber, and give notice hov if 
queſting, much will be ſufficient. R. 1 Rel. 465. J. 20. | be 
* That he inrol a dced in Guildhall; the other ought to reqeuf. fe: 
1Rol. 458. J. 50. 9 | 
' That he procure his apprentice his freedem, if it be requeſted; an an 
expreſs requeſt is neceſiary. R. Sal. 585. es . 
G. u.) - If a condition be to do upon requeſt, the requeſt ought to br he 


den hall Certain and expreſs : and therefore, if a leflor ought to find ü. 


be made. ber to the leſſee for repairs, it is not ſufficient that the leſſee de- 
Lide Plæad - mand timber, generally, but he ought to notify how much is ne- 
er. ceſſary. R. 1 Rol. 465. J. 20. | 

I ” If a condition be 7o ſurrender a copybeld upon requeſt; it is nt 
885 ſuſlicient that he require him to ſeal a letter of attorney to make 
the ſurrender, but he ought expreſsly to require a ſurrender. |: 

1 Rol. 467. J. 5. Jon. 314. | 
1 So the requeſt eught io be to the perſon himſelf, who ought 

Out. 

| And 


CONDITION. 


And therefore, it is not ſufficient to ſay, that he couid not find | 


him, and made proclamation in the church, and at ſeveral mar- 


notify his requeſt: R. 1 Rol. 443.7. 45. GS 
8 . — is to deliver paſſellion io the lefſor or his * 
figns 3 who aſſigns to two, a requeit by one 15 ſuticient. N. 
I. 428. 1 0 8 | „ 
: — if - condition be, to make him free of a cemt any at the end of 
ſeven years, if be be reguefted ; he vught to mal. requeſt the laſt 
day ot the ſeven years at a convenient time before night, that the 
thing may be done. K. Sal. 585. , 1 85 | 
And a requeſt at any place is ſufficient, tho? the thing is to be 
performed at a certain place. Fide ante, G. %% | 
So if a condition be to do upon requeſt, and he is diſabled to 
| perform ; there needs no requeſt, for it would be in vain. KR. 


5 Co. 21. 4. Semb. Lut. 308. Vide poft, (M. 2,3.) 


(L. 12.) Non-performance ſhall be excuſed by the Act of God. 


So the non-performance of a condition ſhall be excuſed by im- 
poflibility, or the act of God, if there be no default in the party. 
Vide ante, (D. 1, 2.) WT | 8 8 

So in a promiſe, as well as in an obligation or cendition, if the 
party be diiabled by the act of God before a breach, he ſhall be 
excuſed : as if a man lends a horſe to B. for his uſe, who promiſes 
to re- deliver it upon requeſt, and the horſe dies before requeſt. R. 
Pal. 550. N | £44 


(L. 13.) Non perſormance fhall be excuſed by Act of Law. 


. So the performance of a condition ſhall be excuſed by an act of 
law, which is neceſſary and inevitable; as if a condition be, that 
the feoffee ay /o much out of the profits annually to charitable v/es 3 
if he dies, and his heir be in ward to the king, the payment ſhall 
be excuſed; for it ought to be out of the profits, which are trans- 
ferred by act of law to the king. R. 1 Rel. 45 1. J. zo. 
But if a condition be, that he ſball be his attorncy in all pleas, 
* he is made ſheriff; this does not excuſe him. 1 Rol. 451. 
* | | 
If it be, that he pay rent to A. as leng as heenjoys the land, and 
he ſurrenders to the obligee. R. Mo. 5977. ES 


(L. 14.) Put not by the Act of a Stranger. 


If a condition be to do a thing, and a ſtranger interrupts him ; 
that does not excuſe the performance; as if he diſſeiſes him. 
Vite ge, (M. 5.). 3 
Or recovers goods to be delivered. 1 Rol. 452. J. 5. 

Or impriſons a perſon who ought to appear. 1 Rel. 452. /. 10. 

80 if a condition be zo do a thing to a ſtranger, who refuſes to 
accept.it ; this does not cacuſe, for he tcok upon himſelf to do it. 
1 Rel. 452. J. 30. | | Da | 


Or 


CONDITION. 
Or 10 do by direction, Nc. of a ſtranger. Lit. 13. 


So if a condition be ro ſurrender to a ſtranger ; a ſurrender to 


© another perſon, by his requeſt, is no performance, for he cannot 
vary the condition. R. 1 Rol. 457. I. 15. | wo 
Or, after recovery, to enfeoff @ ſtranger ; and he accepts it be- 
fore the recovery. Semb. 1 Kol. 45 3. J. 20. 5 


( What ſhall be a Beach. 
(M. 1 ) An Act contrary to the Intent. 


UT it ſhall be a breach of a condition, if the feoffor oy 


obligor as contrary to the very intent of the condition; as 
if a condition be for quiet I, and the leſſor enters upon 
him wrongfully. 1 Rel. 429. J. 30, 45. 430. J. 20. Vide ante, 
G. 12. | | 
If a - dition be, that he do not let a ſhop-yard or other thing ap- 
pertaining 10 a houſe to ſuch a one as ſells coals ; and he lets the whole 

houſe, ' 3 Kol. 427. J. 35, 

That he do not interrupt in an office ; if a new officer be made, 
who ouſts him, yet if the obligor alſo interrupts, it is a breach. 
K. 1 Rol. 453.1. 5. | 3 

That he do not male debate abcut an adminiſtration; and he cauſes 
him to be cited upon it. 1 Rel. 434. J. 2. 5 

That he do not waſte; and he permits waſte. 1 Rel. 428. I. 20, 
Cone. per 3 F. 1 Rol. 428. J. 30. 

That be do not affgn; and he aſſigns in equity. R. 

Kay. 460. | | | 

If a condition be, that he enjoy without the interruption of any; a 
proſecution in a court of equity is a breach. R. Ray. 371. Per 
Dy. cont. 3 Leo. 71. | 

T hat he permits him to reap corn; a prohibition by parol is a breach. 
yt. - 

7; 338 be, that the heir do not difturb by ſuit 
or otherwiſe, if he enters upon him it will be a breach. 
. | 3 
do if a condition be, that he inſtrudt him as his apprentice in 
ebirurgery, and maintain aud employ him in domo & in ſervito, for 


þ many years; if he ſends him to the Indies with expert chirurge- 


ons for his better inſtruction, it will be a breach. R. 1 Rol. 427. 
J. 50. Hob. 134. : 7 


* 


Otherwiſe, if he ſends him ſeveral journies, within the king- 


dom, where he returns after the cure performed. 1 Kol. 445 


J. 12. Heb. 134. | 
Or if he ſends him out of the kingdom, when the nature of the 
ſervice requires it: as if he was apprentice to a merchant or ſailor. 
1 Rel. 428. J. 5. 445.1. 15. Heb, 135. | | 
If a condition be, that he Ho not deviſe a term for years to A.; 
and he deviſes it, but his executor does not aſſent; yet it ſhall be 
2 breach, for he did all that was in him to deviſe it. Per 3 J. 
1 Rel. 428. J. 45. 2Cro. 75 : | 8 
f o, 


CONDITION. 


o, if he deviſes it to his executor for payment of debts 3 
though his executor would have it without a deviſe. 1 Rel. 428. 


J. 52. x 


So if a condition be, that he do not alien a term; and he deviſcs 
it to his executor- R. 1 Rol. 429. J. 5. | | 


That he do n:t grant a reverfion without licence; and he 
8 but the leſle 


for he puts it in the power of B. to aſſign to 4. R. 1 Rol. 429. 

4 16. ; TE, EY | 
7 hat the leſſee or his aſſigns do not alien; and the executrix 

of the leſſee takes huſband, who aliens. Semb. Dy. 6. 6. 


| (M. 2.) By a Diſability to perform. 


80 a condition ſhall be broken, if the party has diſabled himſelf 


to perform it: as if a condition be to exfeoff the feoffor, and 
enfeoffs a ſlranger. Lit. S. 355. 1 Rol. 447. J. 40. 3 


Or, makes an eſtate in tail, or for life, to a ſtranger. Lit. 


. 35. 3 | 
Oc, enters into religion. Co. L. 221. 6. 


Or, ſuffers a recovery againſt him by default. Co. L. 222. B. 


if execution be ſued upon it. 1 Noel. 447. J. 45. | 
Or a real recovery be againſt him, and execution thereupon. 


I Kol. 448. J. 25. 


(M. z.) Or to perform in the ſame Plight. 


So, if be be diſabled to perform in the ſame plight and 
condition that it was when the condition was created. Co. 


EE Em 
As if a condition be, to eff, and he leaſes for years to ano- 


ther. Lit. 8. 356. K. 1 Co. 25.6. 
Tho! the leaſe be to commence in futuro. Co. L. 221. a. R. 


2 Co. 59. = 
. Tho” - be only a poſiibility of a charge i» futuro. Ce. 
L. 221. 8. | Rk ; 
So if he takes a wife, for ſhe will be thereby entitled to dower, 
if ſhe ſurvives. Lit. S. 359. 6 | 
So if a woman takes huſband. Semb. Hard. 463. 


So if he grants a rent-charge out of the land. Co. L. 221, 


b. 222. 1 Rel. 447. I. go. ; 
Or acknowledges a ſtatute or recognizance. Co. L. 222. 4. 
Or a judgment be againſt him. Id, | 


So if a condition be, that he re- enfeo during his life, and he 


dies; the condition is broken. Co. L. 222. 6. 
That he re- grant an advow/on, and before h& does it the church 


becomes void; the condition is broken. Co. L. 2:5. . Vide ante, 


If 4 


(G. 5.) Ne 


e does not attorn. Per 3 J. 1 Rel. 429. 
10. | _ 
hat he do no! aſſign, ſo that it comes to A. and he aſſigns to B. 
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leate upon a ſurrender of the old; if he levies a fine by which he 


 beirs, before ſuch a day; if the feoſtor be attainted for-treaſon or 


CONDITION. 

Tf acondition be, that he deliver an obligation, and he ſues and 
recovers upon it, and then delivers it; it thall be a breach of the 
condition, for it ought to be delivered in the fame plight as 
it was at the time of the condition created, R. 1 Kol. 447, 


L 2 3 3 
Or that he cancel a ſlatute, recegnizance, Sc. and he extends it, 


and then cancels it. . Ray. 25. 1 Sid. 48. SED 

And if before the condition broken, the other ought to do the 
firſt act, he need not do it, when the party has ditabled himſelf 
to perform the condition; as if the obligor ought to make a new 


cat not make a new leaſe, the condition is broken, tho? the other 
docs not jurrender. R. 5 Co. 21. Cro. El. 450, 479. Vide ante, 
(L. 11.) N 5 hs : Ns 


(M. 4.) Tho? the Diſability be afterwards Temove * 


And if a ſeoffee, Ic. be at any time diſabled by himſelf to 
perform; the condition ſhall be broken, tho' the diſablity be af. 
terwards removed, and the feoffor may re- enter after the removal; 
as it after a feoffment to a ſtranger the feoffee takes back an eſtate 
to him and his heirs, the f-offor may enter for the conditicn 
broken. Co. L. 221.6. 1 Kol. 448. B. | 

So if the feotfee enters into religion, and is deraigned be- 
fore the day limited for performance of the condition. Cs, 
EE SAt<ps - 

Or the wife dies. IId. | 

Or a rent-charge determines. Co. L. 222.4. 

Or the grantee chuſes to have a writ cf annuity ; by reaſon of 
which the land was never charged. Ibid. © . 

But if*a diſability on the part of a feoffor be removed before the 
time of performance, the condition may afterwards be well per- 
formed : as if a condition be to pay ſo much to the feoffor or his 


* 


ſelony, but before the day the heir is reſtored, it ought to be 
paid. Co. L. 221. 6. | 


(I. 5.) What ſhall not be a Diſability. 
But if a condition be 75 enſeef, and the ſeoffee be diſſeiſed; 


tais is no diſability, nor breach of the condition, for he may 
* 12 + «© * , . 
= upon the diſſeiſor, and make the feoffment. 1 Rol. 453. 
40. f : 2 a 
So, if he be diſſeiſed by the feoffor or qbligee himſelf. Ibid. 
80, if dating the diſteiſin the feoffee takes a wife, acknow- 
ledges a ſtatute or recognizance, Sc. which dies, or is diſcharged 
and then he re- enters; the condition is not broken, for there 
never was any poſtio:lity cf charge upon the land. Co. L. 222. 4. 
. 2 Co. 50. WE, 
So, 


CONDITION. 


So, if joint-tenants are bound, with condition to convey, Sc. 


and ones takes a wife; for ſhe has no title of dower, if her hui- 
band does not ſurvive. Hard. 463. | EX TOY 8 
So, if a condition be, mot to permit a whore in his houſe after 
avarning; and he warns ſuch a woman, but afterwards Coa:- 
mands her to ſtay ; this command does not diſable the removal, 
and therefore does not excuſe the breach. 1 Rel. 454. 4. 25. 


8 Co. 91. 6. | | | 
if the feoffee be diſſeiſed by the obligee or feoffor himſelf, and 


he does not enter and make the feoffment within the time li- 


mitted; it will be a breach. 


So, if a condition be, that the leſſee ſhall drain off water before 


ſuch a day, and the leſſor enters, and continues in poſſeſſion till 
the day; it will be a breach. K. 1 Rel. 453. J. 45, 


(N) Uhat (hall not be a-Bzeach. : : 


U if a condition be, that he permit the executor ib take goods; 
a verbal denial is no Breach, but there ought to be ſome act, 
as reſiſtance, ſhutting up the houſe, Ic. R. 8 Co. 91. 1 Rel. 


430. 4. co: 


If it be, that he do net meleſt, vex, Ic. any copyholder paying his 


ſerwices; an entry upon kim to beat him is no breach, if he do 
not ouſt him of his copy hold. R. Cro. El. 421. Mo. 402 
A. demiſes lands to B. for 21 years, with proviſo of re- entry 


on breach of any of the covenants; covenant that B. ſhall not 


affign, transfer or ſet ever, OR OTHERWISE DO OR PUT AWAY, 
this preſent indenture cf demiſe, or the premiſes hereby demiſed, ox 


ANY PART THEREOF. (N. The words all not N 6 not here.) 
B. by indenture demiſcs for 14 years; this is not a breach of the 
covenant or condition. Per let. curiam. Cruſe v. Bugby, . 


11 C. 3. 3 Will. 234. Q. What would be a breach? Or, by 


what means is a tenant to be reſtrained from acting in this man- 


ner ?] | | 
Agreement that A. ſhall pay B. 8s. per week during his life 
and his wife's, and the ſurvivor, and that B. ſhall not ſell news- 
N B. dies and his wife ſells news- papers, this is not à 
reach, and 4. muit continue to pay the 8s. Cooke v. Cole raſt 


H. 13 G. 3... 3 Will. 8 


[Bond from A. B. and C. with condition that A. ſhall faitk- 


fully ſerve D. a brewer, as a bread (an abroad) clerk, and pay 
him all monies received for him. D. afterwards takes a partner; 
4. continues in their joint ſervice, receives money on their ac- 


count, and does not pay it; this is not a breach in the ſureties, 


Wright v..Rufjell, H. 14 G. 3, Lill. 530, 
Vide ante, (M. 1, 5.) : ON Od 


CONDITION. 


? O) Cho ſhall take Advantage of a Condition 
. yo broken. - 


(O. 1.) By the Common Law. 


F a condition in deed be broken, none ſhall take advantage of 
„1 it by re-entry, but the feoffor or his heirs ; for a re-entry can. 
not be reſerved, or given but to the feoffor, donor, leſſor, or his 
heirs. Lit. S. 347. © 5 Th | 
{A right of entry always ſuppoſes an eſlate; and if an eſtate 
is granted to a man, reſerving rent, and in default of payment, 
right of entry is granted to a ſtranger, it is void. -Smzth v. Pack. 
burſt. Opinion of the twelve Judges in the Houſe of Lords, 1742. 
3 Athyns 134. | 
And it may be reſerved to the heir, where the fſeoffor himſelf 
cannot take advantage of it. Co. L. 214. b. 
And a guardian in chivalry, or ſocage, may enter in right of 
the heir. Co. L. 215. 6. ED | 
So, if a condition to an eſtate by a corporation be broken, the 
ſucceſſor may take advantage of it. Co. L. 214. 6. R. Mo. 52. 
So the king may enter in right of an infant in his wardſhip. 


I Rel. 473. l. 47, 50. | | 
So, if it be annexed to a term for years, the executor or ad. 


miniſtrator may. Co. L. 214. 6. = | ; 

So an heir, ſucceſſor, &c. may take advantage of a condition 
in deed broken in the time of his anceſtor, predeceſſor, or in va- 
cation. R. Mo. 52. | a i 
But by the common law, the aſſignee or grantee of a reverſion 
could not enter for a condition broken; for to prevent all main- 
tenance, c. the common law did not allow the affignment 
” a choſe in ation, ot of a title to entry, or re-entry. Co, 

„. N | 8570 

So, Ss a condition broken upon a leaſe by ceftuy que »ft, 
the feoffees could not enter, tho? they are privy in eſtate. Co. I. 


21 N a. 
or the lord by eſcheat. Lit. S. 348. 

Nor any aſſiguee in deed, or in law. Co. L. 215. 8. 

Nor a perſon in remainder. 1 Rol. 473. J. 44. | 

Yet, by the common law, if a condition in law annexed to the 
eſtate is broken; the aſſignee of the reverſion ſhall have ad- 
vantage of it; as, if leſſee for life commits a forfeiture. Co. L. 
215. &. | | | 

So, the lord by eſcheat, and every one who has the land, for 
a breach in his time. bid. | 

So, if by a condition broken, the eſtate ceaſes without entry, 
the aſſignee ſhall have advantage of it : as, if a leaſe for years 
be, upon condition, that 4 ſuch a thing be done, it ſhall be void; 
for by breach of the condition it is abſolutely determined. Co. 


L. 214. 6. 1 Kol. 473. 1. 55. ZR 
5 er- 


CONDITION. 


vid for non-performance ; for, notwithitanding thoſe words, an 
| . Gerl will not ceaſe without entry. Co. L. 214. 6. 
Or, if a leaſe for years be upon condition, that if ſuch a thing 
be done, the leſſee ſhall re-enter 3 the grantee of the reverſion ſhall 
not have advantage of it, for he cannot enter. Co. L. 215. a. 
If a limitation be annexed to an eſtate, the grantee of the re- 
verſion ſhall take advantage of it; for the eſtate determines i2/o 
fafo without entry. Co. L. 214. 6. 


without his command. R. Mo. 52. | | | 

[An entry by a ſtranger without authority is good, if it be aſ- 
ſented to afterwards, and will ſupport ejectment, if the aſſent be 
before the demiſe in the declaration, Fitchet v. Adams, P. 
13G. 2 Str. 1128. ] | | 5 | | 


(O. 2.) By the Star. 32 H. 8. 34. 


And now by the f. 32 H. g. 34. a grantee from the king of 
any reverſion, c. and all other grantees or aſſignees, &c. their 
heirs, executors, adminiſtrators and aſſigns, ſhall have like ad- 
vantage againſt leſſees, &c. by entry, Wc. as the leſſors or gran 


tors themſelves. 


common perſon, ſhall take advantage, by this ſtatute, of a con» 
dition broken. Co. L. 215. a. 5 
BE So an aſſignee of the king's ſucceſlor, tho' the king only be 
named. IId. | | G 
So, a grantee of the reverfion by bargain and ale enrolled, 
tho he is not in from the bargainor in the per, but in the poſt by 
the - flat. of uſes, yet he is an aſſignee within the flat. for he 
claims by the bargainor. Co. L. 215. a. 3 Co. 62. 3. X. 
Mo. 98. 4 Leo. 29. | | | | 
5 if a reverſion be granted to the uſe of another. Co. L. 
215. 6. N 0 | 5 
So a grantee of a reverſion only for life or years, ſhall take ad- 
vantage of a condition. Co. L. 215. a. 5 
So, if a deviſe be for years, rendring rent, upon condition, 
and by the ſame will the inheritance is deviſed to 4. and his 
heirs; A. ſhall have the reverſion, and ſhall take advantage of 


2 Leo. 33. | 
So, if a bargainee of a reverſion, before attornment, cotiveys 
to B. to whom the leſſee attorns ; B. ſhall take advantage of a 
condition, tho” his grantor could not for want of attornment. 
R. 5 Co. 112. 3. Cre. El. 833. Et 

So an aſſignee of an aſſignee in perpetuum. 4 Leo. 29. | 
But an affignee of a reverſion by bargain and ale, by grant, 
feolfment, or fine, ſhall not take advantage of a condition broken, 


"ar of the aſſignment, Co. L. 215. 4. 6. Vide antes 


Otherwiſe, if a leaſe for life, Ge. be, ufon condition, ts le 


So none can enter for a condition broken, as a bailif to another 


And therefore, every grantee of a reverſion by the king, or a 5 


the condition, tho“ it was not a reverſion in the deviſor. X. 


az 
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And by the f. 32 H. 8. 34. an aſſigne e of 5 ſhall not 
take advantage of a condition annexed to an eſtate tail; for the 
ſtatute ſpeaks only of leſſees. Co. L. 21 3 

So a lord by eſcheat, wao claims only by act of law, ſhall not 
be an ages within tais ſac... to tak? advantage of a condirian 


broken, L. ;. 28. 
Nor a =o of, a villein ; nor he who enters for mortmain. 
DL. - 


So an aſſignee of part of a 8 mall not take advantage 
of a condition; as, if a leaſe be of three acres upon oed 
the afizace of che reverſion of two acres ſhall not enter if the 
condition be broken; for the condition being entire, cannot be ap- 
portioned by the act of the parties, but thall be deſtroyed. Co. I. 
Ag. . E. Dy 309. 5 C. 65. 6. 1 Ral. 478. l. 35. 1 
As. 98. R. Cre. El. 833. 4 £20.27. Vide poſt, (Q.) 

Ocherwiſe in the caſe of the king; for the king mall haze 

advantage of the breach. Co. L. 21 Fe 4. Dub. Mo. 204. R, 
5 hs 59. a. 
809 a coalition may be apportioned by act of law; as, if 2 
man makes a leaſe of two acres, one of the nature of Borough- 
E1zlih, the other at common law, upon condition, and dies 
having two ſons; each may enter on a breach, into his acre, 
8 215%. Dy. zog. 

So it may be apportioned, by the wrong and act of the leſſer, 
C5. L. 215. 4. 

So an aſſignee of a reverſion ſhall not take advantage of 2 
breach of every condition, but only of a condition, for pay ment 
of rent, for not doing waltz, or other matter of like nature: far 
tho” the ſtat. ſpeaks "of (other Forfeiture, ) it ſhall be underſtood 


only of other forfeiture of the tame nature. Co. L. 215. 6. | PO 
As, ef a con{ition to do a taing incident to reverſion, as paj- AR 7; 
Ment of rent is. Sid. | 
Or, to d:dut out of a rent-charge if he be diſturbed. WW C 
4 Mod. $2. | f 
Or, for che benefit of the eſtate, as is the not doing waſte, WW th, 
Co. L. 215. b. nun 
Ss is a condition for repairing houſes, fences, Sc. Ibid. 


For preſerving the wood. id. 

But an aſignee ſhall not take: advantage of a condition for pays 
ment of a ſum in groſs. Ii. l. 

Or, for delivery .of corn, wood, Cc. Ibid. 

Or, of a condition, that the leſſee hall not aſſign without ll 
cence. | Semo. Rey. 250. | 


(O. z.) How he ſhall enter for a Condition broken. 


70. 3.) A condition to a feoffnent, &c. may give an entry generally, 
Waere au or a ſpecial entry; as, 1ill he be ſatisfied, &c. 
eatry i; If a condition be, that be ſpall enter and hold the land till le 
"ry 3e ſatisfied ; he ſhall have the land only in nature ol a A 
e e. | 1 


CONDITION. 


If a condition be, that he ſoall have the land till he be thereof 
. fatisfied, or words which are tantamount ; the profits of the land 
ſhall be in part of ſatisfaction. Co. L. 203. a. | 


But where a condition is, that he fall have the land till he be ſa-. 


tisfied the rent to be paid, without ſaying therecf, or to the ſame 
effect; the profits do not go in ſatisfaction, but ſhall be taken to 
his own uſe, as a penalty to enforce the payment. Ibid. LES 
If the profits are in part of the ſatisfaction; when the rent is 
ſatisfied by perception of the profits, the feoffee may re- enter. 
Co. L. 203. : 

„ 4 rent be ſatisfied in part by perception of profits, 


and in part by payment, vr by tender and refuſal, which amount 


to payment. Co. L. 203. a. 


If the proſits go in ſatisfaction, during his perception of them, 


he ſhall not have debt for the rent in arrear. Lid. 


So, if they do not go in ſatisfaction, where the eſtate, to 


which the condition was annexed was for life, &c. for the free- 


hold continues in leſſee for life, and then debt does not lie for 


the rent, bid. | | | 

If he, who enters, till ſatisfied by the profits, be interrupted in 
the perception of the 2 by the act of God, as by wildfire, 
an inundation of the ſea, &c. which happens without his de- 
Fault; he ſhall (beyond the time in which he might have been 


ſiutisſied if there had been no interruption) hold till he be ſatisfed. 


R. I Co. 82. 6. 5 . | 
So, if he be interrupted by the feoffee himſelf, he may hold 


Ez over, or take his remedy by action againſt him: for he ſhall not 
= have advantage of his own wrong. R. 4 Co. 82. £5 


But where he is prevented by his own negligence or default, 
as by the entry of a ſtranger, by enemies of the king, by igno- 
rance of the condition, &c, he ſhall not take the profits beyond 
the _ in which he might be ſatisfied. R. 4 Co. $2. Sir And. 
Corbet. 


If rent be granted with a condition, that if it be in arrear, 


the grartze, his heirs and aſſigns may enter and hold the land 


till ſatisfied by the profits; the aſſignee may enter and hold till 


ſatisfaction. R. 1 Sand. 112, | | 

And the grant is good, tho' the deed be not inrolled ; for this 
uncertain intereſt may attend a certain and fixt eſtate. R. 
1 Sand. 112. 1 Sid. 34. | bn, 

So, if the grant be by deed with a covenant to levy a fine, which 
is levied of the land accordingly ; the aſſignee of the rent ſhall 
take advantage of the condition, which ſhall be transferred with 
the rent, tho” it was only a poſſibility. R. 2 Rol. 48. J. 45. 

Det if a man purchaſes the manor of D. and has other land 
conveyed as a collateral ſecurity, to the uſe of the vendor and 
his heirs till the purchaſer be evicted by his wife, and then to 
the uſe of the purchaſer, his heirs and aſſigns, till ſatisfied the 
damage had by ſuch eviction; if he aſſigns the manor of D. the 


aſſignee, being evicted, cannot enter into the other land: for the 
uſe being contingent, was not aſſignable before it happened. N. 


2 Kol. 49. J. 5 
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* 4.) 
What in- 
tereſt he 
hat © 


(O. 8.) 
Where the 
entry is 


general. 


CONDITION. 


He who enters, has only the pernancy of the profits till ſatis. 
fied, and no certain intereſt ; for the freehold continues in the 
feoffee, Sc. Co. L. 203. a. | 

Tho? the condition be, zhat the froffor, his heirs and afſigns enter, 


Sc. K. 1 Sand. 112. 1 Sid. 344. Ray. 136, 158. 


And if he enters his intereſt goes to his execators. R. 1 Sid. 
223, 262, 344, 5. D. Al. 45. DIG 5 
ut he who enters, may maintain an ejectment; for he haz 

an intereſt to make a leaſe for trial of the title. R. 1 84d. 345. 


1 Saund. 112. : 


If a condition upon a feoffment, or other eſtate of freehold be, 
that for non-performance the feoffor, &c. ſhall enter; if the condi- 
tion be broken, the eſtate is not defeated, generally, till entry, 
or claim: and therefore, if he can, he ought to make an actual 
entry. Co. L. 218. a. | 

And if the eſtate lies in grant, as an advowſon, rent, rever- 
fon, &c. he ougat to make a lawful claim. Co. L. 218. a. 

So, tho? the condition be, ht for non-performance the eftate 
ſhall be abſolutely void; for an eſtate of freehold cannot regularly 
cexſe, without entry, or claim. Co. L. 218. a. 2 Co. 50. 


'2 And. 8. 


So, tho” the condition be upon a bargain and ſale, which 
paſſes only an nſe, which might ceaſe at the common law with- 


out a claim; for now, by f. 27 H. 8. the poſſeſſion is executed, 


2 9 - 

Yet in caſe of neceſſity, there need not be an entry or elaim: 
and therefore, if a leaſe be for five years, upon condition, 7hat 
if the l:fſee within two years pays zol. he ſball have the fee, and li- 


very is made, by which the leſſee has a fee conditional: if he 


does not pay, the fee ſhall be reveſted without entry, for he can - 
not enter daring the term. Lit. S. 350. | 
Sc, if a rent be granted out of his land, upon condition; if 


the condition be broken the rent ſhall be extin&, without claim, 


for he need not claim upon the land which he has in his own 
poſſeſſion. Co. L. 218. a. DRE - 

So, if a feoffment be upon condition, and before the time of 
performance, the feoffee leaſes for years to the feoffor, and then 
the condition is broken; the feoffor, being in poſſeſſion, cannot 
enter. 1bid. 5 | 

So, if a covenant be to ſtand ſeiſed to the uſe of himſelf for 
life, remainder over with power of revocation : if he revokes, 
there needs no entry or claim. Co. L. 218. 6. R. 1 Co. 174 


By whom entry may be made, Vide Claim, (B. 2.) 
(O. 6.) He ſhall be in his firſt Ellate. 


He who enters for a condition broken, regularly ſhall have the 
land ja his firſt eſtate, Co, L. 203. 4. 1 Rel. 474. J. 17. PE 


— 
— 


CONDITION. 
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tis- And therefore; if tenant for life makes a feoffment; and enters 
the for the condition broken; he ſhall be ſeiſed for life, the reverſion 
as before. 1 Rol. 474. 1. 27. 5 | 
ter, So, if he enfeoffs him in reverſion, upon condition. 1 Rel. 
174. J. 30. | 5 
dia. So, 11 2 man grants, or deviſes for life; upon condition, re- 
| mainder over ; if it be a good condition, the entry for the condi- 
has tion broken will deftroy the remainder. 1 Rol. 474. J. 40, 45. 
45. Cont. Dy. 127. Acc. 29 Af. 17. KR. atc. 10 Co: 41. 6. I Kol. 
472. J 4, 4. . = ROE ; 
And therefore, a condition annexed to an eſtate for life, where 
be, a remainder over is limited, ſhall be taken as a limitation. Yide 
nd1- oft, (T.) 7 5 1 
try, wo otherwiſe will it be in 4 caſe of neceſſity: as; if a man 
tual ſeiſed in right of his wife, makes a feoffment upon condition, 
and his heir enters for the condition broken, his eſtate immedi- 
er- ately ceaſes, and ſhall be veſted in the wife. Co. L. 202. 4. 
| If ceſtuy que uſe made a feoffment before fl. 27 H. 8. upon 
2 condition; and entred for a breach after the ſtat. he would be 
arly _ of the eſtate, whereas before he had only the uſe: Co. 
0, + 202. a. | 5 . 
If tenant in ſpecial tail enfeoffs upon condition; and his wife 
hich dies, and then he enters for a breach: he ſhall be only tenant in 
ith tail after poſſibility.” Co. L. 202. 6. 8 
Ned. So he ſhall not have it in his firſt eſtate as to collateral quali- 
ties: as, if tenant by homage anteſtrel makes a feoffment upon 
TION condition, and enters for a breach ; he ſhall not hold afterwards 
that by homage anceftrel, for the preſcription was interrupted. IId. 
41;. So, if a copyhold eſcheats; and the lord makes a feoffment of 
{he it upon condition, and enters for the breach. IId. | 
can. If tenant for life makes a feoſtment, and enters for the condi- 
: tion broken, it ſhall be ſubject to a forfeiture. 15d. ws 
..ir So, if a grantee of a ward by the king grants to the ward him- 
aim, ſelf for 1200/. to be paid at his full age; his wardſhip and mar- 
own riage for ever, upon condition; that if he dies within age or be- 
; fore the 1200/. paid, the grant ſhall be void ; if he dies within 
+ of ll age, the wardſhip and marriage are not reveſted. R. Sav. 79, 80. 
then Entry for a condition broken defeats the eſtate; to which the 
0 | condition was annexed, to all intents: and therefore, if the 
feoffee upon condition dies, and then the feoffor enters for the 
c for condition broken, the wife of the feoffee ſhall not be endowed: 
41 1 Kol. 474. J. 10. | FE, g 75 
174. MY 3 C | 
oy P) That ſhall be a Diſpenſation, 
1 F after a condition broken annexed to an eſtate of freehold, V. Copy- 
4 and notice of it, the feoffors accept the rent due at a ſubſe- 5d, 
quent day; ic ſhall be a diſpenſation of the forfeiture, for he al- „ (I. 8.) 
lows the eſtate to have continuance. Co. L. 211. 6, Per 3 J. br 
e the C. E. 553, 572. at. 4 


as So, 
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So, if a condition upon a leaſe for years be, for non-payment of 
vent to re-enter 5 the acceptance of rent at « ſubſequent day, 15 a 
diipeniation. Cro. EI. 553. 572. | | 

So, if he reſtrains, or brings an aſſiſe for rent due at the ſame 
day, or a ſubſequent day. Co. L. 211. 6. 1 Rel. 475. l. 25. 

Or, tor rent incurred at a day precedent : for he affirms the 
eſtate to have continuance. 1 Rol. 475. J. 30. | 

So, if a condition be that he Hall not afſign ; acceptance of rent 
from the. aſſignee will be a diſpenſation. - R. 2 Cro. 398. 

If it be alledged, that he knew it, it is ſufficient ; for he had 


voc aotice, it ſhall come of the other part. R. 2 Cre. 398. 


But if a condition be 70 40 à collateral thing ; acceptance of rent 
betore notice of forfeiture, is not a diſpenſation. R. 3 Co, 65. 
Cro. El. 528. „„ | 

So, if 3 be o pay money; acceptance of rent due be- 
fore, is not a diſpenſation. os 

So, if he afterwards accepts the rent, by the non-payment of 
whicu the condition was breken, and gives an acquittance for it. 
G > | | 

80, if by a condition broken, the eſtate abſolutely ceaſes ; ac- 
c-ptance of rent, due at the ſame or a ſubſequent day, does not 
2fhrmit; as, if a leaſe for years be upon condition for non-pay- 
unt be vb. R. 1 Rol, 475 J. 3 128 

Tho' a leaſe be by the king, ns he afterwards accepts the 
rent in the excheguer upon record. R. 1 Rel. 475. J. 40. Cre. 
El. 221. 2 Leo. 134. 1 And. 303. Adm. Moe. 294. Popb. 
26544 | | | 

; 805 Ir a condition be, that he do not aſſign without licence, and 
after notice of ſuch aſſignment, the leſſor accepts the rent from 


the aſſignee. N. 1 Rel. 476. I. 5. Cro. Car. 512. 


If a licenſe be to alien ; the death of him who gave it, before 
alienation, is not a countermand. Co. L. 52. 6. | 
(Y Uhat Act deſtzops a Condition. 
F after a leaſe upon condition, the leſſor grants the reverſion 
of part of the land, this deſtroys the condition. Yide ante, 
. : | | . 
N So, 10 the leſſor releaſes the condition. | 
So, if a feoffee upon condition makes a leaſe for life, remain- 
der to H. and the feoffor releaſes the condition to the leſſee only; 
the whole condition is gone. Co. L. 297. 6. | 
So, if a condition be to do ſuch an act, and the leſſor diſ- 
charges him of part; the whole condition is deſtroyed ; as, if 2 
condition be to plow his land, or build his houſe, and he diſcharges 
him of part. 1 Kol. 471. J. 47, 52. 
So, if a condition be to go with B. and C. and he diſcharges 
him as to B. 1 Rel. 471. J. 50. | 1 
If a condition be, that he do not demiſe any part without licenſe; 
if he licenſes as to any part, he may demiſe all the reſidue, 
witzou: licenſe. 1 Rel. 471, J. 42, 2 Cro, 102, R. 4 Ce. 
120. Cre. El. 816. | F 
Ty 


CONDITION. 


Ot, that he and his affigns do not demiſe ; if he aſſigns by 
Hicence, the aſſignee may afterwards demiſe, without licence, 
K. 1 Rel. 471. J. 35. 4 Co. 120. 4. Cro. El. 816. | 

Or, that none of the lefſees demiſe without licence, and he gives 
licence to ane; the other leſſees may demiſe without licence, 
1 Rol. 472. J. 7. 4 Ce. 120. bs 

So, it a leſſor gives licence; the leſſee may uſe it after a grant 
of the reverſion. R. 2 Cro. 102. | 

Or, the death of the leſſor. _ Co. L. 52. 5. 8 

So, if a condition be, at he ſhall affign only to his wife, 
or brother; if he aſſigns to the brother, he may afterwards aſſign 
to another. R. 2 Cro. 38. Per 2 F. 3. cont. Dy. 152. Bat 
' the ofinion of the two judges allowed. 4 Co. 120. 5. 

if a leaſe be upon condition to huſband and wife, that if 
it comes to any other hand thau their en, and their ies, the lefjor 
ſhall re-enter ; if the huſband dies, and the wife takes another 
| huſband, the leſſor ſhall re-enter. Dub. Mo. 21. 
If a man leaſes for years upon condition, and afterwards leaſes 
by indenture for the ſame term to another, to commence imme- 
diately; this does not deſtroy the condition, for the ſecond leaſe 


1 


is good only by eſtoppel. 1 Rol. 472. l. 50. 7 
(R) Condition in Law; what is. 


| Condition in law is that, which the law implies without 
any expreſs words of the party. Co. L. 232. 6, — 
As, to the eſtate of tenant by the curteſy, in dower, after 
poſſibility, for life, for years, by ſtatute-merchant, ſtaple, elegit, 
guardian, &c. a condition is annexed by the law, that they do 
not alien in fee, &c. Co. L. 233. 6. 
To every eſtate, that it be not aliened in mortmain, Ibid, 
So, to the eſtate of tenant by the curteſy, in dower, for life, years, 
Fc. a condition is annexed, that they do not commit waſte. 417. 
So, to a grant of an office of a parker, ſteward; bedel, bailiff 
of a manor, and other offices, a condition is annexed by law, 
that he do that which to his office appertains. Lit. S. 378, 379. 
So, by the /f. 5 Ed. 6. 16. to offices which concern the admi- 
niſtration, or execution of juſtice, a condition is annexed, that 
he do not purchaſe or ſell his office. Co. L. 234. a. ide 
Offcer; , - 
So, to all franchiſes a condition is annexed by law, that 
they be not miſ-uſed. Mir. ch. 5.8.4. 2 Iiſt. 223. D. Quo. 


War. 11, 12. | 5 1 
Wbo are bound by a condition in law. Vide ante, (A. 10.) 


) What ſhall be a Beach of a Condition in 
(S. 1.) Pereliction of an Office. 


WI HEN an alienation by tenant by the curteſy, in dower, 


for life, years, &c. ſhall be a forfeiture. Vide Forfeiture, 
(A. I, &c.) 7 | 


When an alienation in mortmain. Vide Capacity, (3. 2, &c,) 
| 2 e 
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When waſte ſhall be a forfeiture. Vide Wafte, (F. 1, 2.) 
In all caſes where an officer relinquiſhes his office, and refuſeg 
attendance, he forfeits his office. Co. L. 233. 6. K. 9 Co. 50. b, 
Jö; 2h . | 
So, if an officer has a ſentence againſt him in the ſtar- chamber 
for bribery, and that he be incapable of any judicial office ; his 
_ . office is not loſt by the ſentence, for if he be pardoned, he may 
afterwards execute it. But if, after ſentence, and before the 
pardon, he refuſes attendance ; it is a forfeiture. R. Cry, 


Car. 55. | 
(S. 2.) Abuſing his Authority. | ; 

So, in all cafes where an officer acts contrary to the duty of his 
office; it ſuail be a forfeiture : as, if a parker kills deer, &. 7 
without warrant. Co. L. 233. 6. R. 1 And. 8 | © 
Or, deſtroys the vert; as by cutting down, or felling of trees, f 


wood, unde wood, c. Co. L. 233. 6. 1 And. 29. R. Mo. 70), 
787, . | | = 1 ä 
Or, Zi down the lodge, or other houſes of the park. Cy, 
J%%%%%ͤ // ͤ 26-7 | | 
Or, ſurcharges the park by agiſtment, that the deer have not 
ſuſficient herbage. N. Mo. 787. | 
So, if a parker refuſes to execute the warrant of his maſter; or 
to permit it to be executed. Per 2 J. 1 cont. Mo. . 
If by ſtat. an auditor be bound to ſhew his account before 
2 _ annually, and does not do it; it ſhall be a forfeiture, 
r 5 
| So, if an officer neglects that which by his patent he ought 
to do /ub pana forisfatture ; as, if he does not account, or pay 
money due upon an account, at the time appointed by his 
patent. R. Dy. 211. a. | | 
If he, who has an office of the cuſtody of a houſe of the 
king, denies him who has the inheritance to inhabit there; 
it ſhall be a forfeiture. R. 2 Cre. 18. Mo. 787, 
- Otherwiſe, if his ſeryants do it of their own head. F. 
2 Cro. 18. Mo. 787. | 
So, in all publick offices, which concern the adminiſtration of 
Juſtice, non-iſer, of itſelf, is a forfeiture, Co. L. 233. a. Vidt 
r 3 „ 
As, abſence in a philizer for two years. Dy. 114. 6. 
In a town clerk. 1 Sd. 14. Vide Franchiſes, (F. 27.) 
But abſence involuntary, or for a reaſonable cauſe, is not 2 
forfeiture; 38, if a ſerjeant of arms makes a deputy by tht 
king's licence by parol only. R. 9 Co. 99. 
So, in private offices, »on-y/er, if it be accompanied with any 
damage to the lord or maſter, is a forfeiture: as, if a parker 
abſent for two or three days, and in his abſence deer, &c. are 
killed. Co. L. 233. a. | | 
So a voluntary negle& to attend, without a reaſonable excule 
of the abſence, is a forfeiture of the office of ſerjeant at arms 0 


the lord chancellor, R. 9 Ce. 99. Dy. 198. 4. * 
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So non-attendance in his month of waiting, is à forfeiture 
of the office of clerk of the ſignet. D. 1 Sig. 81. 


r. D. 1 Sid. 81, | ö 
E 2 private officer, who has only a certain fee to be paid by 
his maſter, may be diſcharged ad libitum. Co. L. 233. a. 

But, generally, xoz-»ſer of a private office, without a ſpecial 
damage, is not a forfeiture, Thid. . 

So a private officer cannot be diſcharged ad libitum, where he 
has profits belonging to his office, beſides his fee; for a grantor 
cannot defeat his own grant: as, a ſteward of a manor, Ec. 
TL. $334 „ ; 5 

So he cannot be diſcharged ad libitum, where his fee is not 


office. Did. 
feiture. Vide ante, (O. 6.) 


(T) Limitation; what hall be, 


O, if an eſtate be granted under a limitation, there is a con- 
dition in law, that if the contingency upon which the eſtate 
is limited happens, the eſtate determines. 
As, if an eſtate be granted to a woman durante viduitate. Co. 
JI. 234. 3. Jan. 58. Wide Ambler 209.* | 
Or, dum caſta & ſola vixerit. Co. L. 234. 6. : 
So, dummodo, quamdiu, donec, guouſgue, Ic. are words of li- 
mitation. Co. L. 235. a. 10 Co. 42. a. | 
So, where an eſtate is limited by way of uſe, it ſhall be a con - 


mon law. Pol. 78. | - 


that he pays, or does fuch an act, c. and for non-payment, &c. 
deviſes it over; this ſhall be taken as a limitation, tho' there are 
expreſs words of condition ; for otherwiſe, the heir, who ought 
to enter for the condition broken, will take adyantage of his own 
default. R. 1 Rol. 411. . 30, 45, R. Ray. 237. R. 2 Mod. 7. 
Vide Ambler 250, | | 

So, if an eſtate. be deviſed for life, or years, upon condition, 
remainder over in fee ; the words of condition ſhall be taken as 
a limitation; for otherwiſe, by entry for the condition broken 
the remainder will be deſtrpyed. Cont, 10. Co. 40. 5. Per 


El. 919, 833. R. 2 Cro. 592, R. 1 Vent. 203. 1 Med. 86. 
So, if teſtator deviſe his eſtate to his wife far life, and after 
her death to ſuch child as ſhe was then ſuppoſed to be en/cine 
with, and to the heirs of ſuch child for ever, provided that if 
ſuch child as ſhall happen to be born ſhall die before the age of 
21 years leaving no iſſue of its body, the reveriion over: no child 

is born, this is limitation of a remainder, 1 /#/5//, 105, 106. * 
4 80. 


And, if the office was granted in reverſion, non-attendance 
when the office is void, without notice of the death of the former 


paid by the lord, but to be allowed out of the profits of his 
What charges, &c. ſhall be avoided by an entry for a for- 


ditional limitation; tho? it would not be a condition by the com- 


If a man, by his will, deviſes land to his heir, upon condition, | 


Periam, acc, I Leo. 383, K. 2 Leo. 38, Ow. 8, 55. R. Cra. 
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death of his wife and ſen, bar the intail. Forer v. Fonſter, 


-« wiſe directed) have been intitled in poſſeſſion as tenant for lit 
« or in tail, ſhall be under twenty-ſix, the truſtees ſhall enter and 


be laid out in lands to the ſame aſes;“ and A. attains twent)” 
ſix, marries, dies leaving his wife cnſeinte of B. the truſtees take 
no eſtate in the premiſſes on the birth of B. Lade v. Helford, 7. 


CONDITION 


*So, if a term be bequeathed to A. and his lawful heirs, and if 
he die ard leave no lawful heir, then to B. the limitation to B. jg 
good; for by“ lawful heirs,” is apparently meant, “ heirs of 
the body,” and © leaving no lawful heir,” muſt be confined to 
leaving no iſſue at the time of his death. 2 Term Rep. 720.* 
[IF A. on the marriage of his eldeſt ſon B. ſettles a freehold 
leaſe held for the life of B. and others, in truft to permit B. to 
enjoy for life, then his intended wife for life, then, after being 
ſubject to a charge for younger children, in truſt for the heirs. 
males of the body of 2B. and in default for the heirs-males of the 
body of A. and in default for the right heirs of A.; this limita. 
tion to the heirs-males of the body of A. is not a contingent re. 
maiuder, but a limitation of the eſtate; and B. thus being in the 
nature of tenant in tail, and alſo tenant for life, may, on the 


H. 1741. 2 Aikyns 259. ] To 
II A. deviſes lus real eſtate to his heir at law B. and his hein, 
on expreſs condition that in three months after. A. 's death he exe. 
cute to his truſtee a releaſe, if not, to C. and B. dies in A.'s life. 
time, the eſtate goes to C. and not to the heir at law] for this i 
not a ſtrict condition but a conditional limitation. Avehn v, 
Ward, H. 1749. 1 Vexey 42c.] S 

So a deviſe i? a houſe to A. provided that if he does not inbali 
there, it ſhall be to the lord, will be a limitation. Dal. 117. 

So expreſs words of a condition ſhall be taken for a limitation, i 
the nature of the caſe requires it. Eg. Abr. 105. 4 

Yet, if a remainder is not limited upon the non-performance 
of the thing to be done by the condition, it ſhall be taken # 
a condition, and not as a limitation. Sem. 1 Rel, 411. . l;. 
„ f 8 | | | 

So, if an eſtate be 7 A. paying, &c. and if he do not pay, tiÞ. 
and i he do not perform, to the mayor, Cc. the ſecond limitation 
wiil be void; for it will be a poſſibility after a poſlibility. Semi. 
Cro. Car. 577. „ 858 of | 

So, if a freehold, or inheritance be deviſed with remainder 
over, upon condition, that if he do not go to Rome, oc. his efat 
ſhall ceaſe, and ſpall go to him in remainder; it cannot be taken #3 
a limitation, for a frechold cannot ccaſe. Jon. 58. 

It a man deviſes land, and money to be laid out in land, t 
truilees, on truſt and to the uſe of A. in ſtrict ſetilement, vid 
remainders over in ſtrict ſettlement ; proviſo, “ that when the 
« perion who for the time being would (if teſtator had not other: 
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« receive the rents and intereſt, and allow certain maintenance 
« to ſuch terant for life, or in tail, the reſt to accumulate, 


* 


3G. 3. 38.0, 1416.] 


Condition in Terrorem. 
Vide Chancery, (2 Q. 6.—3 Z. 6, 7.) 


Vide more of Condition, in Chancery, (2 Q. 1, &c.—4 D. 1; 
1 &c.—E/tates. (A. 6, c.) — Obligation, (E:)—Uſ/es, (K, 4.) 5 


CONDUCT. 
Vide Aamiralty, (E. 8.)—Prerogative, (B. 5.) 
CONFERENCE. 
Vide Parliament, (G. 24, 29.) 
\ CONFESSION. = 
Fide luci ccni, (K.)—Pleader,(G, 3—Qu5.—V-2—2W.15.) 
CONFIDENCE. 


Vide Chancery, (4 W. 1, &c.) 


CONFIRMATION: 


(A) Confirmation in Fact; by what Utozds it 


FN ONFIRMATION is when a man confirms a defea- 
ſible eſtate, or enlarges a particular eſtate. Co. L. 295. 8. 

And it is expreſſed, or implied. IU. 

By a confirmation expreſs, or in fact, a voidable eſtate ſhall be 
confirmed, ſo that it cannot be avoided; as, if a diſſeiſee con- 
firms the eſtate of the diſſeiſor. Vide Lit. S. 5 19. | 

And there needs not the word, confirmavi ; for if a man 
uſes A* word dedi, or conceſſi, that amounts to a confirmation. 
Lit. S. 531. | | | 
So, FRY Co. L. 301. 6. 

So, if a man ſa 
to a confirmation. 1bid. 


And a confirmation ſhall be good by ſealing the deed, without 


livery, or other circumſtance. Semb. Saw. 49. 
So, if patron and ordinary give licence to a parſon to make 
2 grant ; that amounts to à Confirmation, Co, L. zoo. . 


ys, ole quod A. habeat ſuch land; that amounts 


So, 
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Zo, if parſon and ordinary demiſe for years to the patron, whe 
grants it over to B. This aſſignment amounts to a grant and 
confirmation alſo. Co. L. 302. a. 2 Kol. g. = 
So, if a diſſeiſor grants a rent out of the land to the diſſeiſee, 
who aſſigns it, and afterwards re- enters; that amounts to a grant 
and confirmation of the rent by the diſſeiſee. Co. L. 302. 2. 
80, if a diſſeiſor grants the land to B. for life, or in tail, re- 
mainder to the diſſeiſee, who grants over this remainder, to which 
the tenant for life attorns; that amounts te a confirmation by the 
diſſeiſee of the remainder, and alſo of the particular eſtate, 
bid. . | | : 
So if the diſſeiſee joins in a feoffment, Ac. with the heir of the 
difieiſor ; that amounts to a confirmation by the diſſeiſee. Lit. 


S. 534; | | 
So if a donee in tail grants a rent in fee to him in re- 


mainder, who aſſigns it over; that amounts to a confirmation 


of the rent, if the donee dies without iſſue. Semb. 1 Rol. 482. 


J. 45. 


So if a donee makes a leaſe not warranted by . 32 H. 8. and 
dies, and the iflue accepts the rent; that amounts to a confirma · 
tion. Vide Efates, (B. 24, 32.) Sh BT 

So in every caſe, where a [ea is only voidable ; as by an ab- 
bot, biſhop, c. 3 Co. bg. a. 8 
4 But . e does not amount to a confirmation. Co, 

301. 6. OL 

80 if a man bargains and ſells the reverſion to leſſee for years; 
that does not amount to a confirmation to enlarge his eſtate, if the 
bargain and ſale be not inrolled. Dal. 37. | 

So if there be leſſee for years, remainder to 4. for life, the re- 
verhon to B. in fee; a charter of feoffment and livery, by B. 
to the leſſee, being void as a feoffment, does not amount to a 


confirmation to enlarge the eſtate of the leſſee. &. 1 Rol. 482, 


4 O. * . | 

$ if a leaſe be abſolutely void, acceptance of rent afterwards 
does not amount to a confirmatian : as, if a leaſe be, upon condi- 
tion for non-payment to be void. Vide Condition, (P.) 
80 a pa on, vicar, or prebendary leaſes for years, and 
dies, and the ſucceſſor accepts the rent; it is not a confirmation, 


for the leaſe was void by his death, 3 Co. 6g. a. Vide poſt 


(D. 1.) ä 1 5 

If a biſhop makes a leaſe, which needs confirmation by the 
dean and chapter, and dies before confirmation, and the rent 
be accepted by the ſucceſſor : the leaſe ſhall not be affirmed, 


2 Rol. 161. 


What act by a woman, or one at full age ſhall be a confirma- 
tion of an eſtate made during coverture or nonage, Vide Baron and 
Feme, (8. 1.)—Enfant, (C. 6.) . | 


() 


CONFIRMATION. 


(B) How a Confirmation ſhall enure, 


(B. 1.) When confirming the Eſtate enures to the whole 
N Eſtate. | | | 


F a diſſeiſee confirms the eſtate of the diſſeiſor, it is good for 
ever. Lit. S. 519. | CH SIT nr 

'Tho? the confirmation was only for life, or for years, or for a 
day, &c. for he confirms his eſtate, which was a fee-ſunple. Lit. 
S. 519. 520. | 

80 if : diſſeiſor make a gift in tail, and the diſſeiſee confirm the 
eſtate of the donee only for life, Ic. this enures to confirm the 
whole eſtate-tail. Co. L. 296. 6. . 5 


So if an eſtate of freehold be confirmed in part, or for 
a time, the whole, eſtate is confirmed, for it is entire. Co. 


— 


— 


. 4. | |; : 
So if an eſtate be for years, and he confirms the demiſe, or 


leaſe, or eftate of the leſſee, for part of the term; the addition of 


art of the term is void, for the demiſe or eſtate was confirmed be- 
fore. bid. | | e * 
So if a dean and chapter, tc, confirm a leaſe only for part of 
the term. R. 1 And. 47. | | 


So if a diſſeiſor makes a joint eſtate to A. and B. and 


the diſſeiſee confirms the eſtate of B. this enures to 4. for 
the eſtate is confirmed, which was joint. Lit. S. 522. Co. 
L. 207. #, | 


* 


to his companion. Lit. S. 522. 


Or if one joint-tenant confirms the eſtate of the other, it re- 
mains joint. Lit. S. 523. | 
If a diſſeiſor makes a leaſe to A. and B. and to the heirs of B. 
and the diſſeiſee confirms the eſtate of B. for life; this enures to 
A. and alſo to the fee of B, for he had the whole eſtate of the fee- 


ſimple in him. Co. L. 297. 6, 


o if a diſſeiſor makes a leaſe for life, Sc. remainder to B. | 


in fee, and the diſſeiſee confirms the remainder ; this enures 
to the benefit of the particular eltate; for if this ſhould 
7 defeated, the remainder would be alſo defeated. Liz. 
„ $323k. 

So if he makes a leaſe for life, reſerving the reverſion to him- 
ſelf; a confirmation of the reverſion enures to the leſſee for life, 


for by entry upon him, the reverſion would be deſtroyed. Co. 


L. 298. a. | 
„ When it enures only to Part. 


But ſometimes by apt words a confirmation goes only to part of 
an eſtate: As if a diſſeiſdr, or leſſee for life, Ic. makes a leaſe 
for 100 years; if the diſſeiſee or leflor does not confirm his eſtate 


So if the eſtate of one joint- tenant be confirmed, that enures 


to 


CONFIRMATION. 


or leaſe, but confirms the land to the leſſee for fifty years, it is 
good for ſo many years. Co. L. 297. a. 
So if a leaſe be of forty acres, he may confirm it for twenty 
acres. Ibid. 
80 if a diſſeiſor makes a joint-eſtate to two, and the difſeiſee | 
confirms only the land to one; he has the ſole eſtate in the whole, 


Lit. S. 522. 


So if a diſſeiſor makes a leaſe for life, c. remainder to ano. 
ther; a confirmation of the eſtate of the leſſee does not enure io 
him in remainder. Lit. S. 521. | 

Or if the remainder be to the ſame perſon: As if a diſſeiſor 
gives to B. in tail, remainder to the heirs of B. a conſirmation of 
the eſtate- tail by the Cifſeiſep does not enure to the remainder. Cy, 
L. 297. 4. 


6. 5. . When 3 1c enlarges the Eſtate, 


If a leflor confirms the aw of a leſſee for years, zabend the 


Laid land to him for life; this gives to him an eſtate for life. Lit. 


S. 532. 

80 if he confirms it, habcna” the land to bim and the heirs of 
his body, or his heirs, generally; de has an cltate-tail, or in fee, 
Lit. S. 5 33. Co. L. 299. a. 

So if a man ſeiſed of aà rent jn fee, grants it for life, 
and afterwards confirms the eftate to the grantee, haben,” 


the rent to him and his heirs ; the grantee has a fee. Lit, 


8. 459. 
But if a man confirms the eſtate of a leſſee for life, &c. 


vabend' his eſtate to him and his heirs ; this does not enlarge the 
eſtate, for the eſtate for bfe cannot go to his heirs. Co. 
L. 299. a. 

580 91 a rent be granted ge novo for life, and the grantor con- 
firms the eſtate of the grantee to him and his heirs ; this does not 
enlarge his eſtate. Lit. S. 548. 

And where a confirmation enlarges the eſtate, there ought to 
be privity between him who confirms, and him who takes the con- 
firmation. Co. L. 296. a. 

And therefore, a confirmation by a leſſor to a leſſee 
for life and a ſtranger, is void to the ſtranger. 1 Rol. 482. 


1 


So a confirmation to enlarge an eſtate, by him who 


bas only a right to the reverſion, is not good. 1 Rol. 482. 


J. 20. | 
But if a woman, leſſee for life, takes huſband ; the leſſor, by 


confirmation to the o may enlarge his eſtate; for there is 


a ſufficient privity. Co, L. 299. a, n 


(B. 4.) How a Confirmation, which enlarges an eſtate, operates. 


If a huſband has an eſtate for life in right of his wife, a con- 


Frmation to the huſband _ his heirs giveshim the fee, after the 
It 


death of his wife, Co. L. 299. a, 


r 


f 
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Tf the confirmation be to huſband and wife for their 1 ; this 
ives to the huſband a remainder, or intereſt for his life, after the 
death of his wife. Lit. S. 525. 13 
If it be to huſband and wife, and their heirs; they have a joind 

fee-ſimple. Co. L. 299. 6. 

If an eſtate was granted to huſband and wife, 3 one moi - 
ety to the huſband, and the other moiety to the wife, and a con- 
firmation be to the huſband and wife and their heirs; the huſband 
has one moiety in fee, and the huſband and wife are joint-tenants 


of the fee in the other moiety. Id. 


If a woman, leſſee for years, takes huſband, and a con- 
firmation be to them for their lives; they are joint-tenants 


for life, for the term is merged in the freeliold. 1 


S. 526. 

So uſually the e enures according to the quality of 
the eſtate: And therefore, if there are tenants in common for 
life, and a confirmation be to them and their heirs ; they have the 


fee incommon. Co. L. 299. 6. 


If a leaſe be to A. for life, remainder to B. for life; a conſirma- 
tion to them and their heirs, gives a moiety to A. for life, re- 
mainder to B. for life, remainder to A. in fee; and the other 
moiety to A. for life, remainder to B. in fee. Be: 

If a gift in tail be to 4. and B. a confirmation to them and 
their heirs, gives the fee to them in common; for it follows 
* inheritance in them before, which they had in common. 
1 id, | 


(C) When a Confirmation is effectual, - 
(EC. £3 Tho! it wants nr. 


A et which FPS not enlarge the eſtate, ſhall be 
E though there be no privity : As if leſſee for life de- 
miſes i or years, and the leſſor confirms the eſtate of the leſſee ſor 
years, Lit. S. 516, 517. | 
Or a diſſeiſee confirms a leaſe by the diflcifor. Lit. 
S. 518. 
i? an infant leaſes for years to B. who grants the land for part 
of the years to another, and the leſſor at his full age confirms it. 


Lit. S. 547. 


Fe ag where 2 confirmation enlarges the eſtate. Vide arte, 
Or — the ſervices, Vide * (D. 3. \. 


(C. 2.) Tho? the Eſtate is gone, out of which the grant confirmed 


was derived. 


So if a diſſeiſor grants a rent - charge, &c. and the diſleiſee con- 


| ſums it, and aſterwards enters upon the diſſeiſor; the rent re- 


_ 
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Mins, tho? the eſtate out of which it iſſued be gone. Lit. S. 52. 
Co. L. 300. 4. | 1 PSS, 

So if the heir of the diſſeiſor grants a rent, and the diſſeiſee con- 
firms it, and afterwards recovers the land; tho” the entry of the 
diſſeiſee was not congeable at the time of the confirmation. Co. 
L. 300. a. | 32 1 | 
So if feoffee upon condition grants a rent, which the 
feoffor confirms, and afterwards enters for the condition broken. 
1bid. | | 
So if leſſee for life grants a rent in fee, and the leſſor confirms 
it; the rent remains; tho” the eftate for life be determined. Lit. 
S. 529. 1 Rol. 483. JI. 25, 39. 

So if leſſee for life upon condition, grants it, and afterwards 
the condition is broken. Co. L. 301. a. | 
Bat if the perſon who confirmed had only a particular eftate, 


his confirmation determines with his eſtate : As if a patron, being 


only tenant for the life of B. confirms a leaſe of the parſon, the 
confirmation is gone when B. dies. 2 Rel, 9. 


(D) When a Conütmation is not good, 
(D. 1.) If it be of a void Thing. ; 
TD UT = confirmation of a void thing avails nothing: As if f 


takes from another his villein in groſs, who confirms to B. his 


eſtate in his villein; it is of no avail, for he had not any eſtate in 


—— 268. - | „ | 

If a biſhop in Ireland de facto, where there is another rightful 
biſhop alive, leaſes for years, and the leaſe is confirmed by the 
dean and chapter; yet the leaſe is not good after the death of the 
leflor. R. 2 Cro. 553, 4. 3 

So if a diſſeiſee before Mich. confirms the eſtate of a leſſee by 
leaſe by the diſſeiſor, made to commence after Mich. for the 
leflee then had only interegc termini. Co. L. 296. 6. | 

If a biſhop collates to a prebend, and dies, and before 
induction the king confirms it; it is void, for he had ro- 
thing in the prebend till induction. 1 Rol. 48 3. J. 15. Vide pol, 
(D. 5.) = | 

So a confirmation of a void leaſe does not make it good. 
Dy: —_ Vide Baron and Fene, (S. 1.) —Enfant, (C. 7.) — 
Inte, (A.) | | | 2 8 8 

Yet by a confirmation by act of parliament, a thing void ſhall 
be made effectual: As a void patent: 1 Nol. 483.1. 5. Send: 
cont. where a void cuſtom was confirmed. Hard. 41. where 
parliament confirms only a void act. Pl. Com. 399. 

Otherwiſe, if the parliament confirms the thing done; as, ? 


grant, leaſe, attainder, &c. which would be void without ſuch | 


confirmation. PI. Com. 399. | 
*So where the king's intention to grant, appears, it ſhall be 


' good, though it be contained in a confirmation of a void grant 


: Ld. Ra m. 300.“ 
* | (D. 2.) 


TT . 0 —- ky „ 
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(D. 2.) Does not give collateral Qualities, 


So a confirmation gives nothing bat the right to that, which he 
to whom the confirmation is made, had before: As if the lord 
confirms the eſtate of his tenant, yet his ſeigniory remains. Lit. 
hy > 
| 80 he who has a rent, common, Ac. out of land, confirms 
the eſtate of the terre-tenant ; his rent, common, c. remains. 
Lit. S. 536, 537. | 

So a confirmation does not give any collateral qualities : And 
therefore, if an huſband alone levies a-fine, where huſband and 
wife are ſeiſed in ſpecial tail, remainder to the huſband in fee, 
and the conuſee confirms the eſtate of the wife; this does not 
make her eſtate deſcendible to the iſſues, who are barred by the 
fine. R. 9 Co. I 42» | 


(D. 3.) Nor extinguiſhes a right, Ec. in Suſpenſe. 


So a confirmation does not give, nor extinguiſh a right or in- 
tereſt in the confirmer, which was ſuſpended :; As if the diſſeiſee 
and a ſtranger diſſeiſe the heir of the diſſeiſor, and the difleiſee 
confirms the eſtate of his companion; this does not extinguiſh 
his right, which was ſuſpended. Co. L. 298. 6. | 

So if he who has a rent, Cc. out of land, and a ſtranger, diſ- 


= fſeile the terre-tenant, and the grantee of the rent confirms the 
| eſtate of the ſtranger, and afterwards the diſſeiſee re- enters; the 


rent is revived, for it was ſuſpended at the time of the confirma- 


3 tion. Jbid. 


So by a confirmation a man cannot make a reſervation to him- 
felf: As if a lord confirms the eſtate of his tenants, he cannot re- 
ſerve new ſervices. Lit. S. 539. 

If queen Elizabeth grants a college two manors rendring rent, 
and her ſucceſſor confirms the grant rendring the ſame rent; it 
ſhall not be a double rent, for a rent upon a confirmation is void, 
tho? it be in the caſe of the king. R. Hard. 167. 

But by confirmation-a man may abridge his former ſervices : 
As if the tenant holds by fealty and 20s, rent; the lord 
wr 3 his eſtate, to hold only by 124. rent. Lit. 

538. | | 

Or, to hold by frankalmoigne ; for this is a diſcharge of the 

other ſervices, rather than a reſervation of a new ſervice. Lit. 


S. 540. | 


Yet, to ſuch a confirmation as abridges ſervices, privity is ne- 
ceſſary. Co. L. 305. 6. 5 | . eee I 

And therefore, if there be lord, meſne, and tenant, the lord 
cannot abridge the ſervices of the tenant. 1bid, o 

So, if s man has a rent-charge, or common, in the land 
of another, by confirmation to the terre- tenant, his rent, or 
«emmon ſhall not be diminiſhed, or abridged. Co. L. 306. 4. 


| 
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(D. 4.) So a Confirmation is not good „When made by him who 
haas Nothing. 9 


So a confirmation by him, who has nothing at the time, 


is worth nothing. 1 Rel. 482. J. 8. 

As, if tenant in tail and the iſſue in tail join in a grant of the 
next avoidance, and the tenant in tail dies; this is not a 
confirmation by the iſſue in tail, for he had nothing at the time, 
R. 1 Rot. 482.1. 10. | | 


(D. 5.) So it ſhall not have Relation to the Prejudice of another. | 


So a confirmation ſhall not have relation to the prejudice of 
another : as, if a parſon makes a leaſe, and afterwards the 
patron being biſhop grants the next avoidance to H. and it 1s con- 
firmed by the dean and chapter, and afterwards the leaſe is by 
them confirmed; the preſentee of A. ſhall. avoid the leaſe, 
for the grant to A. was before the confirmation of the leaſe. 
11 5 | | 

So the ſubſequent preſentee ſhall avoid it; for being avoided 
by = preſentee of A. it ſhall be void as to all his ſucceſlor:, 


Vide Chancery, (2 R.) 
0 O N12 8. 
Vide Fuftices of Peace, (B. 48.) 
CONSCIENCE. 
vide Chancery. 
CONSIDERATION. 
To raiſe an Aſſumpſit. 

Vide Action upan the Caſe upon Aſſumpſit, (B. 1, &c.) 
To raiſe an Uſe by Bargain and Sale. 
' Vide Bargain and Sale, (B. 11.) | 
------by Covenant to ſtand ſeiſed, 


Vide Covenant, (G. 3, &c.) 


Jide alſo Agreement, (B. 2, 3.) —Chancery, (2 C. 7, 8, Ac 
2T.10.—4 D. 4, 5,7.)—Pleader, (C. 52, &c.)—Uſes, (K. r. 


Yo 


. 8 15 


 CONSIMILI CASU. 
Vide Dum fuit infra Ætatem, (E.) 
CONSISTORY COURT. 
vide Courts, (N. 6.) 
CONSPIRACY; 


Vid Action upon the 2 aſe for a Cifpiracy—Tuftce of Practs 
(B. 107. )—Pleader, (2 K.) | 


of 

. e r E. 
on- 

4 Conſtable; 


ria: Tuftices of Peace, (B. 79D. 7.) Leet, (M. 5, &c.) 
Pigh Conttable. 
Vide Officer, (E. 2. 
CONSULTATION: 
Vide Probibition; (K. 1, &c.) 
CONTEM.P T. 
Vide Attorney; (B. 1 3.)—Chancery, (D. 3. Kc.) 
CONTINGENCY. 
Vide Deviſe, (N. 29.) —Efates, (B. 16.)=Uſer, (K. 6. 
CONTINUAL CLAIM. 
Vide Claim, (A. 1, &c.) 
CONTINUANCE. 
Continuance of Eſtate, 
Vide Pleader, (C. 66, &c.) 
Continuance of Parliament, 


Vid: Parliament, (M.) 
Vor. III, 7 f 1 | 


bs 


c. 


4 
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Continuance of Act ot Parliament, | 
Vid Parliament, (R. 2. JL: 


Continuante and Diſcontinuance of Suit or 


Vide Courts, (P. 11. 3 (V. 1, &c. W. I, be) 
85 Pais darrien Continuance. 
vide Abatement, (I: 24.) 
'CONTINUAND©O. 
Vide Pleader, (3 M. 10.) 
contracts = 
Vide 6 (E. 12 a, 6. )—Aamiralty, (E. IO, 11. 


Agreement. Bargain and Sale. Baron and Feme, (O- 
Dett, (A. 8, 9.)—Enfant, (B. 5.) —Ideot, (D. 1, &c.)—r- 


chant, (E. M &c.)—Pleader, (2 W. 11, 43, &c,)—Tru:, WAS. . * 
(D. z er, (B. a.) ** 
CONTRA FORMAM STATUTI. 3 

: Vide Pleader, (2 S. 10.) oh 

CONTRA PACEM. E., 

Vide Action upon tbe Caſe, (C. 4. )—Pleader, (3M. 8. Pn their 


bition, (F. 7.) 
CONTRIBUTION. 
Vide Chancery, (2 1.—2 8.) 
* O N V * N r. 
vidi Ecclifiaftical Perſons, (B. 4. 5. 
g CONVEN TIC L E. 
Vide Juſtices of Prace, (B. 16. ) 
CONVERSI O N. 
Vide Action upon the C aſe upon Trover, (E,—G. 54) 


CONVEYANCE. 
Vide Chancery, (2 T. 1 : &c.)—(3 M. 2, 24 8. 2.) Dion. 
S Hoiar, (C. 5.) 
CONVICTION: 
Vide Appeal, (G. 9, 16.)—Tuftices of Peace, (C. 1; &c.) 


I : 


or 


r 4 —— 


CONVOCA TION. 
(A) How afſembled, 
HE convocation ought to be ſummoned only by the king's 


writ. 5 | | | 
By the ff. 25 H. 8. 16. it was enacted, that it ſhall always be 
d aſſembled; and declared by the clergy, that it ought ſo to be. 
4 Inft. 322. | 5 a 
And it cannot aſſemble without the king's licence. R. 
12 Co. 72. | ; 
And = convocation is under the power and authority of the 
king. Per 3 J. 21 Ed. 4. 45. 6. wb 
And therefore, at every parliament from the 22d. Ed. 3. there 
was this clauſe inſerted in the writ directed to every archbiſhop 


& capitulum) archidiaconos, totumg; clerum dioceſzos veſtræ, quod 
iidem prior C vel decanus) & archdiaconi in propriis perſonis, dic- 


Cc. interfint, Nc. Dudg. Sum. 233, 235, e. 


rid their convocations, and grants ſeverally. 21 Eg. 4. 46. 6. 


(B) Who ought to afſemble, 


* a convocation all the clergy of the province are preſent, in 
perſon, or by repreſentation. 4 In/t. 322. 21 Ed. 4. 55. 
The archbiſhops and biſhops meet in the upper houſe ; the 
ps archdeacons and proctors of the clergy in the lower. 
uſt. 322. | | | 


(C) Cheir Privileges, 
BY the ſt. 9 H. 6. 1. All the clergy, called to convocation by 


the king's writ, their ſervants and familiars ſhall enjoy the 
tberty in coming, tarrying, and returning, as the commonalty 


.- 


led to parliament enjoy, 


L 2 


jo Ge) 


 tinuance, (C. 3, 4, 5-)—Garranty, D.) —Pliader, (C. 37.) 


and biſhop, wiz. pramunientes priorem & capitulum (wel decanum 


tumgque capitulum per unum, idemgue clerus per thuos procuratores, 


'The archbiſhop of Canterbury and ckbiſhop. of 7 17 make 
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Vids Canons, BI the P 25 H. 8. 19. The clergy ſhall not attempt, clain, 


CONVOCATION. 


(D) The Jurisdiction, 


T H E convocation has juriſdiftion in mer? mente ; us, 
hereſy, ſchiſm, Sc. 4 Int. 322. Vide Hereſy, (B. 1.) 

To make faſting-days, holy-days, Sc. 21 Ed. 4. 45. 

In cauſes eccleſiaſtical, if the king be concerned, there al! 
be an appeal to the upper houſe of convocation. 4 If. 339, 340. 
Vide Pretogative, (D. 15. EE | 

But the convocation has no power to bind the — but 
ay the ſpiritualty. 21 Ed. 4. 45. 


E) How they make Canons, 


Sc. nor enact, or execute any canons, Ic. in their convoca- 
tion, unleſs they have the king's licence to make and execute 
them, on pain of fine and impriſonment, 


And therefore, tho? they be aſſembled in convocation by the J 
king's licence, they cannot afterwards confer to make canon; . 

Sc. without a ſpecial licence for ſuch purpoſe. R. 12 Co. 72. ſa 

So, after canons are made in convocation by the king's li C 

cence, they cannot be executed before the royal aſſent to then, 2 

R. 12 Co. 72. : 

FER th 

CONUSANCE. an 

| ; | tel 

ide Fine, (E. g, &c.) —Fleader, (3 K. 14, &c.) —Statute Sia. K. 

Conuſance of Pleas, 2 

| bt and 

Vide 8 (P. 2, &c.) the 

SO PP Y. cop 


Vide Evidence, (A. 3.) 


. ——_— 


COPYHOLD. 
0 Copyholder, 
( A. 1.) Whois. 


4. Coppbeller is one, who within a manor, in which there 
a cuſtom time whereof, Ac. for ſuch tenure, holds lands 
or tenements to him and his heirs, i in tail, or for life, Qc. at ile 


ville of the lord, — to the cuſtom of ihe manor. Co. L. 5 
it. 8 73. 


01.7 


COPYHOULD. 


And he is called a copybolder, becauſe he holds his land by 
copy of court roll of the {ſame manor. Co. L. 58. a. 5 
Of antient times they were called tenants in villenage, or by baſe 
fenure, becauſe they held generally by wi/lcin ſervice F. N, B. ia. 
Co. L. 58. a. 62. 2 Brown 77. (a.) | | 

But they are called copybo/ders. 1 H. 5. 11. 

Tenants the verge. 14 H. 4. 34. Lit. S. 78. | 

Tenants by roll at the will of the lord. 42 Ed. 3. 25. 

Cuſtomary tenants, by the ff. 4 Ed. 1. extent. manerii. 

Aſter tenants. 2 Rol. 236. 3 
»Formerly copyhold eſtates were mere tenancies at will, a 
middle eſtate between freeholders and villeins ; but by length 
of time, they acquired ſtability by cuſtom, P. J. Wilmer, 1 Bur. 


1543.* Fans 
(A. 2.) What Eſtate he has. 


Tho? a copyholder has an eſtate at the will of the lord, yet it 
is according to the cuſtom of the manor. 4 Co. 21. | 
And therefore, the lord cannot ouſt him, if he obſerves the 
cuſtoms of the manor. Co. L. 60. 6. 62. 6 63. 2 Co. 17. a. 
R. 4 Co. 21, l. 24. $:: 244 Civ. B. 03. 1- Au. (ig. 


. | | 
And if he be ouſted contrary to the cuſtom, he ſhall not only 
ſue by petition to the lord, but may have treſpaſs againſt him. 
Co. L. 60. 5. 62. b. Per Danby, 7 Ed. 4. 19. Per Brian, 
21 Ed. 4. 80. Dal. 62. | | 
So the lord cannot do any act to determine his intereſt : and 


. | therefore, if the king being lord of a manor grants land by copy, 
= and afterwards grants the fee of the ſame land by patent; the in- 


tereſt of the .copyholder is not deſtroved. R. 2 Co. 17. &. Lane. 
R. 4 Co. 24. b. Murrel. | | 
So, if the lord of a manor, in which by cuſtom the wife of 2 


copyholder ſhall have dower without other admittance, grants 


the freehold of a copyhold to A. for the life of the copyholder, 
and afterwards to the copyholder himſelf in fee; the eſtate of 
the wife is not deſtroyed, becauſe the copyholder continued his 
copyhold intereſt for his life. K. Hob, 181. 1 Kol. 510. J. 40. 
N. 2 Cre. 16 | | | 

But a copyholder has no eſtate of freehold ; for that remains 
in the lord. Lit. S. 81. 2 Inft. 325. | 5 


(8) Copppold, That, 


(B. r.) Ought to be Time out of Mind. 


A Copybold ought to be time whereof, UW. for it cannot begin 
at this day. Co. L. 58. 6. | | > 
And therefore, if the lord grants land by copy, which has 
not been ſo granted before, it is no copyhold. R. 1 Leo. 56, 


pf 2 mn this doctriae denied by Lord Loughborough, Dougl. 724 to 727 in 
| L}j. 5 -. 
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Fears will not fix a cuſtomary intereſt. R. 3 Leo. 107. 


ders, and grant by copy, tho? he cannot hold a court baron. F. 


COPYHOLD 
Thoꝰ it continues in grant by copy for forty-ſeven years, R. 


3 Leo. 7. 

And if the lord afterwards grants it by copy for a further 
term of years; he may enter as upon a tenant at will. N. 
3 Leo. 108. | EY 
But a continuance in grant by copy for fifty or ſixty years, 
fixes a cuſtomary intereſt, if it be without interruption. Sem, 


*. 


3 Leo. 107. | | 
Vet where a grant was 10 H. 8. and the lord entred 23 H. 8. 
for a forfeiture, and afterwards it continued in grant by copy till 
8 Elix. That was an interruption, and it ſhall be computed in 


grant by copy only from 23 H. 8. which being but forty-leven 


(B. 2.) Within a Manor. 
It ought to be parcel of a manor, or within a manor. 0. 


JL. 58. 6. . 

Fur it is not neceſſary, that it continue parcel of the manor; 
for if the lord grants the inheritance of all the copyholds within 
his manor, whereby they are ſevered from the manor, yet the 
copyholds remain. R. 4 Co. 26. 6. Cre. El. 103. 

And the grantee ſhall hold cuſtomary courts, and take ſurren- 


4 Co. 26. Z. But Semb. cont. Cro. El, 103. | 

So, if the lord demiſes the freehqld of all the copyholds within 
his manor, for 2000 years, the copyholds remain, and the leflee 
2 hold cuſtomary courts, c. R. 4 Co. 26. 5. Neal, Cn. 
1 5 | 3 

So, if the lord grants the inheritance of one copyhold, it re- 
mains copyhold, and ſhall pay rents, heriots, and other ſervices 
to the feoffee, and ſhall be ſubject to forfeiture for alienation, 
_— Ofc. as before. R. 4 Co. 24. b. 25. Murrel. R. 2 Lu, 
208. Oh ey Bo | | 

Yet the feoffee cannot hold a court, take a ſurrender, or make 
— ß ˙ · | 

And the copyholder has no way to ſell, but by a decree in 
ehancery. 4 Co. 25. DS 2 I | 

Or, he may ſurrender to the uſe of the ſame feoffee. Pr 
Fenner, Cro. El. 252. © V 


(8. 3.) Always demiſable. 


So a copyhold ought to be at all times demiſed, or demiſable, 
by copy. Co. L. 58.6, * 2 Term Rep. 415, 705.“ 
*And it cannot be created by operation of law ; and there- 
fore where waſtes are ſevered from the manor, by a grant of the 
latter with exception of the former, though the copyholders con- 


2 Rol. 197. J. 5. Vide poſt, 4 


COPYHOLD. 


j o have a right of common in the waſtes by immemorial 
e yet, if a a grant of the ſoil of thoſe waſtes be 
made to truſtees for the uſe of the copyholders in free ſocage, the 
lands when ineloſed will be freehold, and not copyhold. 2 Term 
Rep. 415, 705.“ „ a . 
But it is ſufficient if it be demiſable, tho? it was not always de- 
miſed. 3 RE be = | 
ho' leaſed at will only, 4 Co. 31. 7 
And therefore, if he. kev holds a copyhold, which eſcheated 
to him, in his hands for many years, he may afterwards demiſe 
it by copy. Co. L. 58. b. 4 Co. 31. a. R. Cro. El. 699. 
1 Kol. 498. J. 40. ; ae 
So, if it comes into his hands by any other means. 4 Co. 
31. a. French. | | : : 
And his heir or aſſignee, may afterwards re- grant it by copy. 


4 Co. 31. a, . 


So, if a copyholder takes a leaſe, or other eftate of the manor, 
or of his copyhold, whereby his copyhold is deſtroyed, yet the 
land may afterwards be granted by copy ; for it was always de- 
miſable. Ag. 4 Co. 31.6. Saw. 70. (Vide 1 Rol. 498. J. 30. 
Semb. cont.) 3 : = 

So, if the lord, after a copyhold eſcheats, &c. demiſes the ma- 
nor, and the eſcheated tenement by expreſs words, yet it may 
afterwards be granted by copy ; for the demiſe of the manor in- 


. cludes the eſcheated copyhold as parcel of the demeſnes, and the 
= naming of it ſignifies nothing. R. Cre. Car. 521. Fide Fon, 
= 449 (Semb.cont.) | ; | 


ut if the lord leaſes ſuch copyhold for life, or years, or con- 


ves it for any other eſtate (except at will) by deed, or without 


deed, it cannot afterwards be re-grauted by copy; for it was not 
always demifable. R. 4 Co. 31. 4. Fidepoſt, (L..) 

So, if he makes a feoffment, and afterwards enters for a con- 
dition broken. 4 Co. 31. a. | | 

So, if the wife of a lord has been endowed of it. IBId. 

Or, it has been extended upon a. ſtatute, or recognizance ac- 
knowleged by the lord. 1bid. 3 | 

So, if the king, being lord, by letters patents grants an eſ- 
cheated copyhold, c. not knowing of it, tho' he was deceived. 
1 Rol. 498. J. 30. Jon. 1 ont. 2 Dan. 176. R. cont, 

So, if the lord grants land to a copyholder, by bill under his 
hand, for his life. 1 And. 199. : | Gon 

Yet, if by a tortious act it has been ſometimes not demiſable, 
when ſuch act is avoided, it may be re-granted by copy: as, if a 
copyholder be ouſted and the lord diſſeiſed, and there be a de- 
ſcent after the diſſeiſin, yet after re-continuance, it may be 
granted by copy. 4 Co. 31.a. m : 

So, if a copyhold has been recovered by a falſe verdict, or au 
erroneous judgment. Jbid. | | | 

So, if a huſband, ſeiſed of a manor in right of his wife grants 


| by indenture an eſcheated copyhold, Oc. the wife after his deat 


L4 may 7 
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15 
may re- grant it by copy. Per 2 J. Cre. El. 459. 2 Rol. 251. 
J. 25. | | | 
5 II if tenant for life leaſes by indenture, the reverſion may be 
re- granted. Per 2 J. Cro. El. 459. 2 Rol. 271. 5, ado. - 
Or, if tenant in tail leaſes. 2 Kol. 271. J. 24. | 
Or, leflee for years of a copyhold. 2 Rol. 271. J. 15. 
(C. 1.) (Uhat Tenements are grantable by 
Manor may be granted by copy. Co. L. 58.6. KR. 11 0. 
A 17. 6. Nowil, of Cro. 3 Tel. ig. 
So all lands and tenements within the manor. Co: L. 58. 5. 
So, the herbage and vgſtura terre. Co. L. 58. 6. K. 4 Ce. 
30. 3. N. l | 
' Toxſura terra. Per Gawdy, 1 Rol. 498. J. 15. 
So tithes ; for they may be parcel of a manor, as well as a 
rent-charge. Dub. Cro. El. 814. R. Cro. El. 413. Per Rol. 
1 Kol. 498. J. 10. Mo. 355. x ES | 
So, underwood without the ſoil. R. 4 Co. 30, Hee. Co. I. 
58. 5. Cro. Fl. 413. Mo. 355. | : | | 
| And the lord cannot take underwood there in common. R. 
: Cro. El. 413. Mo. 358. | | 
E SO, a mill. R. 4 Leo. 241. : 
So, every thing that concerns lands and tenements : as, a far 
appendant to a manor. Co. L. 58. b. Mo. 355. 
And a market. Cro. El. 413. Me. 355. 
. T 
And common. D. Cre. El. 814. | 
A But where a manor is granted by copy, it cannot have free: 
| holders, or a court baron, but a cuſtomary court for the admi- 
- fon of copyholders. R. 2 Cro. 260. Adm. 2 Cre. 327. 
Nor ſhall have forfeiture of the tenements. 2 Cro. 260. 
Nor hold plea in writ of right. 1bid,  ' © 
(C. 2.) How granted. 
If the lord grants a copyhold upon a ſurrender, he ought to 
grant it according to the intent of the ſurrender. 
And he cannot increaſe the rent, or ſervices, or add a condi- 
tion. 2 Rol. 236. | RE 8 
But where a copyhold comes to the lord by eſcheat, forfeiture, 
Sc. he may grant it 4e novo by copy, rgndring a greater rent. 
2 Rol. 236. ; i Wt: 
(C. 3.) What Lord may grant. 
(C. 3.) Every one having a lawful intereſt in a manor, may make vo- 


Dominus pro luntary grants of copyholds eſcheated, or come to his hands, 2 
en pere. well as admittances, rendering the ancient rents and ſervices 


which bind him who has the inheritance, 4 Co. 23. 6, G. I. 


58. 4, l 1. „ 


1. 


. 


&c, and he binds himſelf in a ſtatute, and afterwards re- grant 
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A8, tenant in fee or tail, 4 Co. 23. 6, 

Tenant for life. R. 4 Co. 23. 6, 

Tenant by curteſy. 4 Co. 23. 6. | 

Tenant in dower. Ib. LE 

Tenant by ſtatute-merchant, ſtaple, or ' elzgit. 4 Co. 23. 6, 
Co. L. 58.. b. 


1 


Tenant for years. 4 Co. 23. 6. Co. L. 58.6, R. Mod. 


Ca. 63. | | 
Guardian in chivalry, or ſocage. 4 Co. 23. 6. Co. I. 58. 6. 
R. Ow. 115. 2 Cro. 55, 98. 1 Rol. 499. J. 23. Godb. 143. 
Tenant at will of a manor; for the copyholder is in by the 


| cuſtom, without regard to the perſon, or eſtate, of the lord. 


4 Co. 23. b. Co. L. 58. b. Agr. 6 Co. 60. 6. 


Feoffee upon condition may make voluntary grants, which | 


ſtand after the condition broken, R. 4 Co. 24. a. 
So grants by a biſhop bind his ſucceſſor, and the king when 
the temporalties are in his hands. 4 Co. 21, 23. 6. 
So grants by a prebendary, parſon, &c. bind for ever. 
Co. 23. 6. | 
- So, if the lord takes a wife, who 1s intitled to dower by the 
marriage, and afterwards makes a voluntary grant ; this binds the 


wife after the death of her huſband. R. 4 Co. 24. a. K. 


8 Co. 63. b. Cont. Mo. 94. K. acc. Mo. 812. 
So, if an infant makes voluntary grants, they bind for ever. 
40. 23. | | 
Or an ideot, or non compos. bid. 
So, a lunatic by his ſteward. 2 Dan. 178. . 
So when a reverſion is demiſable by copy, tenant in dower 


J may grant it by copy, as well as the poſſeſſion; and the grant 
= binds the heir. R. 1 Rel. 499. J. 20. Cro. El. 662. 


So, every other particular tenant of a manor. R. Mo. 147. 
Cro. El. 662. Godb. 143. 


And the grant is good, tho? the reverſion does not fall in poſ- 
ſeſſion during the eſtate of the lord who made the grant. Cont. 
= all the Judges except two, Mo. g5, Acc. per 2 J. Cro. EI. 

2. R. 2 Rol. 41. J. 12. 2 Cro. 99. R. 1 Rol. 449. J. 20. 


And if a copyholder by cuſtom has eſtovers, common, Ec. 
appurtenant to his copyhold, and the leſſee for years, fc. except - 
ing wood, waſte, c. whereby they are ſevered from the manor, 


makes a voluntary grant, the grantee ſhall have common, eſto- 


vers, &c. as before; for he is not in by the lord, but paramount. 
R. 8 Co. 63. Mo. 812. | | | 
But tenant at will of a manor cannot grant a copyholder li- 
cence to alien for years. R. 8 7ac. 1 Rol. 511. /. 10. 
And if tenant for life of a manor grants a licence to alien for 
years, it determines at his death. R. 1 Rel. 511. J. 15. h 
So, if an huſband is ſeiſed in right of his wife, the wife ought 
to join in the grant. 2 Cro. 99. | 
So, if a copyhold comes to the lord by forfeiture, eſcheat, 


the 
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(C. 4.) 
By wrong, 
c 


' give them an account of it. Ibid. 


" COPYHOL0D: 


the copyhold, it ſhall be liable to the ſtatute. lt Me. 94. 
1 Leo. 4. | 

So, it the lord grants a rent-charge, and afterwards re-grants 
a copyhold, it ſhall be liable to the rent. R. 2 Leo. 152. 3 Les. 


oe if the lord grants a rent-charge, and afterwards a copyhold 
eſcheats, Ec. and the lord re-grants it, it ſhall be liable to the 
rent. R. Dy, 270. 6. K. cont. 2 Broxwnl. 208. © | 

But if a copyholder ſurrenders to the lord, to the uſe of A. and 
the lord admits him; A. ſhall not be liable to the ſtatute or charge 
of the lord. R. 1 Leo. 4. Dy. 270. 6. 


So tenant of a manor by wrong, or defeaſible title, may make 
an admittance upon a ſurrender, which will bind him who has the 
right; for this is a lawful act, to which he is compellable in 
equity; as, a diſſeiſor, abator, or intruder. . 4 Co. 24. 4. Co. L. 

8. 6. . 5 
: Feoffee of a diſſeiſor. 4 Co. 24. a, 8 

Tenant by ſufferance. R. 4 Co. 24. 2 Leo. 46, 7. 

Deviſee, tho” afterwards the deviſor be found ox compos. Per 
Pepham, Ow. 28. R. 2 Leo. 46, 7. | 

'Tho? a ſurrender be to the diſſeiſor ut dominus faciat woluntaten 
ſuam, whereupon he grants it to A. in tail according to the intent 
of the ſurrender. Q. 1 Kol. 503. J. 25. e 

But a lord by defeaſible title cannot make voluntary grants tu 
bind him who has the right. Co. IL. 58. 5. 4 Co. 23. 6. Ow. 


28. R. 4 Co. 24. 42. Rous. Mo. 236. 
30 he cannot admit to a greater eſtate upon a ſurrender than 


the ſurrenderer can give: and therefore, if tenant for life, or in 
tail, ſurrenders to a diſſeiſor to the uſe of 4. for life, or in tail, 
and the diſſeiſor admits accordingly, chis does not bind the diſſei- 
Tre. 83; . . „ a 

So he cannot accept a ſurrender to the uſe of himſelf, but ſuch 
ſurrender will be void; as, an executor de ſon tort cannot retain 
for his own debt. R. 2 Jon. 153. 1 Vent. 359. 2 Mod. 28}. 

And if a lord, who has a defeaſible title, makes a voluntary 
grant, entry or recovery of the manor by the diſſeiſee avoids it. 
R. Poph. 71. 5 
So, if a deviſee for payment of debts makes a grant, and 
the wife is endowed of the third part of the manor, and this 
oopyhold is aſſigned for her third, ſhe ſhall avoid the grant. K. 
Dj. 25 1. a. | 5 Eg 5 | 


(C. 5.) What Steward may grant, 


A grant by any ſteward, who has colour of title, is good; 
and therefore, if two are joint ſtewards of a manor by patent, 
2p — of them holds a court and makes grants, it is ſuthcient- 
1. | : | Eg | 
So, if the clerk of a ſteward holds a court, and makes grants i 
for the tenants cannot examine his authority, neither need 


80, 
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So, if there be a ſteward ad exequend” per ſe aut deput* and 
he makes a deputy pro hac vice. R. Cro. El. 48. | 
So, if a deputy of a fteward deputes another, who holds 
courts and makes grants; tho? he has no title, for a deputy can- 
not make a deputy. R. in B. R. 12 W. 3. imer Parker 
and Keck. R. 1 Le 288. Vide Salk. 95. (Compns's Rep, 84.) 
| So, if a deputy, to take a ſurrender to A. in fee, takes ſur- 
renders, which are not purſuant to his authority; yet it is ſuf- 
ficient, R. 1 Leo. 289. | | f | 
| So, if a deputation be to take a ſurrender to A. in fee, and he 
takes a conditional ſurrender ; it is ſufficient. R. 1 Leo. 289. 
Adm. Cro. El. 48. | 2 
But a grant by a ſteward, contrary to the command of the 
lord, is void. Per Poph. Cre. El. 699. 
Or, by leſs ſervices. Cro. El. 699. 
Yet a grant by the king's ſteward of a copyhold eſcheated, 
without warrant, is good, tho* not agreeable to his duty. K. 
4 Co. 30. a. | 


| (C.6.) By what Words. 


1 Rol. 67. I. 45. Vide poſt, (F. 6.) c | 
So a grant to A. habendum to him, his wife, and ſon, is void 
to the wife, and ſon. R. 2 Rol. 68. J. 10. 
= Soagrant to A. and his ſon, who has 
* uncertainty. R. 2 Cro. 374. 5 | 

& Otherwiſe, if it be averred that 4. had but one ſan. R. 

2 Cre. 374. | N | IN | 


(C. 7.) What Eſtate. 


The lord may grant a copyhold to hold to a man and his heirs 
in fee-ſimple. Lit. S. 73. „ 
So a copyhold may be granted to A. and his heirs, upon con- 
dition, that he pay 1000. to B. and if he does not pay, to 
B. and his heirs. Per Beaumont, Cro. El. 361. Semb, 1 Rol. 


137» 254. | | | | 
So it may be granted to ſeveral and their heirs, by which they 
are joint-tenants. | > | 
And if it be granted to four and their heirs equally to be di- 
vided, they are joint-tenants, and not tenants in common. Per 
Holt, but 2 F. cont. in B. R. inter Fiſher and Wigg. T. 12 V. 3. 


Vide Sal. 391. (Comyns's Rep. 88.) 


1 So, by cuſtom, co-operating with the FW. 2. 1. 4 donis, a 
copyhold may be granted in tail. Lit. "7 73 
Aan. 1 Sid. 


35. K. Pop 
4 Brow, 77, 44. 


14. K. 3 Co. 8. Mo. 128. Per 2 J. Popb. 34, 
} 128. Semb. 1 Rol. 48. R, * = D. 
R, 1 Rol. 838, J. 20. | 

| And 


bs 


A grant to A. habendum to him and his wife, is void to Yide h 
the wife, ſhe being named only after the Habendum. K. (F. 6. 


ſeveral ſons, is void for | 


C. 7.) 
a fee. 


(C 8 


Co. L. 60. a. 6. In tail, 


Vide 6 Med. 63, 66. 
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And if a cuſtom allows a grant to a man and his heirs, it _ 
rants alſo a grant to him and the heirs of his body. KR. 4, 23, 
Gravenor. Co. L. 52.6. Poph. 3 5. Semb, per Holt, M. 2 Ann, 


But it is no evidence of a cuſtom to make a grant in tail, 
thay land has uſed to be granted to a man and the heirs of 
his body, unleſs there has been alſo a remainder after ſuch 


eltate: Co. L. 60. 6. - 
Or, the iflue has avoided the alienation of his anceſtor, 


This. | 
Or, has recovered in formedon in diſcender, Ic. Ibid. 

And it ſeems, that the „i. de donis, without a cuſtom, does not 
make an entail; for it does not extend to copyholds. Co. L. 60. a. 
R. 3 Co. 8. Vide poſt, (N.) R. Cro. El. 717. Coab. 369. 

[A copyhold to huſband for life, wife for life, heirs of the 
bodies of huſband and wife, remainder in fee to the ſurvivor, is 
an eſtate-tail after poſſibility of iſſue extinct in the wife who 
ſurvives, and the eftate veſts in the perſon who is heir of 
the body of both huſband and wife. Sutton v. Stone, M. 1740. 


2 Atkyns 101.] 


But if by cuſtom a copyhold may be entailed, it may alſo be 
barred. Co. L. 60. 6. Ag. 1 Rol. 49. 

And therefore, a common recovery may be in the lord's court 
to bar ſuch entail. Dub. 4 Co. 23. a. Cro. El. 372, 391. R, 
1 Rel. 506.1, 10. Agr. Mo. 753, 358. 8 

'Tho? there be not any ſpecial cuſtom to warrant ſuch recovery, 
R. 1 Rol. 506. I. 20, D. Mo. 358. Per Holt obiter in the caſe 
of Hunt and Bourn. (Vide Sal. 340.) 5 Ee 

So, by cuſtom, it is a good bar to an entail, that a copyholder 
commits a forfeiture by alienating without licence, and the for- 
feiture is preſented in court, and thereupon the lord ſeizes 
it, and afterwards makes a grant to 4. and his heirs, for whoſe 
benefit the forfeiture was intended. R. 2 Sand. 422. 1 Sid. 314 
Dub. Sti. 450. | | 1 

Or, that a copyholder ſurrenders to A. and his heirs, who 
ſhall commit a forfeiture, &c. K. 1 Sid. 314. | 

In ſuch caſe the lord cannot admit any other, than the perſon 
for whoſe benefit the forfeiture was intended. R. 2 Sand. 422. 

And if the lord does otherwiſe, a purchaſer ſhall avoid all 
meſne acts when he is admitted, as well as upon a ſurrender. 
2 Sand. 422. „ 

So, a copyhold in tail ſhall be barred by acceptance of 2 
feoſtment from the lord and afterwards a ſine levied at common 
law. R. Cart. 23. Vide poft, (N.) | 

Tho? there be a cuſtom, that it ſhall be barred by forfeiture, 
non aliter ; for ſuch cuſtom (as to the non aliter) is void. 
R. Cart. 23. | | 

But an entail cannot be barred by ſurrender only; for a cuſtom 
to bar by ſurrender alone, is void. Per Coke, Lo. 188. Cott 


it the cuſtom allows it. Serb, Poph, 129. 2 Brow, 121. 
a - I [Thero 


| affirmed in parliament. 


WE manor. 
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There may be a good cuſtom in a manor, that tenant in tail 


may ſurrender, and bar his iſſue, without ſuffering recovery; or 


that he may ſuffer recovery in the manor court, and have the 


ſame effect. Ewerall v. Smalley, M. 17 G. 2. Str: 1197. 
{ln a manor where copyhold may be intailed either by ſpecial 
cultom, or by the general doctrine of ſurrender in fee, wel aliter, 
Sc. if a cuſtom does not appear to bar by recovery in that manor, 
it may be barred by ſurrender ; for otherwiſe it would create a 
perpetuity. Moore v. Moore, T. 1755. 2 Vexey 590. ] Dy 

[And this ſurrender to the uſe of the will only. Ibid. Car v. 
Singer, P. 1750, in C. B. 2 Vexey 603.] | 5 

[By cuſtom, it may be barred by ſurrender, and wherever 
tenant in tail of a freehold can bar the eftate by any means, there 
tenant in tail of ch copyhold may bar by ſurrender. Martin v. 
Mowlin, P. 33 G. 2. 2 B. M. 969. 980. *Vide Ambler 279.* 

[In /uch manor, if A. deviſes to his ſon B. and C. his wife, and 
the heirs of the body of B. on C. begotten ; this eſtate may 
be barred by ſurrender of B. alone. Ibid.] 7 

If a common recovery is erroneous, it cannot be reverſed but 
by a petition to the lord, in nature of a writ of error. Adm. Ca. 
Parl. 67. | | . 

And if the lord refuſe to receive ſuch petition, he ſhall not be 
compelled to it in equity. R. in Ch. upon Dem. to a bill, aud 
Ca. Parl. 67. 
Recovery in value ſhall be only of other copyhold in the fam 
Mo. 359. NS 


So cuſtom allows a grant of copyhold for life. Lie. S. 73. 
And when, by cuſtom, a grant may be to a man and his heirs, 


| the ſame cuſtom warrants a grant of any leſs eſtate, as for life, &c. 


tho' taere never was ſuch a grant before. R. Co. L. 52.6. 4 Co. 


23, Gravenor. R. 1 Leo. 56. Z 
Tho' the cuſtom ſays, that there ſhall be a grant in fee /o/um-. 


modo ; for that cannot reſtrain what is incident by law. R. 1 Rel. 


$11. J. 30. 
So, by a cuſtom allowing a grant for three lives, it may be 


granted to three for the lives of two. R. 1 Rol. 5 11. J. 40. 


Or, for two lives, or one life. Per Poph. 35. 
Or, to one for the life of himſelf, and two others Succeſſive. 
R. 1 Sal. 188. | | 

But a grant to H. for his life, remainder for the life of his wife, 
and the firſt ſon which he may afterwards have, is warranted only 
for his own life. M. Mo. 677. „ 95 

So, by a cuſtom allowing a grant for liſe, it may be granted 
durante viduitate. K. 4 Co. 30, Down. Cre. El. 32z. 

So, by a cuilom which allows a grant to three ſucce/Fv? ſicut 


roninantur, a grant may be to A. for three lives. R. Mod. Ca. 


67. 1 Gal. 188. a EG X 8 
f a grant be for the lives of him and his two brothers, his ſon 
Mall have it. | Bs 
And 


1 Ver. 368. 5 


For life, 
Se. 


(C. 19.) 
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And if he dies without iſſue, his executor, or adminiſtrator, 
and not the other lives. 1 Ver. 415. 85 . 
If a grant be for three lives 32 nominantur, by cuſtom 
the wife of the grantee may have free bench, whereby the eſtate is 
continued during the life of the wife. 1 Lev. 21, 

If the lord makes a leaſe for forty years, from the death, ſur. 
render, or other determination of the eſtate, and the three lives 
all die; the leaſe does not commence till the death of the wife : 
for it ſhall be ſuch a death as determines the eſtate. Per 2 7. 
1 Lev. 21. | 

So a cuſtom allowing a grant for life, &c. warrants a grant 


for years. 4 Go. 23. Co. L. 52. 6. : 


(C. 11.) So, by cuſtom, a copyhold may be granted in remainder, 
= remain- Adm. 1 Sand. 151. K. 4 Leo. g. | | 
* And if a cuſtom allows a grant in fee, it warrants a grant in 
tail, for life, or years, remainder to another and his heirs, 
Co. L. 52. 6. Poph. 35. | 
So a ſurrender may be to A. in fee, and if he dies within age, 
and unmarried, to B. in fee; the remainder to B. is good. 


Semb. 2 Rol. 791. J. 40. | 5, 
So he in remainder may be admitted to it by himſelf. Lit. 


9 | : 
But a grant in remainder may be reſtrained to the aſſent of the 
tenants. Dub. 3 Leo. 226. | 


fC. 12.) So a reverſion of a copyhold eſtate may be granted, but not 
Reverſion. without a ſpecial cuſtom. D. Mar. 6. Vide poſt, (F. 6.) R. 
3 Leo. 239. 5 | 
p So a man admitted to a reverſion may ſurrender to another. 
Or, a moiety or two parts, Sc. Ray. 18. : 
So, if a leaſe be of a copyhold by licence rendring rent, 
the copyholder may ſurrender by name of a reverſion. Vide 
poſt, (F. 6.) e 
And there needs no attornment ; for the admittance is tanta- 
mount to an inrolment, and ſapplies it. Per 2 F. 1 Leo. 207. 
R. Hob. 177. R. Ray. 18. 3 i | 


OD. 1.) Defcent of a Copphold. 


H O' a copyholder holds at the will of the lord, yet by 
cultom, his eſtate is deſcendible to his heir. R. 3 Co. 
21, Brown. ; . 

And the deſcent ſhall be regulated by the rules of the common 
law, as incident to an eſtate $eſcendible. R. 4 Co. 22. a. 
[A copyholder, heir to her mother, before admiſſion deviſes 
to A. and dies without admiſſion or ſurrender, the lands ſhall de- 

ſcend to her heir on the part of her mother. Smith v. Trigg» 
M. 8 C. Str. 487. | | | 
| And 


Sr 
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And therefore, if a copyholder, having a ſon and a daughter by 
one venter, and a ſon by another venter, makes a leaſe for years 


and dies, and afterwards the eldeit fon dies before admittance ; ' 


the daughter ſhall have it, not the ſon. R. 4 Co. 21. Brown. 
Dy. 291. 6. | 


If there be a copyholder for years remainder to A. and 


his heirs; A. dies during the years; his ſiſter of the whole 
blood ſhall take, for the poſſeſſion of the termor was his poſ- 
ſeſſion. R. 1 Vent. 261. 1 Mod. 120. | : 

So, if a copyholder dies, and the guardian of the heir be ad- 
mitted ; his poſſeſſion is ſufficient to cauſe the ſiſter of the whole 


blood to inherit. Dy. 292. a. 1 Rel. 502. I. 50. Dal. 110. 
So, if the heir dies before admittance, or guardian aſſigned ; 


if the homage find him to be heir, it is ſufficient to cauſe 


his ſiſter to inherit. R. Mo. 125. | : 
Otherwiſe, if, by cuſtom, the lord may demiſe to a ſtranger 
during the minority of the heir; the poſſeſſion of the ſtranger 
does not cauſe the ſiſter to inherit. D. Dal. 110. | 
So, if the heir of a copyholder dies before admittance, the 


deſcent ſhail be to the heir of the whole blood. R. Dy. 291. 5. 


Mo. 125. | 


So, if a copyholder dies, his wife privement enſeint with a ſon, 
and his daughter, as heir, is admitted, and afterwards the ſon is 


born ; he ſhall have it, and enter upon the daughter. 5 
So, if a copyhold be limited in remainder, it ought to veſt du- 


ring, or at the end of the particular eſtate. 4 Rel. 238, 438. 


And if the remainder be contingent, it ſhall be in abeyance till | 


| 1 the contingency happens. R. 417. J. 45. i „ 
| But a ſurrender by a copyholder for life, before the contin- 


gency, does not defeat it. Semb. 2 Rel. 79;. J. 45. Vide 
poſt, (F. 14.) => "Ss 

But, by ſpecial cuſtom, a deſcent may be contrary to the rules 
of the common law. Vide pot, (K. 4) 

But the cuſtom ſhall be interpreted ſtrictly; thus where there 
is a cuſtom within a manor that lands ſhall deſcend to the elde 
ſiſter, where there is neither a ſon nor a daughter, this ſhall not 
extend to an eldeſt niece; but in default of ſuch ſon, daughter and 


ſiſter, the lands muſt deſcend according to the rules of the com- 


mon law. 1 Term Rep. 466.* 
(D. 2.) What an Heir may do before Admittance. 


And the heir, upon a deſcent, may enter and take the profits, 
before admittance. R. 4 Co. 22. b. Brown. 4 Co. 23. b. Chrk. 
Dy. 291. . | Jos | 

And ſhalt have treſpaſs. 4 Co. 23. B. Clerk. R. Ney. 172. 

And may make leaſes. R. Mo. 3 | AT TIT 7 

And the leſſee may maintain an ejectment, before the ad- 
* of his leſſor. R. 1 Leo. 100. | | | 

o he may ſurrender to the uſe of another, before admittance ; 
bu; the lord ſhall not loſe his fine. R. 4 Co. 22. 4. 


So 


*- 
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80 he may ſurrender a reverſion deſcended to him, before ad: 
mittance. R. 1 Kol. 499. J. 25. Cre. El. 662. R. 2 Cro, 26, 

So, if the heir dies before admittance, his heir ſhall enter and 
take the profits, and ſhall have treſpaſs, before his admiſſion, R, 
4 Co. 23. b, Clerk. 

If a ſurrender be to A. for life, remainder to his eldeſt fon in 
fee, and A. dies ; his heir ſhall enter before admittance, tho? he | 


claims by purchaſe. Per Hale, 1 Mod. 120. 
So the lord may avow for his rent, before admittance, 


Kit. 87. 6: 
But he ſhall not be ſworn upon the homage, before admits 


tance. Jbid; 


(E) Uhat Collateral Dualities a Topyhoſ 


BET a copyhold mall not have the collateral qualities of other 
inheritances, which do not concern the deſcent, without 
ſpecial cuſtom : As, a huſband ſhall not be renant by the curteſy 
of a copyhold, without ſpecial cuſtom. R. 4 Co. 22. a, Brown, 
R. 4 Co. 22. 6, Rivet. R. Cro. El. 361. 1 And. 192. 

But, by ſpecial cuſtom, he ſhall be tenant by the curteſy, 
Vide poſt, (K. 1.) 

A wife ſhall not be endowed. 4 Co. 21, Brown. R, 
4 Co. 30. b, Shaw. Mo. 410. Cre. El. 426; | 
But, by {| ecial cuſtom, ſhe ſhall, Vide poſt, (K. 2.) 

So a delt ent of a copyhold does not toll entry. 4 Co. 22. 
Brown. R. 4 Cro. 23, Gravenor, R. 2 Cro. 36. Poph. 35. 
| So, if upon a deſcent the lord admits a ſtranger, before the 

heir, it is no diſſeiſin. R. 3 Leo. 210. 
So there ſhall be no r of a copyhold, but it goes to the 
lord. Ney 47. ide poſt, (F. 14.) 

So a copyhold ſhall not be aſſets in the hands of the heir to 
charge him upon a bond of his anceſtor. 4 Co. 22. 

So a ſurrender of a copyhold with warranty, the warranty i 
void. Mo. 352. 

_ . Soa ſurrender by a copyholder ſeiſed in tail, does not make 
a diſcontinuance ; for there is no livery, nor warranty. 4 Co. 2. 

ont. R. Cro. El. 383, 717. Cont. per Walmſhy, 2 Cre. 105. 
Acc. Mo. 358. R. acc. Mo. 753. KR. acc. Cro. El. 148. 

So a ſurrender by a huſband, ſeiſed in right of his wife, does 
not make a diſcontinuance. R. 4 Co. 23, Bullock. R. Mo. 596. 

A ſurrender by an infant does not put his heir to a dum fu 
infra ætatem. R. 1 Leo. 95. 

So a ſurrender in fee by a copyholder for life is no forfeiture. 
Lide poſi, (M. 2.) 

So a ſurrrender by a copyholder for life, and him in remainder 
in fee, being an infant, does not bar, nor put the heir of the in- 
tant to a dum fuit infra ttatem. Per 2 J. Cro. El. go. 

So the lord cannot grant the cuſt y of cuſtomary lands 
to a committee, if his copyholder is a lunatic, without ſpeci 


eufieom, Per Hob. 215. Hut, 16, Vide poft, (K. 5.) 
| Nor, 
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Nor the guardianſhip of his copyholder, if he be an infant. R. 
Lut. 1190. Vide poft, (K.5.) 3 | Fes 
But if a copyholder dies, his heir within the age of fourteen 
years, his prochein amy ſhall be a guardian to him, if there is no 
ſpecial cuſtom in the manor for it. R. 2 Rol. 40. P.. 

So, if tenant for life, remainder to the firſt and other ſons in 
tail, remainder to B. in fee, purchaſes the fee, and B. furren- 
ders; the contingent remainder to the firſt and other ſons is not 
deſtroyed, for the freehold in the lord ſupports it. R. 2 Per. 243. 

So a copyholder cannot take houſebote, hedgebote, cartbote, 
ec. as a frecholder for life or years, without ſpecial cuſtom. R. 
Cro. El. 5. Cont. Cre. El. 361, 1 Brow. 132. Vide poft, (K. 7.) 


F) Surrender of a Copyhold, | 
F. 1.) In Court. 


1 F a copyholder will alien his land to another, he ought ac- 
cording to cuſtom to make a ſurrender to his uſe. Lit. S. 74. 
And every copyholder may ſurrender in court, without al- 
ledging in pleading any ſpecial cuſtom for it. Ca. L. 59. 4. 
9 Co. 75. 6. | | + 

(F. 2.) Out of Court. 


= So a copyholder may ſurrender to the lord himſelf, out of (F. 2.) 
court, without alledging a ſpecial cuſtom for it. Co. L. 59. a. To the lord. 
= So, out of the manor. Adm. 1 Sal. 184. h 

So he may ſurrender, out of court, to the ſteward. - R. (f. z.) 
4 Co. 30. 6. 1 Sal. 184. (Pie 2 Cre. 526.) | ( 
Tho! it be to the uſe of the ſteward. K. Cro. El. 717. ſteward, 
Tho? the ſteward be retained only by parol. R. 4 Co. 30. 6. 
1 Leo. 228. K. 2 Cro. 526. | 
So a ſteward out of court, may examine a fine covert, with- 
out a ſpecial cuſtom for it. R. 2 Cro. 526. Fs | 
And may depute another to take the ſurrender. 1 Sal. 95. 
And a ſurrender to ſuch a deputy in Ireland, Ec. is . 
= a — may be to the ſteward, out of the manor. Semb. 
i dal. 184. | ; 
So a ſurrender to A. deputed by a deputy of the ſteward, is 
good. F. 1 Sal. gg. ; 5 

But a ſurrender cannot be to a ſteward, odt of the manor, if 

he be by parol. R. Godb. 143. _ e 


7 * 


So, by ſpecial cuſtom, he may ſurrender to two tenams of the (r. 4.) 
manor. Co. L. 59. a. Lit. S. 79. R Io cenanty, 
a he ought in pleading to alledge a ſpecial cuſtom for it. Co. Ce. 

„ $9. a. | ; 4 | 
Or, to the reeve or bailiff, Cc. Co. L. 59. a. Lit. S. 79. 

A. 8 1 bailiff in the preſence of two tenants, hoc te/tifican'. 
Vor. III. M : -—— Mi 
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Or, to one tenant. * big. 

Or, to one tenant in the preſence of others. 2:7. 

And if a copyholder covenants to make a ſurzender ; if he 
ſurrenders to two tenants, it is ſufficient. R. 1 Lev. 293. 
1 Med. 61. 3 3 | 

The heir gy" ſurrender a reverſion to two tenants, before ad. 

' mittance. 1 Rol. 499. J. 45. | | 

So, if he alledges a ſurrender to two tenants ſecundum conſuety. 
dinem ; it is ſufficient upon covenant to ſurrender, without al. 
ledging a cuſtom for it. R. 1 Mod. 61. 5 

But huſband and wife cannot ſurrender to two tenants ; for 
they cannot take an examination of the wife, without ſpecial 
cuſtom. R. Cro. El. 717. ̃ | | 

And a cuſtom, that tenants who take a ſurrender, if they do 
not preſent it at the next court, forfeit their copyholds, is good. 
Adm. per Holt, 3 Ann. int" Stint and Blount. 

But an action upon the caſe does not lie againſt tenants, for 
_ refuſing to take a ſurrender. 1 Rol. 108. J. 40. 


FTF. ;.) By Attorney. 


A copyholder may ſurrender in court by attorney, without: 
ſpecial cuſtom to warrant it; for he may ſurrender by the ge- 
neral cuſtom of England, which is the common law, and then ii 
is incident to do it by attorney. R. 9 Co. 75. 6. 1 Kol. 500 
J. co. Per Wray, 2 J. cont. 1 Leo. 36. | | 

I [But a cuſtom, that a ſurrender muſt be made in perſon, un- 
leſs in ſpecial caſe of diſability, is not contrary to law. Mitcli 
v. Neal, M. 1755. 2 Vexey 679. ] ; 5 

[A purchaſer of a copyhold is not obliged to accept of a {ur 
render by attorney, but may inſiſt on the vendor's ſurrendering 
in perſon in court. Id.] | 

But he cannot ſurrender inte the hands of two tenants, by 2. 
torney ; for ſuch ſurrender, tho' in perſon, is not - warranted, 
without ſpecial cuſtom. R. 9 Co. 76. a. b. 1 Rel. 501. J. 5. 

And if he covenants to ſurrender on requeſt, the refoln 
to execute a letter of attorney to make a ſurrender is no breach. 
R. Cro. Car. 299. Fo | 

An attorney who makes a ſurrender, ought to make it in the 
uſual form; as, by the rod, Ic. according to the cuſtom of the 
manor. K. 9 Co. 76. 6. 1 Rol. 501. J. 10. | 

And he ought to make it in the name of the copyholder, no 
in his own name. 9 Co. 76. 6. 

Or ſhew his authority, and ſay, that he ſurrenders by force ol 
ſuch authority. R. 9 Co. 77. a. 1 Rel. 501. J. 15. 

But a deputy may act in his own name, as well as the name © 
his principal. R. 1 Sal. 96. N OS | 
And therefore, a ſurrender to him who is deputed by the 
Reward, without taking notice of his authority, is good. 16% 


(F. 6.) 
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| : (F. 6.) By what Words. 


# 
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A ſurrender in general words (in manus domini) is ſufficient Vide ante, 


without limiting any eſtate ; for the lord is but an inſtrument, 


for the admiſſion of the ce/tuy yue uſe. Co. L. 59. 6. 4 Co. 29, 
. Bunting. - | | 


So he, who has a fee, may ſurrender to another in fre, or for 


a leſs eſtate, as in tail, or for life, without ſpecial euſtom. Per 


"2 F. Gadd: 20 5 
So, if a man has made a ſurrender to 4. for life, he ma 


(C. 6.) 


afterwards ſurrender the reverſion; or remainder of the copyhold, | 


if he be not reſtrained by the cuſtom. N. 4 Leo. 9. Adam. 
1 Sand. 151. Vide ante, (C. 11, 12.) | | 

And if he has made a leaſe by licence, he may afterwards ſur- 
render his copyhold by name of the reverſion: R. 2 Rel. 45. J. 5. 
Semb. 3 Bul. 81. R. Hob. 177. 5 

But it ought to be an actual ſurrender z for if a man comes into 
court, and renounces his copyhold, it does not amount to a ſur 
render. R. 1 Rol. 502. J. 5. | 

Or, if he takes a new copy for his life; this is not a ſurrender 
of his firſt eſtate, (at leaſt but for his life); for a copyhold ſhall 
not be extin& by a ſurrender in law. R. 1 Rol. 501. I. 50. 3 Bul. $1. 


and there Semb. that was a ſurrender to the uſe of himſelf for life. 


So, if a copyholder joins with the lord in a fine ſur ronuzance de 
arcit to A. it does not amount to a ſurrender, for the cuſtomary 


intereſt does not paſs by. the fine; and therefore a ſecond life, 


where, by the cuſtom, a ſurrender of the firſt life bars him, is 
not barred by the fine. R. Ray. 503. 2 Jon. 153. Pol. 564. 
hut if the lord pretends a forfeiture, and the copyholer 
agrees afterwards with the Jord to accept a grant of part for his 
life, that amounts to a ſurrender. R. 1 Lee. 191. 
So, if a copyholder in court prays the lord to accept. Per 
Hob. Hut. 65. 6 | „ 
So, a ſurrender to the uſe of 4. habendum to him and his wife, 
is void to the wife, ſhe being named only after the habendum: 
Semb. 2 Rol. 67. J. 52. | | 


Yet, if the ſurrender was general, without mention of any - 


uſe, and the ſurrenderor takes a new copy which ſays, quod ip/+ 
cepit extra manus domini cui dominus conceſſit habendum to him and 
his wife; it is good to the wife, for it was gramed to no body 

before the habendum, and upon ſuch a general ſurrender and ac- 
ceptance of a new grant, the ſurrender ſhall be intended to both. 
K. 2 Rel. 67.1; 25. 2 Cre. 434. Poph. 125. . 
| So a- ſurrender, to commence after the death of the ſurren- 
deror, is void. R. 4 Leo. 8. 2 Rol. 61. C. 2 Cre, 376. R. 
Godb. 45 1. 27; &; 
So a ſurrender to an infant in fee, and if he dies before twenty- 
one, to B. If the contingency does not happen in the life of the 
ſurrenderor, tho” it happens afterwards, the eſtate to B. is void. 


R. 2 Rel. 794. J. 50. = DD 
| . - = ens Yet, 
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Vet, a ſurrender in writing to 4. and at the end a nemoran- 
dum, that the ſurrender ſhall not be of effect, till the death of the 
ſurrenderor ; the memorandum is void, and the ſurrender bein 


compleat before ſhall be good. R. 2 Rol. 61. C. 5 
So a ſurrender to A. if an infant in wentre ſa mere, dies within, 


age, is void. R. 2 Cro. 376. 2 Bul. 272. For a ſurrender 
cannot take effect upon a contingency. 1 Rel. 109, 137, 253. 


Godb. 264. 


So a ſurrender to an infant in ventre /a mere is void; becauſe it 


commences at a future day. Semb. 1 Rol. 253 
But a ſurrender to A. for life, and afterwards to an infant in 


_ wentre ſa mere, is good, if the infant is born in the life of A. Semb. 


1 Rol. 254. 2 Rel. 415. J. 55. 


So a ſurrender to commence at a future day is void. Semb. 


1 Rol. 137, 253. Godb. 265. 


So a ſurrender does not paſs the fee without the word, heirs : 


As if a ſurrender be to A. and his ſon, and for want of Iſſue of 
the body of the ſon, remainder to B. The ſon has it only for life, 


1 Kol. 839. J. 50. 
\ 


(F. 7.) By what Perſons, 


80 a ſurrender by him, who has no ability, as, by an infant, is 
void; and he may enter at full age, tho? the grantee was admitted. 
R. Mo. 597. R. 1 Leo. 95. 


So a ſurrender by the huſband, of a copyhold of him and his 


wife, is void as againſt the wife. Adm. 4 Leo. 88. Vide ant, 


E.) 5 
8 So a ſurrender by a ſurrenderee, before admittance, is void. 


Vide poſt, (G. 1.) 


So if a deviſe be to A. upon condition, that he pay 1001. to 


B. and if not, then to B. A. does not pay; B. cannot ſurrender, 
before admittance and actual entry. Per Holt at the Aſfxes, 
13 W. 3. int Chrk and How. (Lide 1 Ld. Ray. 726.) 
So a ſurrender by a diſſeiſor is void; As if he in reverſion enters 
upon tenant for life. R. 2 Med. 32 | | 
But a ſurrender by huſband and wife, {the wife being exa- 


mined by the ſteward according to the cuſtom,) binds the wife. 


Adm. Lit. 274. Fide Baron and Feme, (G. 4.) 


_ [Whether feme-covert can ſurrender without her huſband's join · | 


ing, though in his preſence. Dub. Taylor v. Philips, P. 1749. 
1 Vezey 229.] ' 

But by cuſtom ſuch a ſurrender would be good. Moor. 123.* 

*Yet a cuſtom that a feme-covert may ſurrender her copyhold 
evithout the afſent of her huſband, is void. 2 Wlf. 1, 2.* 

But without any-ſpecial cuſtom, a feme- covert, ſeparated from 
her huſband under covenants that ſhe ſhall enjoy to her own uſe, 
and diſpoſe as ſhe thinks proper, of what property ſhall deſcend to 
her, may ſurrender _ lands deſcended to her after the ſe- 
paration, without her huſband. 2 Brown 377, 388. Bl. Term. 


Rep. 344, 351. In the latter the point fully diſcuſſed, * 4 
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And if a huſband grants a copyhold of his wife to the lord, 
who grants it to a ſtranger, and the wife after the death of her 
huſband recoxers, and grants it to the lord; he ſhall not have it 
againſt his own grant to the ſtranger. Per IA ray, 4 Leo. 88. | 


(F. 8.) To what Uſe, 


The ſurrenderor ought to declare, upon a limitation of the uſes, 
what eſtate the ſurrenderee ſhall have ; for if he ſurrenders to the 
uſe of 4. generally, A. takes but for life. Co. L. 59. 6. R. 
4 Co. 29, Bunting. 

[If the uſes are indorſed on the back of the ſurrender, and” 
ſigned by the ſteward, it is ſufficient, though they are not ſpeci- 
fied in the rolls. Car v. Elliſon, P. 1744. 3 Athyns 73.] 

If he ſurrenders without limiting any uſe at all, the lord: ſhall 
have it. Kit. 81, 6, But the lord ſhall have it to the uſe of the 
ſurrenderor. Semb. 1 Rol. 253. 5 N 

vet if a ſurrender be without any uſe expreſſed, and at the next 

court the ſurrenderor and his wife are admitted, it ſhall be in- 
tended that the ſurrender was to their uſe, K. Poph. 125. Vide 
ante, (F. 6.) | | NE 5 5 

So by cuſtom, it may be, that upon a ſurrender to another 

2 limiting any eſtate, the lord ſhall admit him in fee. R. 

1 Kol. 48. | | 

Or upon ſurrender to another for money, without limiting any 
eſtate. R. 1 Rol. 48. 

By ſpecial cuſtom, a ſurrender ibi & ſuis may create an eſtate. 
of inheritance. R. 4 Co. 29. . Bunting, 

Or, Abi & afſignatis. 4 Co. 29. 6. 

Or, Abi & ſuis in villenagio. Kit. 102, 5. . 

So by cuſtom, a ſurrender to three /ucceſFv?; gives an eſtate to 
them, one after the other, Kit. 103. 6. 

So a huſband may ſurrender to the uſe of his wife; for tho' ſhe. 

takes by the ſurrenderor, yet it is mediante domino. R. 4 Co. 29. 

b, Bunting, Adm. 1 Rol. 317, | | 

So he may ſurrender to the uſe of his wife, remainder to him- 
ſelf. D. 1 Rel. 317. | „„ 

So to the uſe of 4. and his wife for life, with a contingent re- 
mainder to the right heirs of the body of himſelf and his wife, R. 
1 Rel. 238, 317, 438. , ED . | 

So by cuſtom, a feme covert may ſurrender to the uſe of her 
will, and deviſe to her huſband. R. 2 Brown 248. 

2 _ may ſurrender to ſuch uſe as the lord ſhall name. R. 
it, 6. | | 

So he may ſurrender to A. in truſt for B. Adm. All. 14. 

And the truſt ſhall be executed in chancery. All. 15. 
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(F. 9.) 
To the ule 
of a will. 


ſect to a will made before. 
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Nut if B. is an alien, dhe king tall have the truſt Send. 
$enb, al. 


All. 15. 
- Yet * * cannot ſeize it without a decree. 


16. 


A copyhold does not paſs by deviſe, without a ſurrender, but it 
ought to 71 ſurrendered to the uſe of the laſt will and teſtament. 
Co. 2 
: And ne if the lord grants the inheritance of a copyhold, 
the copyholder cannot deviſe ; for the grantee cannot tons a ſur 
render. R. 4 Co. 24. 6, Murrel. 
But a deviſee takes by the ſurrender, not by the will, which is 
only declaratory of the uſes, 


D. 2 Rol. 383. 
And therefore, if there be j joint tenants of a copyhold, and one 


ſurrenders ts the uſe of his will, and deviſes to A. in fee, and dies; 
A. takes, for by the ſurrender the jointure Was ſevered. Co. 


L. 59. b. 2 Rol. 383. 
If a copyholder Sanden to the uſe of his will, and deviſes to 


A. for liſe, and chat he ſhall name two, who ſhall ſell; A. has 


not a fee, but only an authority to name uwo venders, and the 


vendee ſhall be in by the will, without a new ſurrender. F. 
2 Cro. 199. 

If he ſurrenders to the uſe of a will, leh he ſhall leave with 

A. It is good as to his will, tho? it is not left with ' if he dies 


before the "deviſor. R. Lit. 26. WES 
Dub. 


So though 4. does not die in the life of thc devilor 


Lit. 26. 


But a copyhold ſurrendered to the uſe of a wall, . does 
not veſt in the appointee dying in the life of the Wei. 2 Le- 
Rep 77. 
Nor will a ſurrender to ſuch uſes as he ſhall appoint, give el 
Ambler 299. * 

So a cuſtom that a feme covert may ſur render to the uſe of her 
will, and by her teſtament deviſe, is good though ſhe deviſes 
to her huſband, R. 2 Brow, *. 3 Leo. 81. Vide Godb. 
14, 3+ 
hen a copyholder ſarrenders. to the uſe of his will, it remains 
in the copyholder, and not in the lord, R. 4 Co. 23. Co, 
#1. 442, 349. 

And if tne copyholder does not afterwards make his will, but 
ſurrender to A. aud his heirs, the ſurrender to 4. is goed. K. 
Cro. El. 442. 

So if he does not make a will, nor a aſe ſurrender, the copy: 
hold deſcends to his heir. Cro, El. 

So if he makes a will, and deviſes: for life or in tail, all the 
eftate not deviſed deſcends to the heir. R. Cro. El. 148. 


! Leo. 174. 
But if a copyholder by will deviſes to his wife for life, and 


that ſhe ſhall ſell the reverſion, and afterwards ay 


R. 1 Bul, 200, R. 2 Cro. 199. | 


. 
\ 


e. 

his wife for life, according to his will; | ſhe may fell. R. Cre, 
El. 68. | | 

If he deviſes part of his copyhold to his wife, and afterwards 
ſurrenders the whole to the uſe of his will; this does not enlar 
the deviſe. R. 3 Leo. 18. PA 3 

A cuſtom that a teſtament ſhall be preſented at the next court, 
otherwiſe that it ſhall be void, is good. | 

So that it ſhall be preſented within a year and a day. R, 
Cart. 74. 86. 

And upon ſuch cuſtom, if the teſtament is not preſented by 


the deviſee for life, it is void as to him in remainder. Semb. 


Cart. 7 3s $6. o 

Tho! deviſee be an infant. Semb. Carr. 86. 5 

„A copyhold ſurrendered to the uſe of a will paſſes by the ge- 
neral words, all my real eftate. 2 Veſ. 164.* 


*But otherwiſe where there is no ſurrender, unleſs teſtator has 
but one copyhold and no freehold, and then only in favour of 


wife, children, and creditors, Id. Ibid. 
| (F. 10.) Preſentment of a Surrender, 


By ſurrender the copyhold eſtate paſſes to the lord, (being 


made out of court) upon a tacit condition, that it be preſented at _ 


ra _ court, according to the cuſtom of the manor. Co. 

b. . 44 | be 

| - And if it be not preſented at the next court, it 1s void. 
| Joud. | 


[By ſpecial cuſtom it may be preſented at any ſubſequent court. | 


= Moore v. Moore, T. 1755. 2 Vexey 596.) | | 

And it may be preſented at the next court, tho” the ſurrenderor 

2 R. 4 Co. 29. 6, Bunting. 1 Rol. 501. J. 30. Co. 
62. a. | , 9 | 

So a ſurrender to two tenants, &c. may be preſented at the next 

court, tho” the tenants die before, it being proved that there was 


ſuch a ſurrender. 4 Co. 29. 6, Bunting. K. 3 Bul. 216. 2 Cre. 403. 


1 Rel. 501. J. zo. 


Unleſs the preſentment after the tenant's death be reſtrained 'by 


ſpecial cuſtom. D. 3 Bul. 218. 25 
Ffie whole ſurrender ought to be preſented ; for if it was upon 
conditien, and the condition is omitted, the whole preſentment is 
void. R. 4 Co. 25, Kite. x | 
But by ſpecial cuſtom, that the ſurrender be preſented within a 


year, it is ſufficient, if it is preſented within the year, tho” it be 


not at the next court, Adm. 3 Bul. 215. 
Or, that it be preſented at the next court, or within a year, 
2 * next court _ the year, Semb. 5 Co. 84. Cre. 
So a cuſtom, that the preſentment be, of a ſurrender to the 
uſe of a will, at the next court after the death of the ſurrenderor, 
* good; though it be not at the next after the ſurrender made. 
> ä "Wh | Atm. 


I 6+ 


16 


(F. 11.) 
In whom 
the eſtate is 
till preſent- 
ment. 


conſideration, before preſentment. Kt. 8a. Dub. per Holt, 3 4m. 
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Adm. per Holt at the Afizes, 3 Ann. inter Stint and Blount, Na. 
Godb. 143.) gr 1 | 

So the preſentment of a ſurrender to the uſe of a will, at the 
next court after the death of the ſurrenderor, tho? it be not the 
next after the ſurrender made, is good, without a ſpecial cuſtom, 
Semb. by the general expreſſions of Co. L. 59.6. 1 Rol. 501.1. x, 
Per Wiſeman, 28 El. Per Lechmore at the Aſſizes, 4 Jul. 4 M. 
M. inter Carpender and Ilton, at Chelmsford, Dub. per Holt at 
the Aſſizes, 3 Ann. inter Stint and Blount, 2 

So a ſurrender upon valuable conſideration, if it be not preſent. 
ed, ſhall be aided againſt a voluntary diſpoſition to another. R. 
Ca. Ch: 171. 8 

So an agreement to fell, or mortgage for money, tho? there be 
no ſurrender. 1bid, . | SES x 

After a furrender, the eſtate remains in the ſurrenderor till pre. 
fentment. R. Cre. El. 349. KR. 2 Cre. 403, 3 Baul. 218. K. 
Cro. Car. 283. 1 Rel. 502. l. 25. 1 

And till admittance. D. Cro. El. 349. R. Cro. Car. 283, 
Aam. 3 Lev. 385. ES 3 : 

_—_ nothing pailes till preſentment or admittance. 2 Cro, 403. 
287. 238. f | 
, And if the ſarrenderor dies before admittance, it deſcends to 
his heir. R. Cro. Bl. 349. R. 2 Cro. 403. 3 Bul. 217. 
R. Cro. Car. 283. D. 1 Vent. 261. 1 
And the ſurrenderor, before preſentment of the firſt ſurrender, 
may again ſurrender to another. K. Cro. Car. 283, 1 Kol. 500. 
E. 306. - | | | 

And if he ſurrenders to A. and his hoirs, and before pre- 
ſentment again furrenders to A. for life, and at the next court 
both ſurrenders are preſented, and A. is admitted upon the ſe- 
cond, he ſhall have it only for life. R. 1 Rol. 499. J. 55. 
Lane | 

So if a copyholder ſurrenders to A. for life, and after- 
wards to the uſe of his will; the fee remains in the fur- 
renderor, and not in the lord. R. 4 Co. 23. a, Fitch. Cn, 
&l. 442, 349. ; | ; ; 

And the ſurrenderor may afterwards ſurrender to another in 
fee. 4 Co. 23. a. Cro. El. 442. | 


(F. 12.) When a Surrender may be revoked. 
80 a ſurrenderor may revoke a ſurrender made without valuable 


inter Stint and Blount. 
So after preſentment, before admittance, Kit. 82. 
And the revocation may be by parel. 
80 a ſurrender made by a woman when ſole, to the uſe of her 
will, is revoked, or at leaſt ſuipeuded by another marriage. An- 
Ser 628.5 5 | 
| -— (F. 13). 
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Vide nn 
_ (F. 13.) When not. 
the But a ſurrender upon valuable conſideration cannot be revoked. 
om. it. 82. ” a 
35. _ if a copyholder makes a ſurrender to 4. and afterwards to 
"gh B. and both are preſented at the next court; 4. ſhall be admit- 
! of ted. N. Cro. Car. 283. 1 Kol. 500. J. 10. . | 
2 So if B. was admitted upon the ſecond ſurrender, and then the 
* former ſurrender to A. is preſented at the next court, and JA. is 
R, admitted; he ſhall avoid the admittance of B. Semb. Cro. Car. 284. 
cited fo per Pollexfen. Pol, 50. 8 
ebe So if a ſurrender be for a mortgage, and 1 the 
Frrenderor becomes bankrupt ; it ſhall be preferred to the aſſignee - 
of the bankrupt. Sal. 449. (ide 2 Ver. 564.) | | 
er "Tho? the ſurrender never was preſented, it ſhall be preferred in 
R, equity; for it is a lien upon the land, R. per Coauper, Sal. 449. 
1 P. W. 280.“ — pes OE 
83 And if the ſurrender is preſented at the next court, tho' there 
be no admittance upon it, the land is bound, To that all meſne 
(03. acts ſhall be avoided. R. Cro. Car. 284. | | 
As if a copyholder, where by cuſtom the wife ſhall have free- 
$ (0 bench, ſurrenders to A. and the ſurrender is preſented, and then 
17. he dies, and A. is afterwards admitted; he ſhall avoid the free- 
bench, for his admittance has relation to the ſurrender, R, 
der, 3 Lev. 385. 7 8 . N 
00, Us US . : 
5 | (F. 14.) How a Surrender operates, 
ws [The ſame conſtruction of words muſt take place as in other 
ſe⸗ law conveyances; and the intent of the party is not ſufficient, as 
55 in a will. 1 P. V 16.“ Suton v. Stone, M. 1740, 2 At- 
kyns 101. Lovel v. Lovel, M. 1743. 3 Athyns 11, : 
al Therefore, where a copyhold was ſurrendered to the uſe of 
ur- baron and feme for their lives, et heredum et aſſignatorum of the ſaid 
ak baron anc feme, and for default of ſuch iſſue, to the right heirs of 
; A. this was held to be an eſtate in fee, and not an intail in the 
[10 baron and feme. 1 P. V. 71.* | | 
[A. ſeiſed in fee ſurrenders to the uſe of B. his future wife, 
and the heirs of their two bodies, for default to the right heirs of 
A. She takes eſtate for life with contingent remainders to the 
| heirs of their two bodies. Fragmorton v. Wharrey, T. 10 G. 3, 
ble and M. 11 G. 3. 3 Wil. 125 & 144-] | | 
nn,  [Surrenver is the conveyance of the awnerſhip of the eſtate: 
Admiſſion only form, and relates back to the ſurrender, Roe v. 
Griffits, M. 7 G. 5 4 B. M. 1952. | 
| Nothing paſſes y a ſurrender, but what is ſufficient to ſupply 
2 the uſe limited; and when the ce//uy que uſe is admitted, he 


ſhall be in by the ſurrende ror, not by the lord. Co. L. 59. 6. 
51 | 28 And 
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And therefore, if a copyholder ſurrenders for life, or in tail, 
the fee remains in him, D. Cro. El. 442. | 

And if a copyholder ſurrenders to A. for life, nothing paſſe, 
but what is ſufficient to ſupply the eſtate for life; and when ,7 


dies, the reverſioner ſhall have the reverſion without any fac for 


re-2dmittance. Per Ch. J. 9g Co. 107. a, M. Podger. 1 Kol. 504. 
J. 8. R. Cra. Car. 205. Per li ray, 1 Les. 175. 

But if a huſband ſeiſed in right of his wife for life, with re. 
mainder over, ſurrenders to 4. for life, who dies in the life of 


the huſband ; the lord ſhall have it for the life of the huſband: ' 


for he has ſurrendered his whole eſtate, and cannot have it again 


againſt his own grant, and the remainder he cannot have withou: 
' grant to him. Ny. 264. a. 


1 Nel. 504; l. 1, RY 
So if any copyholder only for life ſurrenders to A. generally, 
who dies after admittance ; the lord ſhall have it during the life 
of his copyholder. R. 1 Rel. 504.4. 20. Gro. Car. 204. Fon. 229. 
1 Sal. 188, 189. Mod. Ca. 68. . 
So if a copyholder for life, with remainder over in fee, 
ſurrenders to 4. Cont. per North, 1 Mod. 200, Acc. 2 Rol. 794. 
J. 35. | 
; if the remainder he contingent, a ſurrender by a copy- 
holder for life to another in fze, does not defeat the remainder. 
Serb. 2 Kel. 794. l. 45. Vide ante, (D. 1.) | 
When a man ſurrenders to the uſe of his will, he has the whole 
popyhold intereſt in himſelf. Vide ante, (F. 99 | 
And therefore, if a copyholder ſurrenders to the uſe of himſelf 


for life, and afterwards to his ſon for life, and afterwards to the 


uſe of his will, and does not make a will, but afterwards ſurren- 
ders to 4. and his heirs; the ſurrender to 4. is good. R. Cr, 
EL 442. 

80 5 he makes a will, and deviſes to A. for life, and afterwards 
to B. in tail, and ſays nothing of the fee; it deſcends to the heir. 
R. Cro. El. 148. | | 

So if a copy holder ſurrenders to ſuch uſe as the lord ſhall name, 
who 8 it to 2. for life; the fee reſults to the copyholder. A. 
Lit. 26. Io 

If a copyholder in reverſion, or remainder, expectant upon an 
eſtate for life, ſurrenders to him, who has it for life, for his life, 
and afterwards to himſelf and his wife in fee ; this operates to 
them by way of a preſent eſtate, and not as a remainder. R. 
1 Sand. 151. 1 Cid. 360. | 

IF a copyholder ſurrenders'to himſelf for life, and afterwards to 
A. in tail, and afterwards to his own right heirs; his heir takes 
the tee by deſcent. 1 Leo. 101, 102. | | 

But if he ſurrenders to 4. for life, and afterwards to his own 
Tight heirs ; his heir talzes by purchaſe. R. 1 Leo. 102. 

If a ſurrender be to A. for life, and afterwards to the heirs of 


the body of A. by her huſband begotten; it is a tail executed in 


A. Per Cite, 1 Rol. 239. 


If it be to the wife for life, and afierwands to the right heirs of 


the huſband and wife, and the huſband enters; he ſhall be ſeiſed 
| | 0) 
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of 2 moiety in right of his wife in fee; for the remainder will be 
executed for a moiety. R. 3 Leo. 4. : 

[If A ſurrenders copyhold to his brother B. till C. ſon of D. 
brother to A. attains twenty-one, and after ſuch age to C, his 
Lcirs and aſſigns; and an agreement is indorſed, that B. is to re- 
ceive the rents till C. attains twenty-one, and then to account to 
him tor the ſame, but not before: And A. dies without iſſue, C. 
dies an infant without iſſue, or brother or ſiſter born at his death, 
and B. is heir at law, to A. and C. and dies, the heir at law of B. 
dali cake the premiſſes, and ſhall not account for the profits. Co: 
v. Lovel, M. 1743. 3 Atkyns 11. 


(G) Admittance. 
(G. 1.) What may be done before Admittance, 


HE heir may take the profits, have treſpaſs, ſurrender, &c, 
before admittance. ide ante, (D. 2.) | 

The aſſignee of a copyhold, upon the ſtatute of bankrupts, 
has an eſtate in him before admittance, R. Cro. Car. 569. 
Jos. 451, 2. „ 

And he ſhall avoid all meſne acts, between the aſſignment and 
admittance, for when he is admitted, it has relation to the bar- 
gain and ſale; and therefore, if the bankrupt afterwards dies, and 
his wife is admitted, the aſſignee after admittance ſhall avoid it, 
EK. Cre. Car 5tg. 
hut by the /. 13 El. 7. S. 3. Aſſignee of a copyhold 
WE ſhall not enter or take the profits, till he hath agreed with the 
lord for his fine, who at the next court ſhall admit him 
tenant. : RE, 

If by cuſtom the wife has free-bench, ſhe ſhall enter and 
leaſe for a year, before admittance. Hob. 181. K. 1 Rel. 502, 
J. 10. 1 5 8 - 

So if the lord refuſes admittance, the copyholder ſhall have all 
actions, as if he was admitted. Per 2 J. Hob. 181. 

But a ſurrenderee cannot enter and take the profits, before ad- 
mittance. R. Cro. El. 349. 8 . 

Nor after preſentment of a ſurrender to him. Per 2 F. 
Peph. 128. ; £ | 

Nor have an action. Cro. El. 349. x 

Nor make a ſurrende® R. Tel. 145. Per 2 J. Poph. 128. R. 
1 Brow. 143. | | | 

Nor ſhall he be ſworn on the homage. Kit. 87. 6. 

The furrenderor, before admittance is conſidered as a truſtee 
for the ſurrenderee, and as between them admittance is not neceſ- 
ſary to maintain an ejectment; becauſe the title to copyhold lands 
relates back from the time of the admittance to the ſurrender, and 
therefore, the ſurrenderee may recover in ejectment againſt the 
furrenderor on a demiſe laid between the times of ſurrender and 
admittance, 1 Term Rep, 600. * | 
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But whether the ſurrenderee, before admntance can recoyt: 
againſt the lord or a ſtranger. Quære. Id. Jbid.* 
Tho' a ſurrender be by a copyholder to his youngeſt ſon, he can 
do nothing before admittance. R. Lane 20. 8 

So where there is a cuſtom of Borougb-Engliſb, if the father 
ſurrenders to him and his heirs and dies, and the youngeſt ſon eq, 
ters; the eldeſt ſon cannot enter, before admittance, R. 1 Ry 
502, J. 20. | | 3 5 
, So where by cuſtom a copyholder for life ſhall name his (ye. 
cebſſor, the nominee cannot enter before admittance. Per Co, 
2 Bal. 338. | | | 
So by cuſtom, the ſurrenderee ſhall not be admitted till pr. 

clamation that the next of blood, or he who has land adjoinin 

Eaſtward, comes, and he pays all that the ſurrenderee ſvears he 
ought to pay with his coſts, he ſhall be admitted and not the ſu. 
renderee. Kit. 102. 6. : 4 F 

Yet if the ſteward refuſes to admit a ſurrenderee, he may ente 
and plead, in defence of his title, to the ejectment by the lord, 
without admittance; for the lord is party to the wrong. Len! 
Per 4 J. Tel. 16, R. Hob, 181. b 


(G. 2.) When neceſſary. 


Every copyholder ought to be admitted tenant to his copyholl 
PI. Com. 529. 6. 

But till preſentment of the death, and proclamation thereupon, 
the heir need not be admitted. 1 Leo. 100. 3 Leo. 221, 

And if the heir upon proclamation does not come to be admit- 
ted, the lord may ſeize guou/q ; he comes without a ſpecial cuſton, 
D. 1 Lev. 63. ; | ES 

[If copyhold ſurrendered to the uſe of will is deviſed to fir 
perſons, and one offers himſelf to be admitted, and the lor 
refuſes, he cannot ſeize guouſſue; he ſhould admit him, and 
then proceed for his whole fine, Roe v. Hutton, P. 3 G. 
2 Wil/. 162.] 

And by ſpecial cuſtom, if he comes not after three proclams- 
tions, at three ſeveral courts, the lord may ſeize it as forfeited, 
Adam. 8 Co. 99. 8 | 
But not without ſuch cuſtom. R. 1 Lev. 63. | 


Or- if he does not come within a year and a day, P. 
Com. 372. a. | | | 


So a cuſtom, that he to whoſe uſe a ſurrender is made ſhall 15 
come to be admitted after three proclamations, otherwiſe his land 0 - | 
ſhall be forfeited, 15 good. R. 1 Rol. 568. 4 20. Ney 474 Adn, n 


3 Med. 221. 


Yet the proclamation ought to be, that he come to be 
admitted to ſuch copyhold, ſpecially named; for it is not fuf- 
ficient that he come to be admitted, generally. Dub, 1 Lev. by 

| | | | ut 
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put a cuſtom to ſeize as forfeited, for not claiming to be admit- 
ed, does not bind the heir, if he was beyond fea, non compos, or 
in priſon at the time. R. 8 Co. 100. 2 Gro. 226. Per 3 F. 
2 Cre. 101. R. Godb. 268. | ' e 
or if he was an infant. R. 8 Co. 100. 1 Leo. 100. R. 

n en. . Leo. 221. Per 4 J. Coke cont. 2 Cro. 226. R. in C. B. and 
„% by 3 7. in Error, 3 Mod. 223. Sho. 31. 1 Sal. 386. 
artb. 44. | | 2 | 

But be aides forfeit quouſg; he be admitted, though an in- 
ant. Per Williams, 2 Cro. 226. Per Holt and admitted per Eyre, 
there be a ſpecial cuſtom for it, but Dolbin cont. 3 Med. 223. 


1 Sal. 386. | 

ning And if he be within the realm at the time of the deſcent, though 
7 he goes out before proclamation, he ſhall forfeit. Adm. 2 Cre. 
ul. "A | | | 5 


(G. 3.) When not. 


If a copyholder ſurrenders to A. for life, who dies, he ſhall 
ve it again without re-admittance. Vide ante, (F. 14.) 

So if a copyholder makes a leaſe for years by licence, and 
> leſſee dies, his executor needs no admittance. R. Mo. 
8. . 

So if there be a copyholder for years who dies, his executor 
eds no admittance. R. Mo. 128. D. 1 Leo. 4 | 1 
so if huſband be admitted with his wife, where by cuſtom he 
FE be tenant by the curteſy ; if the wife dies, the huſband need 
be re-admitted. 1 Leo. 4. | | 
WESo the admittance of tenant for life, is an admiſſion of him in 
ainder; ſo that the lord does not loſe his fine. 4 Co. 22, b, 
own. R. 4 Co. 23. a, Fitch. Cro, El. 504, 662. Dab. 
Rol. '505, T. R. Me. 358, 465. R. 2 Cre. 31. X. 
Vent. 260. | | : De: 

So the admittance of a copyholder for years, is an admittance 
him in remainder, after the years. R. 1 Vent. 260, R. 
Mod. 120. | 


(G. 4.) What ſhall be an Admittance. 


Any words, which ſhew that the lord accepts him for his tenant, 
ſufficient, ER. N 

do if the lord, having notice of a ſurrender, accepts rent of 
4 it is an admittance in law. R. 1 Rel. 50; 


Though the acceptence be out of court. 1 Rol. 505. J. 27. 
But it is neceſſary, that the ſurrender be preſented before the 
ptauce. R. 2 Cro. 403. 3 Bul. 219. SEL 

4 3 8 So 


GOP Y H O L D. 

So if a ſurrenderee at another court nikon a ſurrender in coor: 
for the allowance by the lord to make a ſurrender, amounts toy 
admittance. Dub. 38 El. R. 41 EI. 1 Kol. 505.1. 20. Dy, 
3 Bul. 240. 

But there ought to be an expreſs acceptance of a certain perſon 
which amounts to an admittance ; for if a ſurrenderee, * his 
- admittance, ſurrenders to A. who! is admitted, it does not amoun 
to an admittance of the ſurrenderee. R. 7el. 145. 1 Bro, 143 

So, if a ſurrender be to the uſe of B. and the ſteward incolls i, 


and gives him a copy of it without more, it is no admittance; fy 
it _ io be an act done. K. Bridg. 82. * 127. 


(G. 5.) When it ſhall be; 


The lord may admit before a ſurrender is W k. 
1 Rol. 502. 1. 30. 

But the heir is not bound to be admitted till the death of li 
anceſtor is preſented, and proclamation made for his admittarz 


4 Leo. 31. 


(G. 6.) By whom it ſhall be. 


"EE lord having poſſeſſion of a manor by right, or by wrong, 
may make admittances. Vide ante, (C. 3, 4- 
And every ſteward having colour of . vi art; 


(C. 5.) 


e. 7. ) In what Place. 


The lord may make an admittance in court. 

| 2 1 at any place out of court, and out of the manor. R 46 
2 ; 

So the ſteward may make an admittance out of court, at uf 

place within the manor, as well as in court. 1 Rol. 505. l. 15 
But not out of the manor. R. 4 Co. 26. b. 

Unleſs where, by cuſtom, the court has been held out of be 

manor. Cre. Car. 367. Vide poft, (R. 4.) 


(G. 8.) By Attorney. 


The lord ma admit a copyholder by attorney, as well as inſt 
fon. R.g Co 56. I . J. 4 10. 8 
But the lord may refuſe to admit by attorney ; ho 2 i 
nant ought to do fealty, which he cannot by attorney. 90 
1 Kol. 505. . 


(6.9) 
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1 An admĩttance ought to be purſuant to the ſurrender; for the 
lord is oaly an inſtrument, and the ſurrenderee, when admitted, 


is in by the ſurrenderor. R. 4 Co. 27. 6, Taverner. 4 Co. 28. C. 


Weſtwick. 5 . N 25 
And therefore, if a ſurrender be to A. for life, and he is ad- 


mitted to him and his heirs ; he has it only for life, the reverſten 


being in the ſurrenderor. R. 4 Co. 29. 6, Bunting. R. 1 Ret. 504+ 
1. 2 | 


: If a ſurrender be to A. and A. and his wife are admitted, it is 
void to the wife, without a ſpecial cuſtom. R. 4 Co. 28. 6, 


Weſtwick. ; 


o, if a ſurrender be to 4. and he and a ſtranger are 


admitted; it is void to the ſtranger, and the whole veſts in . 
4 Co. 28. 6. . 
So if a ſurrender be to 4. and B. for life, remainder to the heirs 


of the body of B. and the ſurrenderor, and . and B. are admitted 


in fee; they have it only for life. R. 1 Ref. 438. 


So if a ſurrender is abſolute, and the admittance upon condition; 


he has it abſotutely. 4 Co. 28. 6. Ie . 
Soif a ſurrender is of ſach and ſuch copyholds, and the admit- 
tance is to all copyholds of the ſurrenderor; nothing veſts but the 
re gs mentioned in the ſurrender. R. Dy. 251. 6. 1 Rel. 
cas- 1. a> | | 
So, if a ſurrender be to A. and his heirs; and 4. dies 
1 admittance; the lord may admit the heir. 1 Rel. 504. 
4066 33 
So if a ſurrender be to 4. remainder to B. and A. dies before 


1 | preſentment of the ſurrender; B. ſhall be admitted. R. Dy. 251. 
_ -. 1. Rel. 504. J. 35. | 


So if a ſurrender be to A. for years, remainder to his right 
heirs ; the admittance of A. will be the admittance of the heir, fo 


c 


K. 2 Lev. 107. 


that if he dies, ſuch admittance of the heir makes a PYefſio fratris. 


(G. 10.) The Lord compellable to admit. 


If the lord refuſes to admit, he ſhall be compelled in chencery. 
2 Cro. 368. Per Dodd, 2 Rol. 274. 2 £ jy 
So if a ſurrender be to the lord, who is dominus pro tempore, 
* then his intereſt determines; the lord paramount ſhall be 
| compelled to make an admittance thereupon, Co. L. 59. 6. 
But an action upon the caſe does not lie againſt the lord, if he 
refuſes to admit ; for there is no remedy but in equity. . 
2 Cro. 368. 1 Rel. 108. J. 20, 30. 2 Bul. $97: | 


If the lord of a manor refuſe to admit a ſurrenderee; on ac- - 
count of a diſagreement about the fine to be paid, B. R. wil 


grant 
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grant 2 mandamus to compel the lord to admit, without ex. 


- amining the right to the fine, 2 Term Rep. 484. Vid. Infra, 


H. .)“ | - 8 
But they will not grant a mandamus to admit a copyholder by 
deſcent, becauſe, without admittance he has a complete title 
againſt all the world but the lord. 2 Term Rep. 198. 
So if by cuſtom, the lord ought to admit to a copyhold whom 
the copyholder names for his ſucceſſor, and the lord refuſes, an ac. 
tion upon the caſe does not lie. R. Mo. 842. R. 2 Cre. 368, 


2 Bul. 337. 1 Kol. 125, 195. | 
(G. 11.) Of what Effect it ſhall be. 


If a man be admitted to a copyhold upon a void preſentment, 
he has thereby the cuſtomary effate and title to the poſſeſſion, and 


Is capable of a releaſe from him who has the right. R. 4 Co. 25, 


Kite. 1 Rol. 504.1. 50. | | 

But if he enters upon a copyhold of a manor in the hands of 
the king, he has no intereſt, but poſſeſſion againſt a ſtranger. N. 

Leo. 221. | : 
: So if a copyholder in remainder enters upon a copyholder for 
life, he has not the cuſtomary intereſt for life, but is a diſ⸗- 
ſeiſor; and if he afterwards ſurrenders, it avails nothing. R. 
1 Mod. 199. | 

If a copyholder leaſes for years, and afterwards ſurren - 
ders two parts of the reverſion, the ſurrenderee, being admitted, 
ſhall diſtrain for two parts of the rent, without attornment 
or notice; for the ſurrender is notorious. R. Ray. 18. F. 


Hob. 177. | 
(H) Fine. 


(8. 1.) When due. 


N cuſtom, a fine ſhall be paid to the lord upon every alter:- 


tion of his tenant : And therefore, if a copy holder in fee dies, 
A fine is due to the lord upon admittance of the heir. Co. L. 59. 6. 


Kit. 122. a. | 


*But the lord is not entitled to the fine till after admittance 
2 Term Rep. 485. Vid. Supra, (G. 10.) | 
And if the heir dies before admittance, it ſhall not Fa 


tze lord as to his fine. 


Or if he ſurrenders before admittance. 4 Co. 22. 6. 

{But if copyholder ſurrenders to the uſe of his will, and by will 
orders and directs two truſtees to make ſale of his copyhold, and 
apply the money to certain purpoſes; they may fell without being 
admitted, and the lord hall f the vendee, and have but one 
fine. Holder v. Preſton, P. 9 G. 3. 2 Milf 400.] 

*So if a copyholder covenant to aſſign and ſurrender to B. 


which covenant is preſented by the homage, but beſore any = 
| | "Tender; 


| Denno 


renders; C. has a right to be admitted on the payment of one 
fine. 2 Term Rep. 484.“ | 


So if a copyholder makes a ſurrender, a fine is due upon admit- 
tance of the ſurrenderee. Co. L. 59. 6. Kit. 122. a. ' 

So if a wife, by cuſtom; has the whole or part of a copy- 
hold fer her dower z upon her admiſſion a fine ſhall be paid. 


Lit. 123. Al. ; : 


cuſtom of the manor. Lid. 
So if a ſurrender be to A. by way of mortgage upon condition; 
after tie condition broken, the lord ſhall compel A. to be admit- 
ted, and pay a fine, though A. will renew the ſurrender. Dub. 
2 Ver. 367, 8. : | 9 
So, if a ſurrender be to A. for life, and afterward; to B. for 
Efe, and afterwards to C. in fee, a fine is due for them in re- 
mainder ; for tho? the admittance of A. is an admittance of them 


3 Co. 22, Brown. K. 4 Co. 23, Finch. Cont. per Poph. 1 Rol. 
505. J. 50. R. cont. Mo. 358, 465. D. acc. 1 Vent. 260. 
Per Kit. acc. but others cont. Kit. 122.6. R. 1 Mod. 120. | 
And the lord may let a fine for the particular eſtate, and an- 
other for he remainder. D. 1 ent. 260. 1 
But there ought to be a ſpecial cuſtom, otherwiſe a fine is 
not du: for a remainder. Per 2 J. 3 Lev. 308. Per 2 J. Cre. 
£1. 504. TD. | 
And if another fine is ſet for a remainder; it is only half. 
... 122. 6. ; 5 
und ic aced not be paid till the remainder comes into poſ- 
WE ſcfion. Per Il ill, 1 Vent. 266. | RS 
lk a copynold be graated to A. for years, „no dies during the 
ern; ine executor ſhall be admitted, and pay a fine. Per 
fou, others cont. 3 Leo. 9. Acc. 1 Bur. 206, 218.“ Y 
580, by 8 a fine may be due upon the death of the lord. 
C.. L. 59. 6. 85 
But ut upon the alienation of the lord; for that would be 
unreaſonable. Iid. | FS 
[ln a manor whe by cuſtom a general fine is due from all 
the tenants, on the death of the laſt admitting lord; hufband te- 
rant for life by virtue of marriage- ſettlement is intitled to the 
fines on the death of his wife, the laſt admitting lady. D. So- 
merſet v. France, M. 14 C. Str. 654. Fort. 41.] , _. 


due; for they make but one tenant. . Kit. 122. 42. 

So, if a ſurrender be to huſband and wife, and the heirs of the 
huſband, there is but one fine due upon admittance of the huſ- 
band and wife. IId. | 


So, if a copyholder. ſurrenders to himſelf for life, and after- 


mall pay but one fine upon his admittance, Kit. 122. 6, 
You III. | 


So, 


render, B. afſigns his intereſt to C. to whom the copyholder ſur- : 


But half a fine is commonly taken; but that is according to the 


in remainder, yet it ſhall not prejudice the lord for his fine. D. 


But if two or three are admitted together, orie fine only 1s 


wards to B, and his heirs, and dies before the next court: B. Z 
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So, upon a common recovery, there ſhall be but one fine paid; 
for the recoverors are in in the pe/?, and pay no fine, IbId. 

So, if a copyhelder for life and he in reverſion, or remainder, 
join in a ſurrender, the ſurrenderee ſhall pay but one fine. 
Kit. 123. a. 3 | 
So, if there be no new tenant, no fine ſhall be paid: and 
therefore, if a copyholder ſurrenders to A. for life, who dies; the 
furrenderor ſhall pay no fine to be re-admitted. 9 Co. 107, 
1 Rel. 505. 4. 45. 25 | | 

So, if one jointenant dies, the ſervivor ſhall have the whole, 
without paying any fine to be admitted. Kit. 122. 24. 

So, if a ſurrender be upon condition, and the ſurrenderor 
2 for the condition broken; be ſhall not pay any fine, 

. ag. . | 

If a 3 has a copyhold for the nonage of her ſon, and 

kakes a huſband, and dies before her ſon is of full age; the huſ- 
band ſhall have it without a new fine. Per 2 J. 3 Lev. g. 


BW 2.) When to be ſet, and how. 


No fine ſhall be impoſed till admittance. 1 Rol. 506. A. for 
the admittance is the cauſe of the fine. R. 4 Co. 28. a. Hub. 
bard. D. 1 Vent. 260. 5 | 
If a copyholder holds ſeveral copyholds, by ſeveral ſervices, 
there ought to be upon every one a ſeveral fine. R. 4 Co. 27,8, 
Hubbard, for he may pay one and forfeit for the other. bis. 
Cro. El. 779. Mo. 625. 5 | | 
So, if all the ſeveral copyholds are ſurrendered to one tenend' 
per antiqua fervitia z for the tenures remain feveral and the fines 
ought to be ſeveral. R. 4 Co. 28. a. Habbard. 
*One groſs fine cannot be aſſeſſed on the admiſſion to ſever! 
_ eopyhold tenements ; and if it be ſo ſtated in the declaration in 
an action for the fine, it is error and not cured by verdidt. 


Doug. 721, 731. 
N (. 3.) Fine certain. 


A fine may be certain, by cuſtom. Cy. Z. 5g, b. 
If the cuſtom allows for a fine a year's value of the land, it is 
zood; for the value is ſufficiently certain, and triable by a jury. 
K. 3 Lev. 255. 3 Med. 133. Carth. 13. 
So a fine of one penny. for vo acres or mote, is good. 
Kit. 103. a. | | 
So 69. 84. for every meſſuage, cottage or toft, or, every acre 
of land, tho' as much be paid for one as the other. Kit. 103. 4. 
So a fine at the will of the lord for the firſt purghaſe, and no- 
*thing afterwards. Kit. 103. 6. ; . | 
15 the lord demands a fine certain, it is no evidence of its in- 
certainty, that he has paid leſs ; for the lord may take a leſs ſum- 
D. 2 Bil. 2, D. Conte. per Richard/on, Lit. 252, 
Otherwiſe, if he has patd more, D. 2 Bul. 32. 0 


— 
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if a jury find a fine certain, chancery will decree it to be au 


uncertain fine upon examination of the rolls. D. Lit. 252. 
If a fine certain hath been paid from the time of H. 6. and it 
appears by the roll to have been uncertain before; it is not a fine 
certain. Godb. 265. F Ne 
A fine certain ought to be paid immediately. 4 Co. 28. a; 
Hubbard. Cro. El. 779. Mo. 623. es” 
| (H. 4.) Fine wncertaid; 

958 ſometimes a fine, by cuſtom; is uncertaio, and arbitrary. 
o. L. 59. 6. | EE 2h _— Ls 
- on 6 may be aſſeſſed by the homage, where the 
lord does not agree. Ney 2, 3. 


But tho' it is uncertain, it ought to be reaſonable: otherwiſe 


the copyliolder is not compellable to pay it. Co. L. 59. 6. R. 
4 Co. 27. b, Hubbard. i Rol. 507. I. 25. R. Mo. 662. Cro. 
I. 779. K. G. . ©. i es 

Whether a fine be reaſonable; or not, ſliall be determined by 
the juſtices upon the circumſtances appearing in the caſe. Co. 
I. 59. 3. K. 4 Co. 27. b, Hubbard. Mo. 623. 


And therefbre, if an action be brought againſt a copyholder by 


the lord, it ſhall be referred to the court upon demurrer. 4 Co. 
27. a. Go. Zu. 647. c: ** FE 
Or the defendant may plead; not guilty, and upon proof of 
| the value of the land, and other evidence; the court will judge. 
4 Co. 27. 4. Hob. 135. Co. Zar. 647. . T2. 
For, if a copyholder prays a mitigation; it does not chnclude 
him, but that he may afterwards inſiſt on the unreaſonableneſs of 
the fine. 1 Rol. 507. J. 30. 5 
And there may be a cuſtom, that if the lord and ſurrenderee 
do not agree for the fine, the tenant ought to aſſeſs it. R. 1 Rel, 
Yet if a copyholder brings treſpaſs againſt his lord, who juſti- 
hes his entry for non-payment of a fine ; it bught to be ſhewn of 
the part of the topyholder, that it is unreaſonable. R. Hab. 


135. 3 64 | De 
| if the lord demands 5/. upon admittance of a copyholder of . 
e : 


R. 1 Ro. 75. 


505. per ann. it is unreaſonable: 


So, if he demands for an admittance upon a deſcent, above * 


two years value. Semb. 2 Mod. 230. But two years value is 
reaſonable. R. Ch. R. 464. Adm. 2 Bul. 32. Doug. 724. n. 
to 727. n: And the lord is not bound to make any deduction 
on account of the land-tax, Doug. ibid.“ x 

So, if he demands two years and a half rent for an admittance 
. a is for one year and a half is ſufficient. R. C0. 

ar. 196. 
Or, the value of two years for an admittance upon a ſurrender. 
R. Co. Ext. 647. c. 3 | | 

{ Fines ſhall be ſet according to the preſent improved value, 
according to the rent under a leaſe then ſubſiſting by licence 


N 
lord. Halton v. Haſſell, P. 9 C. 2. Str. 1042.] _ 
5 5 N 2 , | 3 8 [On 


not 
df the 
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ton admiſſion to a manſion-houſe then unlet, (and which had 


continued unlet for eighteen years, when action was brought) 
and a piece of land let at 7/. per annum; 1506/. being the fine 


paid at the laſt admiſſion, is not unreafonable. Evelyn v. Chi. 


chefter, T. 5 G. 3. 3 B. M. 1717.] 


But if by cuſtom a fine is only due on the firſt purchaſe, and | 


he and his heirs pay no fine for any land purchaſed there after. 
wards ; the lord may ſet what fine he pleaſes. Kit. 103. 6. 


A copyholder need not pay an uncertain fine immediately, for 
he cannot know how much it will be; and therefore, if the lord 


does not limit a time for payment, he ſhall have a conve- 
nient time. K. 4 Co. 27. 6, Hubbard, R. Cro. El. 779. 
Mo. 622. ; | | 

(H. 6.) Remedy for a Fine. 


If a copyholder refuſes payment of the fine, debt lies againſt 


him. Per 2 J. 1 Sid. 58. D. to be R. 2 Mod. 230, 232. 


Adam. and a declaration there in debt for refuſal of ſuch fine. Lut. 


597. . Cliff. 244. Fide Ent. 176. KR. per 3 F. Holt. cont, 


3 Mod. 240. 3 Lev. 261. Sho. 35. 2 Lent. 175. 
So, by the executor of the lord. Adm. 3 Lev. 261. 
So, an indeb. afſumpfit. R. 3 Mod. 240. 3 Lev. 262. Per 
5˖ͤ eo 
[If a fine is aſſeſſed on admiſſion of an infant, aſſump/it would 


lie whilſt he is an infant; (Semb. per Yates J.) but certainly after 


he comes of age, and has renounced the eſtate, but confirmed 
the tranſaction by enjoying. Evelyn v. Chicheſter, T. 5 G. z. 
1 | * | 


And non-payment of a fine apparently reaſonable, upon de- 


mand, is a forfeiture of the copy hold. K. 1 Rel. 507. J. 20. 


Vide toft ; (M. 4.) h 
Tho? he pretends that he does not know what fine is due, 


Sec. if ſuch pretence is merely groundleſs and covinous. Semb. 


Ray. 42. 
feiture. _ 1 Rel. 507. J. 25. Fide ante, (H. 4.) ; 

Or, if it was dubious, whether a fine was reaſonable or not, 
tho” it was adjudged reaſonable. D. 1 Rol. 50%. J. 35. R. 
Ray. 42. 2 Mod. 231. | 

So, if it be dubious, whether a fine is certain or uncertain ; a 
refuſal to pay an uncertain fine, if he tenders the fine cer- 
tain, is no forfeiture. R 2 Cro. 6179. R. Ray. 42, Semb. 


2 Med. 229. 


Vet if a day is appointed for payment of the ſine, and he does 
not appear to excuſe his default, tho? he tendered the fine cer- 
tain at the time when it was aſſeſſed, it is a forfeiture. R. 
2 Cre. 617. 5 85 N N 

Rd Ss, 


But if a fine is unreaſonable, refuſal of payment is no for- 


COPYHOLD.. 


So, if it be dubious, whether a fine be due or not, a refuſal is 
no forfeiture. K. 3 Lev. zog. 5 . 
So it is no forfeiture, if there was not a demand from the per- 
ſon of the copyholder at the time limited for payment of the fine, 
or afterwards. R. Hob. 135. Semb. Ray. 42. Cont. Co. Eu, 


647. 4. Acc. 2 Mod. 229. = 


And if the lord juſtifies in treſpaſs for non-payment of the fine 
he ought to ſhew a demand. R. Heb. 1 35. | ' 


But the demand may be by the ſteward, without authority in 


writing. R. 2 Mod. 229. 


So, it is no forfeiture, if there was not an expreſs refuſal, 
Co. Ent. 647. Vide poft, (M. 4.) h 


Or, if he refuſes before the time appointed for payment, if he 


pays at the time. Co. Ent. 647. d. „ 

| Ty for a forfeiture ought ro be by the lord, or another to 
his uſe. | | | 

But an entry may be without precept from the ſteward. K. 
2 Mod. 229. G Ty | 
Alnfants and femes coverts, being entitled by deſcent, or by 
| ſurrender to the uſe of a will, to be admitted to any copyhold, 
_ in their proper perſons, or a feme-covert by her attorney, 
and an infant by his guardian, or, if he has no guardian, by his 
attorney, appear at one of the three next courts for the manor of 
which the copyhold premiſes are parcel and offer themſelves to 
the lord or hits ſteward to be admitted tenants, Sr. 9 G. 1. 
b. 30. J- 

'In default of which appearance, either in proper perſon, or 
by attorney or guardian, the lord or his ſteward, after three ſe- 
veral courts duly holden, and proclamations regularly made, 
may nominate and appoint, at any ſubſequent court, any fit per- 
ſon to be guardian or attorney for that purpoſe only, and by ſuch 


uardian or attorney, admit ſuch infant or feme-covert, and on 


fuch admittance may impoſe ſuch fine as might have been ſet, if 
ſuch infant had been of full age, or ſuch feme-covert ſole and 


- unmarried. Id. b;4.* 


*On ſuch admittance the fine impoſed may be demanded by 
| the bailiſf or agent of the lord, by a note in writing ſigned by 


the lord or his ſteward, to be left with ſuch infant or feme-co- 
vert, or with the guardian of the infant, or huſband of the eme. 


covert, or with the occupier of the meſſuage, &c. to which ſuch 
admittance was made. /. 2.* | 


*If the fine be not then paid, the lord may enter and receive 


the profits of the copyhold till he be ſatisfied, accounting for the 


. overplus to the infant or feme covert. 14. | 
ef the guardian of the infant or huſband of the feme-covert 
pay the fine, they may reimburſe themſelves out of the rents of 
ihe copvhold. J, 4. ide poſt, (M. 4.)* | 


— 
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4. 1) 9 Copyhotder ſhall alien only by Sur: 
F 


A Copyholder has no other evidence for his tenements, but a 
£4 X copy cf the court-roll. Lit. S. 75. IT I OY 
And therefore he cannot alien by deed. 


Nor by will, without a ſurrender to the uſe of his will. Vide 
EEE e ; 
' Unleſs there be a ſpecial cuſtom, that he may deviſe with- 
out a ſurrender; for then it ſhall, be good. R. Lit. 26. Aan. 
F | OP or ps 
F *But equity will ſupply the want of a ſurrender of a copyhold, 
in caſe it be deviſed for the payment of debts, or to a wife or 
younger children. 2 P. V. 490. 3 P. V. 96, 322. 17. 
. 443. 1 Brown 273. 2 Brown 325. 2 Veſ. 164. 582.“ 
As to creditors, if one having lands part freehold, and part 
copyhold, deviſe all his rea! eſtate, or all his /ands and heredita- 
ments, for payment of debts, and die without ſurrendering to the 
uſe of his ill the frechold alone ſhall paſs if that be ſufficient, 
5 but if the freehold he not ſufficient, the copyhold ſhall alſo be 
liable, 1 P. . 443. 3 P. V. 322.* EE 
But if he charge all his avorldly efare with his debts, the 1 5 
hold, though not ſurrendered to the uſe of his will, ſhall yet be 
mo to the payment of the debts pari paſſu with the freehold. 
F If a copyhold be deviſed to a younger child, and no ſurren- 
der to the uſe of the will, tho' by the ſame will there be other 
proviſion made for the child, yet ſuch copyhold being part of thc 
proviſion will make it good, unleſs in a caſe where the eldeſt ſon 
and heir is totally diſinherited; and tho? the deviſe be of a copy- 
hold to a ſecond ſon after the death of the eldeſt ſon without 
iſſue equity will ſupply the want of a ſurrender. 3 P. V. 283.* 
And this ſhall be extended to a grand-child. Acc. 2 P. 
01... D. cent. 2 . 582.* ol | 


Jo 


„But it ſhall not extend to natural children, or couſins. 
CCT 

So, an equity of redemption of a copyhold ſhall paſs by de- 
viſe without ſurrender to the uſe of the will. 3 P. V. 358. 
»A copyhold ſurrendered to the uſe of a will is not within the 
fatute of frauds, and therefore ſhall paſs by a will atteſted by 
two witneſſes or by one only. 2 P. I. 258. 2 Brown 56.“ 

*So, of an equity of redemption of copyhold lands. Acc. pel 
Lord Hardavicte, Barnard Ch. Rep. 12. 2 Ath. 37- Cont. 
2 P. V. 261.» x KS th * 

But if the ſurrender be to the uſe of his auI to be atteſted by 
three witneſles, a will not ſo atteſted will be void. Ambler 684. 

So, if a copyholder be oufted by diſſeiſin, he cannot releaſe 
by deed to the diſſeiſor; for he has not the cuſtomary eſtate upon 
which a releaſe may enure, and it would be a prejudice to 
tord, who would Joſe his fines and ſervices, K. 4 Co. 25. & 
Kitc, R. 1 Les. 102. . 5 | RY 


COPYHOLD. 
But if 2 man be admitted to a copyhold upon a void ſurrender ; 


he, who has right, may releaſe his right by deed, and by this re- 


Jeaſe his right is extinct. K. 4 Co. 25, Kite. Co. L. 60. a. 

So, if a copyholder ſurrender upon condition, he may after- 
wards releaſe the condition by deed; for it cannot paſs by ſur- 
render. R. 2 Cre. 36. Yide 4 Co. 25, Kite... - | 

So, if a lord grants the inheritance of a copyhold to A. the 
copyholder may releaſe by deed to A. and thereby extinguiſh his 


culſtomary intereſt. R. 1 Leo. 102. 


So, if 4. and B. are admitted to a copyhold jointly, one of 


chem may paſs his eſtate, by releaſe, to his companion. N. 


Winch 3. - 
So a copyholder may ſell or . releaſe his copy hold to the lord, 


by deed. N. Hut. 65. 


A recovery in C. B. is not good of copyhold lands; but of 


cuſtomary freeholds which paſs. by ſurrender in a borough court, 
it may. 1 Athyns 474.* Vide poft, (L.) | 


(I. 2.) But a DefeRt of the Roll ſhall be amended. 


If there be an omiſſion in an entry upon the roll, upon proof 


the roll ſhall be amended; for the roll does not conclude the co- 

pyholder to plead, or give in evidence the truth of the matter. 

K. 4 Cp. „% Rive. KN | | | 
And therefore, if a ſurrender upon condition be preſented, 


and the condition is not entyed upon the roll, it is nat void; but 


che roll ſhall be amended. 151d. | 
So, if the day of the court be miſ-entered upon the roll, it 


ſhall be amended upon evidence, and ſhall not prejudice. N. 


I Leo. 290, | | 


*) Uhat a Topppolde ſhall do, by Cuſtom, 


(K. 1.) Shall be Tenant by the Curteſy. 
W a copyholder may, or qught to do, and what not, 
the cuſtom directs. Co. L. 63. a. „„ 
And therefore, by ſpecial cuſtom, the huſhand may be tenant 
dy the curteſy of a copyhold, which he has in right of his wiſe, 
Aam. 2 Leo. 208. 1 And. 192. . | ” 
But the cuſtom ſhall be taken ſtrictly, and therefore, tho' the 
huſband of one, who had a copyhold at the time of the marriage, 


$41 be tenant by the curteſy, yet he ſhall not, if the copyhold 


eſcends during coverture. R. 2 Leo. 10g, 208. [Lide 1 P. 


. 69. per 2 F. cent.] 2 


(K. 2.) Shall have Dower. 


So, by ſpecial cuſtom, the wife may have all the land of hey 
3 after his death for dower, or free bench. 3 Lev. 33g. 
IH. J. 37. ä „ 

— | (Free 
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[Free-bench is a widow's eſtate in ſuch lands as the huſband 
dies ſeiſad ; not that he is ſeiſed of during the coverture, ag 
dower is. Godwin v. I inſinore, H. 1742. 2 Athyns 525.] 
* Vide Cowp. 481.“ | | 

„Therefore, where by the cuſtom a tenant for life of three 
lives had a power of ſurrendering the whole eſtate, and by li- 
cence from the lord demiled by way of mortgage for 9 years, 
this was held to defeat the widow of her free-bench, though only 
one . inſtance of a leaſe by licence was given in evidence, 
Cowp, 481. 2 

[if a man before marriage ſcttles on his wife part of his real 
eſtate for joipture, in bar of all dower which ſhe may claim cut 
of any lands, tenements, meſtnages and hereditaments, of which 
he is or ſnhall be feiſed, of frechold or inheritance; ſhe cannot 
claim her free-$c:ch in copyholds purchaſed afterwards. Walker 
v. Waller, M. 1747. 1 Vegey 54.) 

Or a motety, or third part of his land. Co. L. 33. 6. 

Or only the ſourth part of his land. Jbid. 

Or the whole, or a moicty, dum ſela & caſta wixerit. Kit. 105. 

Or during her wicdov-hood. lob. 181. Ney 2. 5 

Or a woman being eſpouſed when a virgin, ſnall have all the 
land wherco! her hulband dies ſeiſed. Kit. 102. 24. | 
Or, the wife, by cuſtom, ſhall have a third part of the rent of 
her huſband's laud, and not the land itſelf for her dower ; as, at 
Buſb. Kit. 102. 6. | | | | 
So, by cuſtom, the wife ſurviving ſhall have the fee, and the 
huſband e conzrerſo. Noy 2 | 
And force times the wife, by cuſtom, ſhall be admitted to her 
dower, after the death of her haſband. Vide Kit. 123. a. 

And ſhall pay a fine. Fae ante, (H. 1.) | 25 

Sometimes ſhe ſhall have it without admiſſion, as an excreſ- 
cence from the eſtate of her huſhand. Hob. 181. 

But a cuſtom, that the wife ſhall have dower aſſigned by the 
homage, without the anſwer of the terre-tenant, or a plaint, or | 
proceſs againſt him, is ill. Kit. 103. 6. 

Or, chat the wife ſhall have dower aſſigned of the land, where 
the huſband, before marriage, has made a leaſe for life, render- 
ing rent. Ku. 103. 5. 3 N 

Wien by cuſtom, the wife has dower, ſhe ſhall have all inci- 
dents; and therefore, ſhall recover damages upon the ff. of Mer- 
teu, if lier huſband dies ſeiſed. R. 4 Co. 30. b, Shaw. Mo. 

1, Cre. $1.426. Os 

Pat fc ſhall rot have debt for damages given upon the ,. of 
Norten, ii a court baron, except in the ſame court, or in chan- 
try. & Co. zo. &, Shaw. Vet Mocre ſayt, that three J. then beld 
that debt lies in B. R. fe, damages ajjeffed ther? above 40s. Mo, 
410, 411. ; I . 

So ihe ſnall no: have ejectment for a third part of the copyhold 
b<!orc it be aſſigned in court. Per FPemb. 2 Sho. 184. 

If the huſband purchaſes the inheritauce of his copyhold, 
Weich ie conveyed tc 4, for his liſe, ard afterwards to his rigat 
: 5 | | „ heirs; 


0 


(P 


ide pf, (M. 2.) 
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: heirs ; the dower of his with is not extinct, for the cuſtomary 
eſtate of the huſband remains for his life, out of which the 


dower is excreſcent. R. Hob. 181. 1 Kol. 5 10. J. 40. 2 Cre, 
126, 573. 2 Rel. 179. | . | 8 | 
It the wife be divorced a men/a & thoro, yet ſhe ſhall have her 
dowe: R. Heb. 161. | | 
But if the huſband makes a Icaſe for years by licence, the wife 
after his death ſhall not avoid it: for the leſſee alſo is in by the 
cuſtom. R. 2 Cro. 36. Mo. 758. N | 
So, if the huſband be a bankrupt, and his copyhold is ſold by 
the commiſſioners, the wife ſhall not have her dower; for the 
huſband did not die tenant, (as he ought by the cuſtom,) though 
the bargainee was not admitted. R. Cro. Car. 56 | 


So, if the huſband ſurrenders to A. and dies, and afterwards 


A. is admitted, the wife ſhall not have her dower ; for upon ad- 
mittance 4. ſhall be in from the time of the ſurrender, R. 3 Lev. 
385. 1 Sal. 185. Skin, 406. 8 | | 
So, if the huſband a copyholder for life, where, by cuſiom, 
his wife ſhall have dower, takes a leaſe for years; the copyhold 
is determined, and the wife ſhall not have dower. R. Jou. 462. 


(K. 3.) Shall make Leaſes. 


A copyholder may make a leaſe for one year, without a licence. 
R. 2 Cro, 403. 9 Co. 75.6. | ED: 
And thereupon may maintain an ejectment. Mz. 539, 569, 


128. Cont. Cro. El. 483. K. 4 Co. 26, Melwich. Vide poſt, 


And, by ſpecial cuſtom, for three, nine, or twenty-one years. 

Kit. 102. 6. | | | 

Or for life, and forty years after, Mo. 8. | 

ut a cuſtom that the leaſe ſhall be void, if the leſſor dies, is 

good. R. Lit. 235. Hut. 101. | | 
Otherwiſe, if the leſſor alien. Per 2 J. Lit. 235. Hut. 101. 
But a leaſe for ſeveral years, without licence from the lord, 


is not good without a ſpecial cuſtom. Per 3 J. Mo. 272. R. 


1 Brown 133. | | - 
Tho' the leaſe be made without indenture, by fgarel. 1 Rol. 
507. J. 45: Cro. El. 499. Me. 392. | | 
Tho” it be not in polleſſion, but commences in futuro. R. 


I. 507. J. 45. Cro. El. 499. Mo. 392. 
_ Tho the leaſe be for one year A ſic de anno in annum for ten 


years; for this is a leaſe for ten years. R. 2 Cre. 301, 308. 
Or, fora year & /ic de anno in annum, during the life of the 
—_ ; for this is a leaſe for two years at leaſt. R. 1 Rel. 507. 
* | 
Or, de anno in annum, excepting one day in every year. R. 


1 Rel. gog. J. 2. 1 Bud: 215. 2 Cro: 308. 


So, it a copyholder makes three leaſes togetlier each for one 
year only, and each to commence 27 M. after the end of the 
former; 
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former; it is not good, for it is only a ſhift to evade the cuftom, 
R. 1 Rol. 508. JI. 10. Cre. Car. 233. Jon. 249. 

So, if a copyholder covenants and agrees to make a leaſe for 
ſeven years, and ſo from ſeven years to ſeven years, for forty. 
nine years; for this amounts to a preſent leaſe. 2 Mod. 81, 

So a copyholder having licence to leaſe, ought to purſue his 
heence ; otherwiſe his leaſe is void. R. Cro. El. 39s. *© x 

As, if he has a licence to leaſe for two years, and he leaſes for 
three years. Semb. Ow. 73. 

If he has a licence to leaſe for twenty-one years from Mich. 
laſt, and he leaſes for twenty-one years from 25 Dec. next. R. 
Cre. El. 395. 5 = 

If a copyholder in fee has a licence to leaſe for years, if he 
fo long live, and he leaſes for years abſolutely. Semb. Cro. El. 

462.) | 5 | 
So a copyholder having licence to make a leaſe for twenty-one 
years, cannot make two leaſes for that term; for he has ſatisfied 
his licence by one leaſe, R. Mo. 184. 

But a cuſtom, that a leſſee for life ſhall make a leaſe for the | 
life of another, is void. R. Mo. 8. Be as 

So a leafe by an infant of a copyhold ſhall be voidable. 

an. ITY. a 8 | | 
/ What lord may grant a licence. Vide ante, (C. 3.) 8 

When a leaſe without licence, not warranted by the cuſtom, 
or not purſuant to the licence is a forfeiture. Jide poſt, (M. 2.) 
But if a copyholder makes a leaſe by licence, the leſſee may 
aſũgn without licence. 1 Rol. 508. J. 28. 

Or make an under-leaſe ; for the lord by his licence has parted 
with his intereſt. R. 1 Rel. 508. J. 28. 

So, if the leſſor after a leaſe by licence, dies without heir, 
the leſſee ſhall have it for his term againſt the lord; for the li- 
cence is a confirmation of the lord. R. Hut, 101, 2. 

So a leaſe without licence is good, between leſſor and leſſee. 
R. Ow. 18. Lat. 199. | | = | 
And if a copyhold be to . for life, remainder to B. in fee, 
and B. makes a lcaſe for years by parol, and then A. and B. 
join in a ſurrender to the uſe of B. the leafe commences preſently. 
R. Cro. El. 160. | : ; 


If the lord licence his copyholder to make a leaſe of lands in 
the tenure of A. tho” they are in the tenure of F. yet the licence 

- Bs _ R. 2 Rol. 52.1. 20. | 
f the lord licence his copyholder for life to make a leaſe for 
three years, if he ſo long live; a leaſe for three years abſolutely, 
3s goed: for a leaſe by a copyholder for life determines by his 
death, and therefore the condition -annexed, bein implied by 
— is void. R. Ow. 73. Cre. EL. (462.) binds Cro. 437- 
Foph. Io5;. 5 | | 
So if he makes a leaſe for fewer years than his licence allows. 
K. 2 Cro. 437. N. Gro. El. $35. Ds 1 


a 
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the lord licenſe upon condition, the condizion is void ; for 
* nothing, but only diſpenſes with che forfeiture. Per 
27. Cro. El. . 162.) Popb. Woh. 


* Buta licence may be upon a condition E= for till the, 


condition is performed, it is no licence. Poph. 16. 

co A leaſe from the huſhand by licence, ſhall not þe avoided by 
che wife, who claims dower by cuſtom ; for the leſſee is in un- 
der the cuſtom. R. 2 Cro. 36. 


| So, if a copyholder after a leaſe hy licence, forfeits his copy 


hold ; the lord ſhall not avoid the leaſe. Semb. Hob, 177. 
Or, dies without an heir. R. Hut. 101. Vide ſupra. 

If a copyholder by licence makes a leaſe for years, ring 
rent, he cannot afterwards ſurrender the rent without a ſurrender 
of the reverſion. 1 Leo. 315. | SE 
And if he grants the rent, and the leſſee attorns, the grantee 
{hall not have debt for it; for he is not privy, nor has the rever+ 
ſion. Semb. 1 Leo. 315. | | „ 
But the grant is good as a rent-ſeck. Per Gawdy, 1 Leo. 315. 

A leaſe without licence, pot warranted by the cuſtom, is 3 
forfeiture. Vide pot, (M. 2.) | | 
But makes no diſſeiſin to the lord. Lat. 199. 


— * 


Common Law. 


v6, by cuſtom, a copyhold ſnall deſcend contrary to the rules 
of the common law; as, by the cuſtom of Burr augh- Engliſh * 


(K. 4.) Copyhold ſhall deſcend contrary to the rules of | the 


7 1 


the youngeſt ſon. Kit. 102. a. 

Or, to the youngeſt brother, 7417. 

Or, to the youngeſt daughter. 167d. | 

To the youngeſt ſon or daughter of the firſt wife, the being 

eſpouſed when a virgin. Kit. 102.4. 1 Fer. 489. 1250 

So to the eldeſt daughter only. de Term Rep, 466... 

To the eldeſt daughter for life, and after her death, to the 
next heir male of the father, who derives his deſcent by males. 
R. 1 Sid. 367. 1 Lev. 172, 29039, N 


And if, by cuſtom, the wife has free bench and during her 


eſtate the eldeſt dies, the next daughter, being eldeſt at the death 
of her mother, ſhall have it. R. 1 Sid. 267. 1 Lev. 172, 
So, by cuſtom, a copyhold may deſcend to all the males; as, 
in Gawelkind, at 1/iington. Kit. 102. a. | | 
Or, to all the brothers. Id. | Ns 
Or, to all the ſons, if the capyhold contains above fiveacres ; 
otherwiſe to the youngeſt only. 1614. | oP \ 
So, by cuſtom, if a man purchaſe Bookland, and Bondland 
nul I ſemel : it deſcends to the eldeſt ſon. 1 Leo. 56. 
So, if he purchaſe Booklard firit, and then Bendlang, both de- 
ſcend to the eldeſt : but if he purchaſe Bondlard firſt, both de- 
ſcend to the youngeſt ſon. III. IE : 
So, by ſpecial cuſtom, a copyholder for life ſhall name his 
ſucceſſor. R. 1 Rel. 562. J. 5. R. 4 Leo, 238. 1 Brow. 132. 
Otherwiſe, the lord (hall have it, 1 Sid, 267, Wt: 
. HE: Zo | 8 0, 


d 


v. Mahon, P. 10 G. 3. 3 Will. 63 


name of the lunatic. R. Hut. 16. Hob. 215. 
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Se, by cuſtom, after the death of a copyholder for life, the 


ford ought to admit his eldeſt ſon for life, and if he has no ſon, 


his daughter. Adm. Mo. 788. | 

[A ge admittance at a court leet and court baron, is evi. 
dence to prove the cuſtom for lands to deſcend to the youngeſt 
nephew, tho" there is a preſentment that the cuſtom extends only 
to the youngeſt ſon, and youngeſt, brother, and no farther. Dy 


A cultontary of a manor, appearing to be of great antiquity, 
and delivered down with the court rolls from ſteward to ſteward, 
tho' not ſigned by any perſon, is good evidence to prove the 
courſe of deſcent within the manor. 1 Term Rep. 465.“ | 


AK. 5.) The Lord ſhall appoint a Guardian. 


So, by ſpecial cuſtom, the lord ſhall name guardian to the 
heir of this copyholder, who is within age, the next of blood, 


ro whom the copyhold cannot deſcend. Kit. 103. a. Vide ante, | 


(E) 


Or, ſhall give the cuſtody to his bailiff, who ſhall render an 
account to the heir at his age of fourteen years. Kit. 103. a. 
Dy. 302. b. in marg, | 


Or, otherwiſe ſhall diſpoſe of it according to the cuſtom of the | 


manor. 3 Fev. 3995. | 

As, by cuſtom, the lord may aſſign a copyhold to any one, 
during the infancy of the tenant, without account. Semb. 1 Les, 
206. | | 


So, by cuſtom, the heir at the age of fourteen years may chuſe 


a guardian for himſelf. Kit. 103. a. 3 
But a copyholder cannot diſpoſe of the cuſtody, by his teſta- 


ment within Fat. 12 Car. 2. 24. K. 3 Lev. 395. If there be a2 
ſpecial cuſtom, that the lord ſhall aſſign a guardian to tis infant 


copyholder. K. in the ſame Caſe, Lut. 1190. 

If the lord, by cuſtom, appoints a guardian to his copy holder, 
ſuch guardian ſhall have debt, Tc. in his own name, for rent 
upon leaſe of the copyhold. Dy 302. 6. in marg. 5 

And ſhall have ejeztione cuſtediæ. R. Cre. 25 224. 1 Les. 


| 328. Fide poft,. (P. 3.) 


So, if a copyholder be a lunatic, the lord, by ſpecial cuſtom, 


may appoint a guardian, or committee of his cuſtomary lands. 
Adm. Hob. 215. Hut. 16. | 


So, if a copyholder be an ideot ; for the king ſhall not have 
the cuſtody of his copyholds, tho“ ff. prærog. regis gives to the 
king 3 of all his lands. 4 Co. 126. Hard. 434. K. 
Dy. 302. 6. | | 

On Mes & ante, R. 2 Cro. 10s. | | 1 

And the committee ſhall hold againſt the prochein amy of the 
copyholder. 16:7. - - | 

But ſuch committee ſhall not ſue in his own name, but in the 


(K. 6.) 


COPYHOLD. 


(K. 6.) Copyholder ſhall have Common. 


So, by ſpecial cuſtom, a copyholder ſhall have common within 
the waſte of the lord. 4 Co. 32. a. Foifton. | 


Or, in alieno ſolo. 4 Co. 32. a. | 
So, by cuſtom, he may have ſole paſture in the ' waſte of the 


lord. BR. 2 Sand. 327. Pol. 16. Dub. Lau. 255. 


And may claim ſole paſturage for his cattle, tho? not /zvant and | 


couchant. R. Pal. 20. 2 Sand. 327. Eres 

But he can have common only for his cattle levant and couchant. 
Adm. 2 Sand. 327. | ; 

So he may liceaſe a ſtranger to put his cattle into ſole pallure, 
R. 2 Sand. 327. Pol. 23. . | 

But not into common. Adm. 2 Sand. 327. 5 

So a ſingle coprholder may alledge a cuſtom to have common 
within the waſte of the lord. K. 4 Co. 32. a. 

So, by ſpecial cuſtom, a copyholder may have eftovers, ar 
other profit witiin the waſte, or woods of the lord. 4 Co. 32. a. 

[A copyholder in fenny lands may be entitled to dig the lord's 
ſoil for turf. Dean of £ly v. Warren, J. 1741: 2 dthyns 189.] 

[Common of turbary cannot belong to an occupant. IId. 

And tho” the lord ſells his waſte, and afterwards grants a 
copyhold, the copyholder ſhall have common. 1 Brow. 231. 
Vide poſt, (K. 7.) | | : 72 | 

But if the lord enfeoff his copyholder who has common by 
cuſtom, whereby the copyhold is deſtroycd, he ſhall not have 
common; for it is gone. R. 1 Sal. 170. | 

So, if he confirm the eſtate of the copyholder cum pertinentiis. 
R. 2 Cro. 253. 1 Bul. 2. Tel. 189. 1 Brow. 209. | 

So, if the lord by deed grants the freehold of a copyhold, to 
which eſtovers belong, to his copyholder, with all lands and he- 
reditaments appurtenant, or uſed with it; the eſtovers are de- 
ſtroyed. R. 2 Cre. 253. Mo. 667. 2 Brow. 211. 

So, if the lord grants the freehold of a copyhold, to which 
common belongs, with all profits aud common appurtenant ; the 
grantee ſhall not have common, for it was appurtenant to the 
cuſtomary eſtate, not to the freehold. R. 2 Rol. 61. J. 5. D. 
cont. 1 Bul. 2. = | x 

Tho' the grant was only for years. R. 2 Rol. 61. J. 10. 

Yet, if a copyhold to which common belongs eſcheats, and the 
lord, by deed, grants it with all common appurtenant, or uſed 
with it; the grantee ſhall have common, for it amounts to a 
new grant, tho? the antient common was extint. R. Cro. EI. 
794. 2 And. 169. a 

So, if a copyholder has common out of the manor, and 
rr » his common remains, for it belongs to the land. 
1 Sal. 170, | | | 


«KK 


TH 


2 0 r 1 1 ö t. 5. 


(k. 7.) Shall take Trees. 
80, by ſpecial cuſtom, a copyholder in fee may eut down 


trees, and fell them at his will. R. 1 Rol. 360. J 25. Cy, 


Car. 221. Dal. 8. Ney 2. 


So a copyholder for life, who by cuſtom names his ſucceſſor; 
for he has quafi an inheritance. R. 1 Rol. 560. J. 35. 1 Brow, 
132. 2 Brow. 87. Noy 2. 5 | 5, 
Where a copyhold is granted fot three lives to a man and hi; 
heirs, and he has no power of compelling the lord to renew on 
the falling in of the lives, he cannot cut timber growing on the 


eſtate. 2 Term Rep. 746.* 


And one ſingle copyholder may preſcribe to have power to cut 
trees. R. C. KL 353: 10. 33 | 
But a copyholder for life merely cannot cut down and ſell; ſar 
ſuch cuſtom, that a copyholder, who has not any intereſt but for 
life, may cut down trees at his will, is void. R. 1 Kol. 56, 
30. Adm: 3 Bul. 81. R. 2 Cro. 29. R. Cro. Car. 221. 
R. 1 Bul. 158. 2 Brow. 85. Ney 2. Jon. 245. | 
Or, that every copyholder may cut. Wir. i. 


So, a cuſtom, that a copyholder may pull down houſes, i; | 


void. D. 1 Bul: 51. | 
So, by ſpecial cuſtom, a 1 ſhall take houſebote; 
hedgebote, cartbote; &c: R. Cro. El. 5. Adm. Mo. 812. 
So it ſeems, without a ſpecial cuſtom. Per Holt, Sal. 638. 
And if the lord eut down trees where by cuſtom the copyholder 
ſhall have the lops ; an action upon the caſe lies againſt the lord. 
K. 1 Rel. 196. 1 Brow. 231. 1 Kol. 108. J. 10. | 
Or treſpaſs. Per cur inter Aſhmede and Ranger. R. 12IW.;. 
{ Reported Comyns's Rep. 71. Sal. 638. Ld: Ray. 551. But 
reverſed in Parl. Sal. 638. Ld. Ray. 551.) K. 1 Leo. 272 
80, if the lord bargains and ſells ba trees, and the bar- 
ues cuts them down, an action upon the caſe lies againſt the 
rgainee. R. 1 Brow. 231. 
So, if the lord demiſes the manor for years, except the trees, 
and the leſſee grants a copy hold; the copyholder ſhall have the 
lops of the trees, for they are parcel of the manor. R. 1 Brow: 


4231. 2 
| "Otherwiſe, if the leaſe was for life ; for then they are ſevere 
from the manor. 


Blid: | | 
So, if a copyholder for life does waſte, and cuts down trees, 

Sc. he in remainder ſtall have an action upon the caſe. Du. 
Lev. 131. | | 

: So, if a ſttanger cuts down trees upon a copyhold, the co- 

8 ſhall have an action upon the caſe for the loſs of ſhade, 
uit, Sc. tho' it was not the cuſtom for him to take the trees. 

4 Lev. 131. | | : 
So, the lord alſo, for the prejudice to his inheritance. 3 Lev. 

131. Viar Action upon the caſe for Misfeaſence, (A. 2.) 1 

* 


. 


rin rent; the whole rent ſhall iſſue out of the free - land, for the 
leaſe without licence is void as to the copyhold. Per Dy. Mo. 50. 


Kit. 103. a. 


furchaſe. Kit. 103. 4. 


cCoPyYHOLD. 
8o the lord may have treſpaſs. 2 Rol. 551. J. . 
So a copy holder ſhall have treſpaſs quare clauſum fregit & ſucei- 
fit. 2 H. 4. 12. 4 Co. 21. 6. | | 
So, where there is not a ſpecial cuſtom for the copyholder to 


cut, the lord may cut, and the copyholder has no remedy againſt 
him; tho' he be copyholder for life, and pleads that he has not 


- ſufficient for repairs. N. cont: in B. R. and Exch. but reverſed in 


Parl. Sal. 638. (Ld. Ray. 551.) | 
| So the lord may grant all the wood. PS 
And if he grants to a copyholder, the benefit does not merge 


in his copyhold: 1 Fer. 22. 


(K. 8.) Shall render his Services. 


| Acopyholder ought todo his ſervices to the lord. 42 Ed. 3. 25. 3. 
When a denial of ſervices is a forfeiture. Vide poſt, (M. 4.) 


Tenant by copy ſhall do fealty. Co. L. 63. „ | 
When a freeman does fealty he ſhall put his right hand upon the (k. 9) 
book, and ſhall ſay, I ſhall be faithful and trus unto you, and faith Fealy, + 
to you Ju bear for the lands which 1 claim to hold of you, and 1 
Hall lawfully do to you the cuſtoms and ſeruices, which I ought to de 
at the terms aſſigned, ſo help me God ; then he ſhall kiſs the book. 
By the ft. 17 Ed. 2. Lit. S. 91. 355 
But a villein ſhall ſay, 1 from this day forward ſhall be to you true 
and faithful, and ſhall owe you fealty for the lands that 1 hold of you 
in wvillenage, and ſhall be juſtiſied by you in body and goods. SG 


| help me God. By the ff. 17 Ed. 2. Raft. Co. I. 68. a. 


"Tenant by copy ſhall do fealty in perſon ; for he cannot ſwear 
by attorney. 9 Co. 76. Co. I.. 68. a. | | 

But the ſteward may take fealty for his lord. Lit. S. 92. 
Or, the bailiff. 61d. | „ ä 


A ry gremgeed ſhall render rent. | | 
And if the copyhold comes to the lord by eſcheat, ©c. he may 
make a grant of it, rendring a greater rent. Per Lea, 2 Rol. 236. R 
But if a man by deed demiſes a copyhold and free-land, rend- 


(K. 10.) 
ent. 


So, if a copyholder ſurrenders, rendring rent; the reſervation 
of rent is void. Dy. Mo. 352. | 
And if the lord, upon a ſurrender makes an admittance, rend- 
ring a greater rent, the reſervation is void. 2 Rol. 236. 


So, by cuſtom, a copyholder ſhall be bound to pay a relief to 
his lord, either by tenure, or reſervation. i — 4. *Vide Nele. 0 
H. 1a Car. 2. c. 24. / 5, 6, 7.5 | ny 

And, by cuſtom, it may be but 14. tho? the rent be XOs., 

Or, a moiety of the rent upon a deſcent, and as much upon a 


So, 
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12.) 
* re- 


medy for 
tent. 
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So, by cuſtom, a relief may be due upon alienation. Lat. 95. 
And a deviſe ſhall be an alienation. R. Lat. 95. 

So, every freeholder, who has land by deſcent within a manor; 
being of full age, ſhall pay a relief. Lit. S. 112. 

Or being X any age, if he does not hold by chivalry. Kit. 


\ 


146. Co. L. 91. 


So, if he dies, his heir being within age, and in ward to the 
king for all his land, at full age he ſhall pay a relief to the other 
lord. R. 2 Cro. 28. | SE 
So, if the eldeſt ſon dies before entry, whereby the youngeſt 
enters, he ſhall pay two reliefs. Kit. 146. 

If a tenant enfeoffs his heir, and dies before the lord accepts 
him, the heir ſhall pay a relief. /6id. | 

If the heir after his anceftor's death enfeoffs B. of whom 


the lord accepts rent; yet he ſhall pay a relief. &. Cro. El. 885. 


But if he dies, his heir being witiun age, and the lord refules 
the ward, he ſhall not have rehef. Semb. 2 Cro. 28. 115 
So, if one parcener dies, his heir being of full age, no relief 
Mall be paid; for all the parceners are but one tenant to the lord, 
and a relief cannot be apportioned. R. 3 Lee. 13. 
So, if upon a grant in fee farm no rent be reſerved, or the ful! 
value; no relief ſhall be paid. Mo. 168. | 
. So, he, who is in by purchaſe ſhall pay no relief. Kit. 146. 
So an heir, by deſcent, of a reverſion after an eſtate for life, 
ſhall not pay a relief, till the reverſion falls in. Kit. 146. 6. 
So a tenant by fee-farm ſhall pay no relief. Ibid. 
Sa none ſhall pay, except the true tenant in fee. Keil. 82. 4. 
The lord ſhall diſtrain for a relief, and ſhall not have debt for 
a... by. OS | 3 
But his executor or adminiſtrator ſhall have debt, and ſhall no: 
diſtrain. Co. L. 83. 6. | | 


If a copyholder refuſes payment of his rent due, upon a per- 
ſonal demand, it is a forfeiture. Vide poſt, (M. 4.) | 

So, if a copyholder ſurrenders the reverſion after a leaſe to 
A. who is admitted; the aſſignee ſhall have covenant againſt che 
leſſee for non-payment of the rent, within 4. 32 H. 8. 34 


F. cont. 2 Cro. 305. Tel. 223. Per Hob. 178. Dub. Co, 


Car. 25. D. cont. Cre. Car. 44. K. acc. 3 Lev. 327. Vide 


pot, (N.) R. acc. 1 Sal. 185. Sho. 285. Sein. 3os. 


So he ſhall enter for a condition broken within the ſame ff. 32 
II. 8. 34. Semb, 3 Lev, 327. | 

So the reverſioner may diftrain for rent, without attornment o 
notice. R. Kay. 18. R. Pol. 142. 1 Lev. 40. 5 


So, if 4. makes a leaſe of a farm, part copyhold, and part 
frechold, rendring rent, and afterwards aſſigns the reverſion by 
grant and ſurrender to B. the rent iſſues out of both, and B. 
hall have debt againſt the leſſee or his aſſignee. R. Cro. El. 
606, 622. 5 : | 


80 


ſ 


to parceners, ſhe who has the part of the eldeſt, ſhall do ſuit for 


but one ſuit for all the land. 2 1». 119. 6 Co. 1. 6. 
ners. 2 Iaſt. 119. 6 Co. 1.6. 


ſuit by attorney at the hundred, court baron, &c. | 
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80 a copyholder ſhall do ſuit at the court of his lord. Lt '3-) 

And he ought to do it in perſon, and not by attorney; for unte By « 
he is not within the . of Merton, 20 H. 3.10. 2 ſoft. 100. R. copyholder. 
1 Leo. 109%. „ | | "a 

So he cannot do perſonal ſervices by attorney. 1 LZeo. 104. 

Put a. copyholder may compound withythe lord pro feta reax- 
anda. Kit. 74. | g 


So a free-man may do ſuit at the lord's court. 3 | 
But by . Marl. 52 H. 3. 9. a free-man ſhall not be diſ- (K. 14.) 
trained to do ſuit, if he is not bound to do it by his feoffment or By a free- 
preſcription. | „„ : holder. 
And by the ſame ſtat. if land, which ought to do ſuit, deſcends | 


all, and the others ſhall make contribution. Ha 
So by the ſame flat. jointenants or tenants in common ſhall do 


So a feoffee of the eldeſPs part ſhall do ſuit for all the parce- 


So tenant by the curteſy. 2 Int. 119. N 

And a woman may be a ſuitor at a court baron. Ibid. 
But where the free- ſuitors are judges, a woman ſhall not be 
judge there. 1bid. | | | ka 

But none ſhall do ſuit, when he is in ward of the king, or his 
committee. © F. N. Z. 158. 14. . ; | 
Nor, tenant in dower, of lands in ward of the king. F. NM. 
B. 158. B. | 55 | 

Nor, the leſſee of the king, of lands eſcheated or forfeited. F. 


N. B. 159. 4. 


So tenant in dower, of any land, ſhall not do ſuit ; if the 
heir has ſufficient to be diſtrained for it in the ſame county. 
Ibid. . | 

So, if the lord purchaſes part of the land, the whole ſuit is 


gone; for he cannot have, nor make contribution. 2 IAH. 120. 


So, if parcel deſcends to the lord. Jbid. Semb. : Sh 

Yet it a tenant enfeoffs another of parcel, every one ſhall do 
ſuit; for the ſervice being entire Hall be multiplied. Vide 
2 Inft. 119. 6 Co. 1.6. £5 

So, if land deſcends to parceners, where the king is lord, all 
ſhall 2 ſuit ; for they are not within the f. of Marl. F. N. B. 
159. C. | | 5 

And this after partition, or before. F. N. B. 159. C. 


By the f. of Merton, 20 H. 3. 10. every free holder may do (K. 13.) 


By attor- 
But he ought to make an attorney under his ſeal. 2 Inft. 100. 9 
And if the ſteward does not allow his attorney, he thall have a 


_ writ de attornato allocando. 2 Inft. 100. 5 


And upon that an alias, pluries, and attachment, if the refuſal 
be continued. Kit. 74. a. | | | 
Such attorney ſhall do the ſame ſuit as the free-holder ought, 
2 Int. 100. 5 
Vo. III. = | But 
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K. 6. 
| ** . 


corYnoLD 


But he cannot be a judge as the freeholder is; for no act can 
be done in a judicial capacity, by attorney. 2 If. 100—Ca, 
Per Holt; for the ſtat. makes no difference, inter Hunt and Bourn, 
JI. 1 Ann. 1 Sal. 341. And therefore, a fine in antient demeſu: 
before an attorney of the ſuitors is good. N. int. Hunt and Beurn, 
H. 2 An. 1 Sal. 340, 1. | oh 


Every one of the age ot twelve years ought to do ſervice, 
at the turn or ſeet, and take an oath to be loyal, &c. Ce. 


I. 68. b. 


(K. 17.) 
Remedy ior 
ſuit. 


Clerks, and women were not exempted by the common law. 
2 IA. 127. Os 
And every perſon is reſiant within ſome lect, 

And a perſon not reſiant may be bound to do ſvit at the lect, 
Sal.. 604. | | 

But by the common law, perſons having cure of ſouls were ex- - 
empted. 2 Inj. 121. F. N. B. 160. C. 

And by the f. Marl. 52 H. 3 10. archiepiſcopi, epiſcopi, ab. 
bates, priores, comites, barones, viri religioft, & mulieres. 

And by the equity of this ſtatuie, all eccleſiaſtical perſons, ſc: 
cular or regular. 2 Inſt. 127. | | 

So «enant in antient demeſne ſhall not be diſtrained to do ſuit at 
the leet, or ſheriff's turn, F. N. B. 161. C. 

This ſuit ſhall not be done by attorney; for it is not within the | 
A. of Merton, 20 H. 3. 10. 2 Inft. gg. | 

But by the . of Marl. 52 H. 3. 10. a man having land in wo 
lects, ſhall do ſuit only where he is converſant. | 

If his houſe be within two leets, he ſhall do ſuit where his bed is. 
2 Inf}. 122. | 35 | 

If his family is within two leets, he fhall appear where he i; 
commorant. 419d. | 
3 And 5 ſervant ſhall be (aid to be reſiant, where the maſter 1. 

1. 33. Os : 


For ſuit-ſervice the lord may diſtrain. 2 Iaſt. 118. . 
For ſuit by parceners before partition, the lord may diſtraia 
any of them to do ſuit. F. N. B. 159. E. 8 
So, after partition; but then the others ſhall have a writ againſt 
the eldeſt parcener to do ſuit, and ſhe ſhall have a writ % contri- 
butione facienda againſt thoſe who refuſe contribution. 2 nfl. 119- 
But a writ de contributione facienda does not lie before partii- 
on; for it is not within tne . of Marl. g. 2 Inf. 119. FX 
Nor in the caſe of the king does it lie, before, or after parti- 
_ for the . Marl. g. does not extend to the king's courts. 

1bid. | | | 

So for {uit of joint-tenants, the lord may diſtrain each. Ibid. 
But if one does ſuit, he ſhall not have a writ de contribution 
facienda aggink the others; becauſe the poſſeſſion 1s intire. Lia. 
So for ſuit by tenants in common, the lord may diſtrain either, 
and he ſhall have a writ de contriþutione facienda. 2 Inft. 19, 


c YO s. 
By . Marl 52 H. 3. 2. goo lord (hall not Aid for ſuit- 


ſervice out of his fee. 2 Luft. 1 , 

And for ſuit real, the lord mall not diſtrain, but there ſhall be 
an amerciament. 2 It. 118. 

And for ſuit of court the lord ſhall not have a writ ad 2 
in curia ſua. faciendam ; becauſe he may dittrain. Qu. F 
B. 158. D. 

If the lord diſtrains for Cuit-ſcrvice, when it is not within a 


| charter of feoſtment, by t. Marl. 9. the tcnant ſhall have a writ 


contra formam feoffamenti. F. NM. B. 163- 

Which lies only for the feoffee and his heirs, again{t the feoffor 
and his heirs. F. N. B. 163. 

If the lord diſtrains . joint-tenants, Sc. contrary to 
the ft. Marl. 9. the tenant ſhall have a writ upon the ſtatute ae 


exoneratione ſect. F. N. B. 159. 
3 90, if he diſtrains a ward of the king, or any who ought not to 
do ſuit. F. N. B. 158. 


So, if the lord diſtrains perſons to come to his Jeet, who are 
exempted by the ff. Marl. 10. they ſhall have a writ upon this 
ſtatute for their diſcharge. Y. N. B. 160. 2 Inft. 121. 
So, if he diltrains any, who are exempt from ſuit to the Jeet, 


. by che common law, they ſhall have a writ, that he do not diſtrain 
them. F. N. Bc 6 


But for ſuit of court, 2 tenant ſhall not have a writ of attach- 
ment, but only after a writ that the lord thall not diſtrain him, 
if he be diſtrained when he oaght not by the common law; tho? 


| If he be diſtrained when he ought not by any fature, he ſhall 


have an attachment at firit. F. N. B. 160. B. 


Mata | is the beſt beaſt; or other thing, 2 to the lord upon 


the death, or alienation of his tenant. 


But the lord all have that which he chooſes for the _ tho! 
it be the worſt. Hb. 60. 


Heriot may be due by tenure; which is heriot. ſervice, or by 
cuſtom. 

Heriot- _—_ is "0 only upon the death of a tenant in fee. 
D. 24-4 7+ 

Yet it may — . upon a leaſe for life, after the death of 
tenant for life. R. I. ul. 1367. 

So, if a leaſe be to A. for life, afterwards to B. ſor liſe, re- 
mainder to C. for life, an heriot may be reſerved after the death 
of each of them. 2 Sand. 167. 

So, if a leaſe be for years, if two lives continue, it may be re- 
ſerved after the death of each life. 2 Sand. 165. K. Luz. 1367. 
Winch 47, 57. 

If tenant by heriot-ſervice aliens parcel, the heriot ſhall be mul- 
tiplied. Fitz. Heriot 1. 

And if the lord be ſeiſed of a heriot by ane alienee ; it conti- 
hues, Gough the tenant re-purchaſe this parcel. 40.4. 

| O 2 | But 


(K. 18.) 
Heriot, 


What it is, 


(K. 19.) 
Heriot ler- 
vice. 


When due. 
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tiot upon every death, and afterwards the manor is leaſed for 


reſerving an heriot after the death of each life; if either dies 


(K. 20.) 
How re- 
covered, 
By jeizure, 


Dub. Lit. 1367, 8. 


But, generally the beaſt of another may not be ſeized for an 
heriot. 1 Ed. 3. 6. a. D. Cro. Car. 260. | 


be aſſigned, and then one of the lives dies; the beaſt of the aſ- 
fignee cannot be taken. N. 2 Rol. 451. J. 30. Lut. 1368. 


(K. 21.) 
By diſtreſe.“ 


FJ. Keeling cont. 2 Sand. 166. 1 Sid. 437. 1 Vent. 91. 1 Lev. 
294. 2 Keb. 677. | | 
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But a heriot is not due, if the tenant at his death had no 

beaſts. Sem. Hob. 176. Hut. 4. Dy. 199. 
Nor is it due of the goods of cęſtuy que truſt, but of him who 

has the legal eſtate. 1 Yer. 441. 

_ Heriot-ſervice is of the nature of a rent. 2 Sand. 166. 

And therefore ſhall go with the reverſion to the heir. 1419. 
Or, to the grantce of the reverſion. Ibid, | 
So, if there be a leaſe for lives, rendring rent, and an he- 


years; the heriot goes with the reverſion to the leſſee. R. Vin. 
47» 57: 


So, if a leaſe be for 99 years, if two lives ſo long continue, to 
commence after a death, ſurrender, &c. of a former leaſe, 


before the leaſe commences, no heriot ſhall be paid. R. per thres 


So, for the laſt life no heriot can be ſeiſed, or levied by diſtreſs, 
but only by action upon the contract; for by his death the term is 
determined, Dub. Lut. 1368. | | 


Heriot-ſervice may be ſeized. Cont. per Frowick, Kel. $2. 
a. 84.6. R. acc. Pl. Com. 96. R. acc. Mo. 540. Cro. El. 590. 
R. cont. Bend. pl. 47. R. cont. 1 And. 299. Acc. Bro. Heriot 2. 
So, an heriot due by refervation ; for that is an heriot-ſervice. 


And the ſeizure may be out of his fee. 6 Ed. 3. 36. 4. K. 
Lut. 1567. Bend. pl. 47. Fitx. Heriot 5. R. 1 Sal. 356. 
And, by a ſtranger to the uſe of the lord. Per Keble, 2 H. 7. 
rj: | : 
50, if the heriot be eloigned, the beaſt of another, remaining 
within his fee, may be diſtrained or ſeized. Per Chard, 27 . 
24.—Per. Cur. Kel. 167. a.—It may be diſtramed, but not 
ſeized. Cro. Car. 2600. 

So, if an heriot be ſold, it may be ſeized in the hands of the 


vendee, unleſs the ſale was in market overt. Kit. 134. 6. 


So, if upon a leaſe for three lives there be reſerved for an 
heriot upon the death of each, his or their beſt beaſt, and the leaſe 


So, upon a reſervation of an heriot, the beaſt of another upon 
the land cannot be diſtrained. Dub. 3 Mod. 231. Lut. 1368. 


So for heriot-ſervice a man may diſtrain, for it is a ſervice an- 
nexed to the land. Per two J. 8 H. 7.10.6. Pl. Com. 96. 4. 
Cro. Car. 260. Bro. Heriot 2. | 

And may diſtrajn the cattle of another continuing upon the 
land. Cro. Car. 60. Bro, Heriot 6. Fide ante, (K. 20.) I 

5 n 
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In avowry for heriot-ſervice, he ought to preſcribe, that he 
and all thoſe whoſe eſtate, fc. ought to have an heriot upon the 
death of every tenant. 21 H. 7. 13. 4. 15. a. 8 
And he ought to ſhew, what land he holds in particular. 


21 H. 7. 16. 4. : | 

And alledge ſeiſin in himſelf, or in his anceſtor. 6 Ed. 3, 36. a. 

Per. 3 F. 14 H. 4.5. 4. GS = 1 | 
And ſhew, whether the heriot be a beaſt or other thing. R. 


Heb. 176. Hut. 4. | 

It is ſufficient if it be alledged, that he died his tenant, with- 
out ſaying, that he died ſeiſed. Per Cur. 44 Ed. 3. 13. a. 

And in avowry for an heriot, he need not ſhew for what beaſt, 
cr, of what value. R. Cro. Car. 260. Ton. 300. | 

And if he avow for ſeveral heriots, it is ſufficient to ſay, that 
he took them amine heriotor generally. R. 1 Bul. 102. _. 

But an avowry, that every tenant at his death hath uſed to pay 
an heriot, is repugnant and bad. 21 H. 7. 13. a. 15. 4. | 

So an avowry without alledging ſeifin of the ſervices, whether 
it be rent-ſervice, or not, or upon the death of what tenant it is 
due, is bad. Bend. pl. 119. 5 f 

So, for an heriot upon reſervation of the beſt beaſt, or 51. at \ 
election, the leſſor, or at leaſt his bailiF-cannot diſtrain for the 
beſt beaſt, till a demand, or election made. D. Lit. 35. 

So a diſtreſs for an heriot cannot be out of the manor. 

1 Sal. 356. | ; | 

The property of an heriot-ſervice is not veſted in the lord till 
diſtreſs, or ſeizure, 8 H. 7. 10. b. Semb. that it was veſted be- 
fore, otherwiſe he could not ſeize. Pl. Com. 96. a. 

Seizure of an heriot-ſervice, due by antient tenure, may be 
out of the manor. Per Holt, Sho. 81. : 

Otherwiſe, of an herjot reſerved by deed. So. 81. R. cont. 
| Tut. 1367. | „ 

FHeriot- ſervice ſhall be extin by unity of poſſeſſion. 14 H. 4. 
5. a. Bro. Heriot 8. | | 

So, if the lord purchaſes parcel of the land. Co. L. 149. 6. 
R. 8 Co. 105, 2 Brownl. 294. 

So, if a tenant makes a ſettlement upon his ſon in mary 
riage, it avoids the heriot, and is not fraudulent within T. 
13 El. 5. R. 2 Brownl. 187. | | 

But by f. 13 El. 5. a feoffment, &c. or conveyance of lands, 
&c. of an intent to defraud, Ec. of heriots, Sc. as to the 
perſons ſo defrauded. ſhall he void; and the perſon, party to 

| ſuch conveyance, c. who ſhall wilfully put in ure, Ec. the 
ſame, ſhall forfeit a year's value of ſuch lands, and the whole 
value of ſuch goods, &c. ; 25 
And upon this an action lies for the lord gui tam, c. for 
all goods aliened to defeat him of his heriot, tho' other lords 
are alſo defeated; and the plaintiff ſhall recover only the va- 
lue of his heriot. Semb. Dy. 351. 6. | 5 
So, if tenant by heriot- ſervice enfeoffs A. of part; the ſervice 
being entire, ſhall be multiplied, and not extin&t. R. 8 Co. 160. 


« 
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(K. 22.) 
By action, 
Vide foft, 
(K. 26.) 
(K. 23.) 
Heriot- 

cuſtom. 


When due. 


f T. 24. } 
Wan ne- 


OP. VH OL D. 


And if FE lord afterwards purchaſes the part of the feoffor, 
dhe heriot-ſervice due from A. 1s not etinct. K. 8 Co. 106. a. 


So, for an bericezeſyrrod upon a leaſe, debt lies. 2 Sand 7. 


Or, cOVenapil.” 2 Saud, 105, 7 


So an heriot may be due by the cuſtom of a manor, pou the 


death of every tenant of an eſtate of inheritance. 


If he dies his tenant, tho? he does not die ſeiſed. Kit. 134 a. 


"Bos: Heriot 1. 


So, upon the determination of an eſtate for life, tho the eſtata 
has not continuance afterwards. 21 H. 7. 15. * Kel. 80. 
Kit. 133. Bre. Heriot 5. 

Or, upon the determination of an eſtate for years. Kel. 80. 
21 H. 7. 15. | 

Or, at will. 2 Baul. 196. 


So, by cuſtom, it may " be due upon the ſurrender, or aliena- 


tion of the tenant. Adm. 3 H. 6. 45.6. Kit. 134. 6. 


So, by cuſtom, it may be due upon death of the head of 


a bevy politick. D. Long. Fd. 4. 72. . 
So it may be upon the death of ſome tenants, tho? not upon 


the C:ath of others within the ſame manor. Kit. 134. 6. 

So, if a man dies tcnant of ſeveral heriotable tenements 
he ſhall pay ſeveral heriots. At. 134. a. 

And it a tenant enfeoffs ſeveral parts of heriotable lands, each 
ſhall pay an heriot; for they ſhall be multiplied. 6 Co. 1. a. 

If land eſcheats, &c. and afterwards is re- granted, ye t 
heriot ſhall be due upon death; for heriot-cuſtom is not extin& 


by unity of poſſeſlion. 14 H. 4. 5. a. Per Hufjey, 8 H. 7.11. 5 


Rul the reverter makes a quere, Per 2 2 J. acc. 2 Broxwnl. 295, 6. 
if a tenant ſurrenders to another, and dics hefore the {urren- 
der 15 preſented ; an heriot ſhall be due. Kit. 135.4 


So, if a copy holder be diſſeiſed, aud dies before re. entry; or 


he is tenant in right. Per Berkley, 2 Rel. 72. J. 3 


So if a terant enfeoffs the lord of part of heriotable 


land; the heriot-cuſtom ſhall not be extinct. 8 Co. 106. ö. 
2 Browil. 295, 6. 

And Fay neriot ſhall be paid before a mortuary. | C.. 
L. 185. 

Aud, tho? mbar Ge all hi is goods. [4:9. 

So, bv cuf: om, ſo much ney may be due, loco heriotti, and 
not a beaſt. A. 103 3. 4. | 

Or, the beſt chattel. 


Put if an herict be duc upon the death of every terant, and 
the land be giulited to joint-terants, no heriots ſhall be paid upon 
the death of one, till the deaths of all the joint - tenants, 8 

a' ſpecial cuiton ; 10r ali are but one tenant. 24 Ed. 3. 72. 
77 25 Ed. 3. pl. 3. Vis FHerict 4. Fitz. Hleriot, 3, 5. 5 

So, if a Jews: covert dies tenant, of heriotable ne no herigt 
Gall Le paid; for ihe has no goods. | ; 

| 0 


% _ #6 R JJ uw heads 


velted in the lord immediately. be recover- 


Kel. 167. BY, Com. 96. a. 
Sho. 81. 1 Sal, 356. | 


Have detinue againſt him who detains it; for the property was im- 


pyholder, and afterwards to the copyholder himſelf for years, 


and ſeizure of the heriot. Lut. 1310. Jide Pleader, (3 K. 28.) 


without ſay ing, pro herioto, vel, nomine hericli. Dy. 199. 6. 


cCoOPYHOLD. _ 


So, whore by cuſtom a. corporation pays an heriot upon the 
Reath of the head, if a prior has ſuch land and dies, he inall not 
Pay an heriot ; for he has no goods. Kit. 134. 4. 

So a cuſtom to pay an heriot upon the death of every ſtranger, 
who dies within the manor, is not good. 4 Med. 321. Dy. 71. 6. 
in marg. R. Cro. El. 725. Ve: | „ 


By the death of the tenant the property of an heriot-cuſom is . 2 


And therefore, the lord may ſeize an heriot-cuſtom, but not ed. By 
diſtrain for it. Per 2 J. 8 H. 7. 10. 6. 27 , 24. Per Cur. ſeizure. 


Vide ante. 


And he may ſeize in any place. Kel. 82. a. $4. 6. Per Holt, (K. a0.) 


But he cannot ſeize the beaſt of another. 3 #, 6. 45. 6. Cro. 
Car. 260. ; | | 

And a cuſtom to take the beaſt of another upon the land, if 
the heriot be eloigned, is void. R. Dy. 199. 6. 2 Brownl. 90. R. 
Mo. 16. Bend. pl. 147, 294 | | 

So, if the lord ſeizes the worſt beaſt, for the beſt, he muſt be 
content with his election, and cannot afterwards ſeize another. 
Bro. Heriot 11, Heb, 60. | 


So if an heriot be eloigned that the lord cannot ſeize, he may | (af 


Vide ante, © 
(K. 23.) 


mediately in him. Bro. Heriot 6, 9. 

But he cannot diſtrain for an heriot-cuſtom ; for the property 
being in him, a preſcription to diſtrain for his own goods, is not 
good. Bro, Heriot 2, 6, 7. | 

So he cannot preſcribe, that every tenant ought to pay an heriot 
after his death, but, that after a death he ought to have, Oc. K. 
21 H. 7. 13. a. 15. | | | 


Tf the lord grants the freehold of his copyholds, or of a parti- (K. 27.) 
cular copyhold in fee, or for years ; the heriot ſhall be paid (if To what 
the land be heriotable) to the grantee, Vide ante, (B. 2.) ' [086 16 90 

But if the grant be of the Fechold to A. for the life of the co- 4. 


who aſſigns the term, and then dies; the heriot ſhall not be paid 
to the aſſignee, for he was not lord at the time when it happened, 
R. 2 Rol. 72.1. 20. | 
In replevin, or treſpaſs, if defendant avows or jultifies for he- 
riot-ſervice, he ought to alledge ſeiſin of the land, of whom the 
2 is * and by what ſervices, 8 Co. 103. Jide Pleader, 
3 K. 15.) 9 | | | 
So for heriot-cuſtom, he ought to alledge ſeiſin, cuſtom, death, 


And it is not ſufficient to alledge a cuſtom to take the belt beait, 
So the ſeiſure ought to be alledged, . herioto, wel, nomine He- 


rioti. Dy. 199. b. Semb. cont. where the omiffon was jhewn wr 


eay/e of demurrer, yet the plea was held goed. If in. Ent. 63. 


* a copyholder takes a feofiment from the lord, of his cuf. - 


COPYHOLD. 
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Y) Copyhold, how deftroped, 


tomary land, the copyhold is deſtroyed. ' 4 Ce. 31.. French. 
So if he takes a leaſe for life, or for years. the copyhold is de- 
ſtroyed for ever. R. 4 Co. 31. French. Vide ante, (B. 3.) Semb, 
Lat. 213. | 2h | 
| "Though the leaſe was by parol. 4 Co. 31. 1 Kal. 498. J. 50. 
So if the lord makes a leaſe of cuſtomary land, and the leſſee 
aſſigns his term to the copyholder, the copyhold is deſtroyed for 
ever. R. 2 Co. 17. a. 1 Rol. 510. J. 30. R. Mo. 185. 
1 Leo. 170. : ; : Tg $ 
So if the lord leaſe a copyhold for half a. year, or any time 
certain. 1 Rol. 498. J. co. Vide ante, (B. gz.) I 
So if he makes a feofment, leaſe for life, &c. of a copyhold, 
1 Fer. 458. Vide ante, (B. C2 --- 5 8 ä 
Tho' he enters for a condition broken, the feoffment being upon 
r nc... 5 N 
So if the king grants a leaſe of land demiſed by copy, and af- 


terwards grants the reverſion to another in fee, and the leſſee 


aſſigns to the copyholder, the copyhold is deſtroyed. K. 
Lane, Tot. -  * 5 5 | 

So if tenant in tail of a copyhold, remainder to him in fee, 
purchaſes the freeho!d, and then makes a bargain and fale to 
4. the iſſue in tail ſhall not avoid it. R. 1 Ver. 393. *3P. 
| „So, alſo, it ſeems if the remainder in fee be in another, and 


the tenant in tail purchaſe the freehold and die without iflue, the 


remainder- man ſhall not be intitled to the copyhold. . Semb. 3 P. 
IW. 10. in the notes. * 5 | 5 
So if a copyholder takes a leaſe of a manor, his copyhold is 
extinct; but it may afterwards be re- granted by copy. Vide 
ante, (B. 3.) R. 4 Co. 31. 5. Cont. per Shute, Sau. 70. 

So if a copyholder ſues execution upon a ſtatute, and has the 
manor in execution, his copy hold is gone. Cont. per Manwood, 
who ſays, that aſter the debt levied, the cuſtomary intereſt re- 
mains. SaVv.. 70. | „5 
So if a copyhelder by deed ſells his copyhold to the lord, his 
eſtate is extinct ; but may afterwards be regranted by copy. R 
Hut. 63. Jon. 41. „ 

Though the lord was only leſſee for years of the manor. R. 


Hi. 65. 


So if a copyholder by deed releaſes his copyhold to the lord, 
tho” it be not of the nature of a releaſe to give poſſeſſion. Hut. 
65. Jon. 41. e 1 | 


_ 


2 Kol. 197. l. 55 Vide ante, (B. 3.) 


8 
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Bat if the lord enfeoffs his copyholder, to the uſe of another, his 
copyhold is not deſtroyed; for it is ſaved by the f. 27 H. 8. 10. 


K. 7 Co. 39. a, Lillingſton. 


So if the king grants a copyhold by gatent for life, it ſhall not 
be extinct, but he king may rm grant it by copy. N. 


So, if the king afterwards grants the manor, the grantee, 
after the · life ended, may grant it by copy. R. 2 Rol. 197, 


„ | > 
So, if the lord grants the freehold of a copyholder to A. for 


the life of the copyholder, his copyhold is not deſtroyed, R. 
Hob. 181, 


So if the lord makes a new grant by copy for life, with remain- 
der over, Ec. to his copyholder in fee; the inheritance of the 
copyhold is not thereby deſtroyed. R. conf. 37 El. ut dicitur; 


1 


but there per 2 F. acc. 3 Bul. 81. 


And if the lord makes a bargain and ſale of the inheritance of 
a copyhold, to a copyholder for life, who accepts it; the remain- 
der of the copyhold is not thereby deſtroyed. R. 9 Co, 106, 7. 
M. Podger. ; $ | ö 

So if there be a copyhold for three lives habend” ſucceiv?, and 


the lord by deed grants the inheritance to the firſt, the intereſt of 


the ſecond life is not deſtroyed. Adam. 2 Leo. 72. 3 

So if the inheritance be granted to the firſt life, remainder to 
the ſecond life, who does not agree to the grant. Seb. 
2 Leo. 73. | | ed 
But if the firſt life be deſtroyed by grant of the inheritance, _ 


the ſecond life in remainder cannot have the advantage till the 


death of the firſt, R. 2 Leo. 73. 


| (M) Copyhold, how fozfeited, 
(M. 1.) By Treaſon, or Felony. 


F a copyholder commits high treaſon, his eſtate is forfeited to 
the lord, not to the king, except by the expreſs words of an 

act of parliament. 2 Vent. 39. Vide poß, (M. 6.) Per Hale, 
Hard. 434. 85 - 

And upon his attainder his eſtate is abſolutely determined ; for 
he cannot afterwards be of the homage. 2 For. 190. 

Nor take a ſurrender ont of court. 16id. | 

So if a copyholder commits felony, his eſtate is forfeited to the 


lord by cuſtom. 2 Jon. 189. Pol. 621. Skin. 8. | 


And a cuſtom, that if a copyholder commits felon — 
ſentment of the homage, the lord ſhall enter, ba 
1 Bul. 13. 1 Leo. 1. 2 Brow. 217. | 

Vet if the lord grants a copyhold to A. for life, and upon his 
death, or forfeiture to B. and A. is attainted for felony, B. ſhall 
enter ; for the lord ſhall not have it againſt his own grant. R. 
Tin, 29. e 5 

| But 
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* 
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But for treaſon or felony the lord cannot ſeize till attaindet, 
without a ſpecial cuſtom allowing ſeizure before. Per Cur. 


2 Vent. 38. Semb. 1 Lev. 263. | 
And if the felon be acquitted upon trial, the forfeiture ſhall 


be diſcharged, tho? the felony was preſented by the homage, R. 
2 | 


ab. 267. 

So if hs copyholder has clergy, the lord cannot ſeize without 
a ſpecial cuſtom. Semb. 1 Lev. 263. | 
| 50 if the copyholder be acquitted upon an indictment. Dual. 
1 Bul. 13. 2 Brow. 220. R. Gedb. 267. 

So, if the huſband be attainted the wife does not forfeit 
her dower, which ſhe has by cuſtom in his copyhold. R. Hard, 


1347 - 
(M. 2.) By Alienation, 


So jf a copyholder makes an alienation by deed, it is a forfeiture 
by the general law of copyholds. Lit. S. 74. | 

As if he makes a feoffment. 

If he makes a charter of feoſfment, with a letter of attorney 
to make livery ; though no livery be made. 1 Rol. 508. J. 21. 

So if he makes a bargain and ſale in fee, tho? the deed be not 
inrolled ; for it is ſufficient to determine a leaſe at will. 1 Kl. 
508, J. 17. but there faid to be R. cont. 38 Elix. | 

So if he makes a leaſe ſor life. 

Or if he makes a leaſe for years, not allowed by the cuſtom, 
without licence. Co. L. 59. a. | 

What leaſes a copyholder may make. Vide ante, (K. z.) 

So if he makes a leaſe not purſuant to his licence. Mo. 184. 


- 


R. Cro. El. 395. 


If the forfeiture be by a leaſe without licence, the ſeizure may 
be after the leaſe is determined. Per Poavel, Lut. 803. : 

But if he makes a charter of feoffment, or deed of demiſe for 
life, without a letter of attorncy to make livery, it is no for- 
feiture. 1 Rel. 508. J. 25. And fo Co. L. 59. a. ſeems to be 
intended. | KEY: 

So if he makes a releaſe of his right to the copyholder in poſ- 
ſeſſion, Co. L. 59. a. Fide ante, (I. 1.) | 

Or, if he promiſes to make a leaſe, but does not. R. 1 
Bul. 190. . 

Or, makes a leaſe for a year, and covenants to make a leaſe 
afterwards de anro in annum uſq; ten years. R. 1 Bul. 190. 


2 Cra. 301. 


So if a copyholder for life ſurrenders to another in fee, it is 
not a forfeiture; for nothing paſſes by livery. 4 Co. 23. 4. 
Bullock. Mo. 753. | : 

Nor if he ſuffers a common recovery in the court of the manor. 
K. 1 Med. 200. 2 Mod. 33. 5 

Or, if an inſant makes a leaſe without licence. Ney. 92. 


Lat. 199. | | 
Qther« 


* 
2 
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Otherwiſe, if he accepts the rent at full age; for his leaſe was 
not void, but voidable. Ney. 92. Lat. 192. R. Ton. 157. 
(M. z.) By Wafte. f | | 4 


6 if a copyholder commits waſte, it is a forfeiture, by the 
general cuſtom of copyholds. 1 Rel. 508. J. 31. K. Mo. 392. 


R. Ow. 17. | 3 ä | 
Or if he permits his tenement to be in decay. 1 Rol. 508. J. 34. 
Ow. 17. | 1 
Or pulls down a houſe newly built upon the copyhold. R. 
1 Bul. 51. | . 


Or if he cuts down trees on pretence of repairs, and permits 


them to be rotten. Per Clench, 1 Rol. 508. J. 52. 


[If he tops timber-trees, and makes them pollards. Peachy v. 
D. of Somerſet, T. 7 G. Str. 447. Sf | | 
[If he opens a new ſtone-quarry. Ibid.] ; : 

[If he grubs up and deſtroys hedges and boundaries. 15. 
So if he builds a new meſſuage upon the copyhold. R. 4 Leo. 
241. Hut. 103. Lit. 266, 7. 
So if a woman copyholder takes a huſband, who Goes waſte, 
it is a forfeiture, Per 2 J. 4 Co. 27, a, Cliſton. 1 Kol. 509. 


25. | 
] And it is a forfeiture of the eſtate of the wife, tho? the huſband . 
dies; for waſte tends to the diſinheriſon of the lord. 1 Kol. 509. 
J. 40. Vide poſt, (M. 5.) | 

So it is a forfeiture, though he afterwards repairs. Dub. 
Lat. 227. | | | - | 

And by waſte in one acre, or by cutting down one tree, the 
whole copyhold is forfeited. R. 1 Rol. 5og. J. 10. Fide poſt, 
(M. 5.) | : 
But if a copyholder holds ſeveral copyholds by ſeveral tenures; 
waſte in one is a forfeiture only of one intire copyhold, though 
_ are all granted by the ſame copy. R. 4 Co. 27. a. Cre. 
El. 353» 85 | 

So if all eſcheat, and are regranted tenend” per antiqua ſerwitia; 
8 afterwards in one is a forfeiture of that only. R. 4 Co. 27. a. 
3 Leo. 109. . 
But if a copyholder cuts down timber for repairs, it is no for- 


feiture; for he may do ſo without a ſpecial cuſtom. Per 3 F. 
Cre. El. 498. 1 Rel. 508. J. 40. Mo. 392. 12 


Though he cuts dewn more than he wants at preſent, and 
keeps the reſidue for future uſe : for he may not know preciſely 


| how much is neceſſary. 1 Rol. 508. J. 45. Cro. El. 499. 
Abe. 393. | 


So it is no forfciture, if he ſells the top and bark, when he cuts 
down timber for repairs. R. 3 Bul. 282. a. | 
Or if he cuts down trees which the lord grants to him. D. 
Me, 94. ” : ; 0 1 
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So it is no forfeiture, if a copyholder, who by cuſtom may cut 
timber does waſte. 3 Bul. 81. Cro. Car. 2217. | 
When cuſtom allows a copyholder to cur dowa trees, Vide ante, 


K. 3 ; . \ 
( * it is no waſte for a copyholder in fee, to dig, or open 
mines, in his ſoil. Semb. 1 Sid. 152. C Vide 1 P. W. 406.) 

So it is no forfeiture, if a ſtranger commits waſte without the 
aſſent of the copyholder. Per 2 F. 4 Co. 27. 1 Rel. 5 "WA 
D. cont. Mo. 49. Acc. 4 Leo. 241. D. acc. 1 Bul. 52, R. 
cont. and agreed to be feitled. Lut. 802. 1 

Or one who occupies with ſufferance of the copyholder. D. 
cont. Mo. 49. Dal. 49. | 

So, though waſte be done, chancery will relieve againſt the 
forfeiture, upon ſatisfaction for it, if there was no intention to 
commit waſte. R. Ca. Ch. 96. 2 Ver. 664. Vide Chancer;, 


(2 V.) 


As if timber cut down was not uſed. Ca. Ch. 96. 

Or was uſed for the repair of another copyhold. Ca. Ch. 96, 
R. 2 Per. 537. 8825 255 oe 

Otherwiſe, if there was full and evident intention to commit 
waſte. Ca. Ch. 96. | | 


(M. 4.) By denying Services, Fines, Tc, 


So if a copyholder refuſes his rent, or ſervices, it is a forfeiture, 
1 Rel. 506. J. 49. Dy. 211. 6. in marg. | 

As it he refuſes his rent at the day, Hob. 135. 1 Rol. 506. 
J. 36. | 

50 if he refuſes ſuit at the court of the lord, upon ſufficient 
ſummons. NR. 1 Rel. 506. J. 50. 3 Bul, 80. 268. K. z Ln. 

So if he does it not, upon frequent demands, tho? he does not 
r refuſe. Vide Lat. 14. 

So if he refuſes to pay a fire evidently reaſonable, upon 
demand. 1 Rel. 507. J. 20. Vide ante, (H. 7.) | 

Soif he fays, that he is not ready to pay his rent, and the lord 


aſſigns a day certain, within the manor, for payment, and he does 


not pay; it is a forfeiture, for it amounts to an abſolute refuial. 


. Lat. 122. e 


Though the place aſſigned for payment he not at the next court 


but at ſome other place, within the manor. R. Lat. 122. 


But it ought to be within the manor. 1419. | | 
And it ought to be an abſclute refuſal ; for if the copyholder 
ſays, that he cannot pay his rent immediately, it is no for- 
feiture. R. 1 Rol. 506. J. 45. Cro. El. cog. D. Ray. 42. 
Co. Ent. 647. 4. ä 

Or if upon demand of the rent at the time of payment, the 
copyholder is abſent, which is a refuſal in law ; it is no forfeiture. 
1 Rel. 506. J. 40. | : 

"bs | 80 
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So it is no forfeiture, if the rent be ſeveral times demanded, 
and noc paid, if it be not denied. R. Co. Ent. 288. 6. Dub. 
Lat. 14, 122. and there Semb. cont. Acc. Lit. 268. . 
So not coming to court to do his ſuit, is no jorfeiture, if he 
does not refuſe ta come. R. Co. Ent. 288. 5. R. 3 Bul. 80. 


So it is no forfeiture, if a copyholder refuſes his ſervices, till 


the law determines what are due. R. Lat. 14, 123. [ Vide Ray. 


a 42.) | 1 4. ; 
Or, before the rent is due, or a court is held, he ſays, that he 


will never pay his rent, or do his ſuit. Per Poph. 3 Leo. 108. 


So it is no forfeiture, if there be not ſufficient notice; as if 
there be not a perſonal demand of the rent. Hab. 135. N 
So there ought to be a perſonal warning to come to the court, 
to be held at ſuch a place, and at ſuch a time. R. 1 Ra. 50%. I. 2. 
Co. Ent. 288. 6. 1 Leo. 104. per Coke. - 
For a general ſummons of a court in the church, is not ſufficient. 
R. Co. Ent. 288. 1 Rol. 507. J. 10. R. Cro. EI. 506. 
Cont. 1 Leo. 104. *V | 
So, it is no forfeiture, if he has reaſonable cauſe for his abſence 
from court; As if he was fick, 1 Leo. 104. 1 | 
Or attending upon a great office. 16:9. | | 
So it is no forfeiture, if a copyholder has no notice, that he 


who demands the ſervices has an intereſt in the manor. Semb. * 


Lat. 122. | 

As if he refuſes to the grantee or bargainee of the reverſion, 
before notice of an aſſignment. R. 8 Co. 92. a. Vide Condi- 
tion, (L. 4.) N | 

So chancery will relieve againſt a forfeiture, if relief is prayed 
within a reaſonable time. 2 Ver. 664. | 

So if a copyholder, ſworn upon the homage in a court baron, 


W refuſes to preſent according to his oath, it s a forfeiture. Per 
3 J. 1 Rol. 506. J. 32. Mo. 350. Dy. 211. K. 3 Leo. 109. 
Or if he refuſes to be ſworn upon the homage. Kit. go. 5. 


Per Gawdy, Mo. 350. Kit. 124. 6. 

Soif a 1 diſclaims being tenant to the lord, it is a 
forfeiture. Kit. 124. 6. 

But if he ſays in court, that he renounces his copy, it is no 
forfeiture. 1 Rol. 507. I. 18. | 


So if the lord has feld-courſe for ſheep upon the land of his 


copyholders, incloſing of the copyhold, leaving ſpace for the 
ſheep, is not a forfeiture. R. Hut. 103. Lit, 267. 


So if a copyholder forges a cuſtomary, and makes uſe of it 


againſt the lord, it is a forfeiture ; for the inheritance of the lord 


is in hazard by it. Adm. 3 Leo. 108. 


So if he defaces the deal marks which bound the copyhold. 


Lit. 268. 5 
But forging a cuſtomary, without making uſe of it, is no for- 
feiture, Dub. 3 Leo, 18. a ER M 


So 
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So if a copyholder erects a mill upon his copyhold, without 
aſſent of his lord, it will be a forfeiture. Dy. 211. 6. in marg. 

So by ſpecial cuſtom, it is a forfeiture if the heir, or he to 
whoſe uſe a ſurrender is made, does not come to be admitted u 
three proclamations at three ſeveral courts. 1 Rol. 568. J. 20. 
Adam. 8 Co. gg. 1 Lev. 63. Vide ante, (G. 2.) 

*But ſuch default will be no forfeiture, without-a ſpecial cuſ. 
tom to warrant it. 3 Term Rep. 170, 172.* FS | 
« *Yet the lord may ſeize the eſtate guouſgut. 3 Term Reg, 
17. | 8 ; ie 
*But if he ſeize generally, it will be taken as an abſolute ſeizure, 
and therefore irregular, and ſhall not afterwards be ſet up by the 
lord as a ſeizure guon/ſgue. Id. Lid.“ | 

No infant or feme covert ſhall forfeit any copyhold meſſuages, 
Sc. for their neglect or refuſal to come to any court or courts, to 
be kept for any manor or manors, whereof ſuch meſſuages, C. 
are parcel, and to be admitted thereto, nor for the omiſſion, de. 
nial or refuſal of any ſuch infant or feme covert, to pay any fine or 
fines, impoſed on their admittance to any ſuch copyhold meſſuage, 
Oe. K. 9 G. 1. r. 30. / 5. | 

If oze of ſeveral co-heirs of a copyholder be a feme covert at 
the time of the anceftor's death, the lord cannot ſeize the whole 
eftate, in defzult of the heirs not coming in to be admitted after 
three proclamations, though it be not known to the lord that one 
of them is a ſeme covert. He mutt proceed according to the di- 
rections of this ſtatute ; for which, See ante, (H. 6.) 

So if the ſurrenderee does not come upon three proclamations, 
at the next court. 1 Rcl. 568. J. 20. 1 

So by ſpecial cuſtom, it is a forfeiture if a copyholder, into 
whoſe hands a ſurrender is made, out of court, according to the 
cuſtom, does not preſent it at the next court. 

But if a copyholder is outlawed, his copyhold is not forſeited, 
or determined. R. Lit. 234. | 

So if a copyhold is ſurrendered to A. in truſt for B. who i 
found to be an alien; the king ſhall not have the copyhold. Send. 
Al. 15. Agreed Hard. 436. | 2 7 

If an alien purchaſes a copyhold in his own name, the king 

ſhall not have it, but the lord himſelf. R. Dy. 302. 6. i 


mary. 
(M. 5.) What Eftate ſhall be forfeited. 


If a copyholder makes a feoffment of one acre, parcel of his 
2 55 nothing ſhall be forfeited but that acre. K. 1 Kol. 50). 


Sz i 
But for waſte in one parcel, the whole copyhold is forſeited. 

Vide ante, (M. z.) =D | 
Sd if a copyholder for life commits a forfeiture, his eſtate for 
life only thall be forfeited, not the remainder. 1 Re. 509. 3 5 
| * 
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Cont. Mo. 49. Per Gawady, acc. Cro: El. 598. R. acc. Cre. 
41. 879. Tel. 1. Ney 42. | | | 
As if he makes a feoffment. | 
Commits waſte. ' 1 Kcl. 50g. J. 20. 5 8 
Does not come to be admitted. R. 1 Rel. 568. J. 25. Tel. x, 
Ray. 404. Per Eyre, 3 Mod. 224. | 
So, if a leſſee for years of a copyhold with licence, makes a 
ſeoffment, he forfeits only his term. 1 Rol. 509. J. 28. 


So if a copyholder, by licence, makes a leaſe, and aſterwards 


commits a forfeiture; the leaſe is not forfeited. Semb. Hob. 177. 
K. 2 Rol. 372. | | 


So if an huſband ſeiſed in right of his wife makes a leaſe with- - 


out licence, not allowed by the cuſtom, he forfeits only during his 
own life. R. 1 Rol. 50g. JI. 30. Cro. Car. 7. Di. Cro. El. 


149. Semb. 2 Rel. 344, 361, 372. K. 2 Rol. 271. J. 25. 
So if a leſſee of a copyhold for life, for years, or in tail, makes 


a leaſe by indenture, it is no forfeiture as to him in reverſion. / 


K. 2 Rel. 271. . 1%, 8 


But if an huſband ſeiſed in right of his wiſe does waſte, 


he forfeits the eſtate of his wife alſo; for it tends to the 
diſinheriſon of the lord. 1 Rol. 5og. J. 40. Vae ante, 


(M. z.) | 85 
- 1 he refuſes his rent or ſervices. D. Cro. EI. 149. D. 
2 Rol. . | 


.*.*The" 4 5 huſband dies before the entry of the lord. Corr. 

per Dodd. 2 Kol. 344. ' 

So if the huſband commits felony, the free-bench or dower of 

his wife ſhall be forfeited, if it be not preſerved by ſpecial cuſtom. 
Win. Ent. | 
So if a copyhold be granted to two for life /ucce/iv/?, and the 

firſt commits waſte, the whole eſtate is forfeited, R. Mo. 49. 
D. Dal. 49. : 

If a cuſtom be, that the copyhold of a copyholder convicted 
of felony ſhall be forfeited ; and the wife is admitted to the copy- 
hold as her free-bench, and during her life, the heir is convicted, 
his eſtate ſhall be forfeited. R. 1 Leo. 1. | 

i A. deviſes copyhold to B. and ſurrenders to the uſe of his 
will, and B. is hanged for felony before admittance, or doing any 
act to ſhew he was tenant, the lands are not forfeited to the lord, 


but deſcend” to the heir of 4. Roe v. Hicks, P. 27 G. 2. 


(M. 6.) Who ſhall have Advantage of the Forfeiture. 


Dominus pro tempore ſhall take advantage of a forfeiture. R. 
1' Rol. 50g. J. 50. »And no other lord. 3 Term Rep. 173. 
except only in thoſe caſes where the act of forfeiture deſtroys the 
eſtaie. Id. Ibid,* * . | 
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advantage of it. Dub. Lat. 227. Cont. per 3 J. Powel. acc. 


LY 


os leſſee for years of ſuch a grantee. R. 1 Rol. 510. 7 . 


COPYHOLD. 


| $6 the grantee of the inheritance of a copyhold. N. i Ref 
510. J. 3. Mo. 399, 3. Cre. El. 492. Vide Oæo. 63. Semb. 


cont. 


Dub. Cro. El. 499. Mo. 393. THY 5 . 
So if the lord dies after forfeiture for waſte, the heir ſhall take 


Lut. 802. 3 / 

So a leſſee of a manor by leaſe made after a forfeiture commit- 
ted ſhall take advantage of it. R. 1 Rel. 5 10. J. 10. Cy, 
Car. 234. Butthere the copyholder ſurrendered to the lord, not 
having notice of the forfeiture, who entred and made a leaſe, and 


by the entry the lord was in his elder right. L t 

So the alienee of a manor, after a forfeiture committed. Dab. 

2 Vent. 39. „ | ſ 

But if the lord dies after a forfeiture committed, he in reverf- 4 
on, or remainder, ſhall not take advantage of it. R. 2 Cro. 301, 
1 Bul. 190. DR Drs : 0 

And for any forfeiture that does not determine the cuſtomary "Mi 
eſtate, the heir ſhall not take advantage. R. per 3 J. Lui. 
„ . | | 

As for waſte. Lut. 802. Dub. Lat. 227. | 

By a leaſe without licence. Luft. 802. 1 Sal. 187. 

So if two parceners be ladies, and one dies, the other being | 
heir to her ſiſter, ſhall not take advantage; for ſhe cannot enter fe 
for a moiety. R. per 3 J. Lut. 802. 1 Sal. 187. tal 
And upon forfeiture for treaſon, the lord ſhall take advantage, R. 
not the king, unleſs by the expreſs words of an act of parliament, pe: 
2 Vent. 39. Vide ante, (M. 1.) | | tel 

If a copyholder for life forfeits, the lord ſhall take advantage, 
not he in remainder. 1 Rel. 500. JI. 45. R. 9 Co. 107. a, M. V. 
Podger. 1 Sand. 151. R. 1 Mod. 200. 2 Mod. 33, 4 
Except when the remainder is to commence after forfeiture, wil 

Dc. R. 2 Jen. 189. 3 Lev. 94. But there it was not 2 | 
remainder but a reverſion. Pol. 620. Vide infra. Vide pol, lor 
i 5 2 7 pre 

But if a ſurrender be to 4. and B. and the heirs of A. but J. Pro 
upon three proclamations, according to the cuſtom, does not come 7 
to be admitted, A. ſhall be admitted to the whole, and not the lord yea 
r | 1 

So if a reverſton of a copyhold be granted habend” after the 20g 
death, ſurrender, or forfeiture of the copyholder for life ; if he 1 

forfeits, the reverſioner ſhall take advantage, and not the lord. ſeir 
R. 3 Lev. 94. Pol. 621. 2 Jon. 189. | A 
So if a forfeiture be ſuch, that it determines the cuſtomary only 


eſtate, the heir ſhall take advantage of it; as if a copyholder . 
makes a fcofiment, or leaſe for life. R. Lut. 803. Bl 
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(M. 7.)_When a Preſentment is not neceſſary. 


If a copyholder commits a forfeitute, by treaſon or felony, after 
attainder, the lord may ſeize without preſentment by the homage. 
R. 2 Vent. 38. 2 Jon. 190. | 2 
Or by alienation. Kit. 90. B. R. Cr. El. 499. „ 

Or by watte. Cont. Kit. go. 6. Semb. acc. Lat. 227. K. 
Cre. El. 499- | | 
Or by a leaſe without licence. R. Jen. 249. | 
go the lord may grant a copy hold forfeited, before ſeizure ; for 


the forfeiture is a de ermination of the will, of which the lord may 


take advantage: R. 1 Lev. 26. | „„ 
So a grantee babendum after forfeiture, Wc. may enter, before 


ſeizure, upon an attainder of the copyholder, Semb. 2 Jon. 189. 
R. 3 Lev. 94. | 


Bur fora diu by non- feaſance, the lord cannot ſeize with- 
out a preſentment of the homage ; as for not rendring ſervices, or 
| ſuit of court. Kit. go. 6. | 


Nor for any perſonal forfeiture, R. 4 Leo. 241. 
(M. 8.) Diſpenſation ; What ſhall be. 


If the lord makes an admittance to the copyholder, after a for- 
feiture committed, it amounts to a diſpenſation ; for it ſhall be 


taken as an entry, and a new grant. R. 1 Lev. 26.* Vid. 3 Term 


Rep. 171. where it is ſaid by £4. Kenyon, that the word di/- 


prnſes” ſhews that he does not make a new grant, but admits the 


tenant to be in of his old title. N 
So if he accept rent of the copyholder. Per Tavuiſd. 1 Keb. 15. 
Vide Condition, (P.) po 


Soif a copyholder be amerced at the court for not coming ; it 


will be a diſpenſation of the forfeiture. R. 1 Leo. 104. 
So, if after a forfeiture committed which may be waved, the 
lord do any ſolemn acts to ſhew that he waves it, as if he admit a 


preſentment that the tenant forfeiting died ſeiſed, and require, by 


proclamation his heir to come in. 3 Term Rep. 471.* 
* So if he do not avail himſelf of his right to ſeize; within 20 
years. Semb. ſed Quær. Id. 172, 273.* | 
Though the amerciament be not eſtreated or levid. ei Leo. 
104. | ED | 
If permiſſive waſte be repaired before entry, it prevents the 
ſeizure, as forfeited. R. Powwel, Lut. $03. 


And a diſpenſation by him who is the rightful lord, tho? he be 
only dominus pro tempore, binds him in reverſion, as well as him- 


if. Ri Low. ah © | 

But an admittance after a forfeiture by a diſſeiſor, is not a diſ- 
penſation, as to him who has the right. R. 1 Lew. 26. 

So it ſhall be no diſpenſation, if the lord had not notice; as if 
he accepts rent of a copyholder after waſte done, without notice 


ef it, he may afterwards enter for a forfeiture. R. 1 Rel. 475» 


J. 50. 


acg 
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80 if the lord accepts a ſ arrender of the copyholder, after trea- 
ſon committed. R. 2 Vent. 38. 3 | 

So a pardon of treaſon, is no diſpenſation. R. 3 Lev. 94. R. 
2 Jon. 189. | „„ 

70 if be lord accepts a ſurrender of a copyhold after a forfeiture 
committed, and before notice of it, it is no diſpenſation. R. 
Cro. Car. 234. 9 | 

by denial of 


WY HEN no prejudice enſues to the lord by it, copyhold- 
are included within the general words in any ſtatute, j:, 
lands, tentments, and hereditaments. 3 Lev. 327. R. 3 Co. 8,D. 
Cro. Gar. 43, 44. Sav. 67. : 

As the ff. of Merton, 20 H. 3. by which damages are given to 
the wife for being deforced of her dower, when her huſband 
dies ſeiſed, extends to copyholds. Cro. Car. 43. Vids ant, 
E. 2.) | | | | 5 - 
So the . W. 2. 13 Ed. 1, 3. which gives a cui in vita upon 
alienation by the huſband of the land of his wife. Cro. Car. 43. 
3 Co. 9. a. Dal. 116. 1 | 
So the other branch of W. 2, 3. which gives receipt to the 
wife, __ default of her huſband, extends to the default of the 
huſband in a.writ of right, in a court baron. 2 Inſt. 343. 3 Cs. 
9. a. Cro. Car. 43. 2 

So the fl. W. 2. 4. which gives a guog ei deforceat upon a re- 
. by default againſt tenant for life, Ic. 3 Co. 9. a. Cr. 

ar. 43. | . . 1 

So the ff. 4 H. 7. 24. whereby a fine, with proclamations and 
non- claim for five years, bars all eſtates, c. extends to a cul- 
tomary intereſt. R. 9 Co. rog, 1 Brow. 181. 2 Inft. 517. 
And therefore, if the lord enfeoffs a copyholder in tail, who af. 
terwards levies a fine ſur conuſance, Ic. the iſſue in tail is barred. 
. Cart. 23. 6 1 422 
But if the lord makes a bargain and ſale to a copyholder for 
life, who afterwards levies a fine ſur conuſanee, c. and five years 
paſs, he in remainder is not barred by the f. 4 H. 7. 2+ 
( 3 was not deveſted. R. g Co. 106. Vide ante, 
o copyholder for three lives ſucceſſivè, the firſt life joins 
with the lord in a fine come-ceo, fc. of the copyhold eſtate : 
* e bar the ſecond life. R. 2 Jon. 143. Ray. 40) 
So the ft. 31 H. 8. 13. which avoids leaſes for life made by / 
religious perſons within a year before, extends to copyholds. 7. 
3 Co. 8, Mo. 128. Sav, 66. 90 
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So che ff. 32 H. 8, 9. againſt champerty and maintenance in 
the purchaſe of titles, Ic. Per Hray, 4 Co.' 26. a. Cro. Car. 43. 
2 Brown. 79. 55 6 3 
And the A. 32 H. 8. 34. which gives to a grantee of the re- 
verſion, the ſame actions and entry for a condition broken, as the 
grantor might have, extends to the aſſignee of a reverſion of a 
. eopyhold. Gont. R. 2 Cro. 505. Tel. 223. Per Hob. 178. Dub. 
Co. Car. 25. D. Cre. Car 44. lar R. acc. 3 Leu. 327. Vide 
ante, (K. 12.) | : | | 

So the /f. 32 H. 8. 2. of limitations. Mo. 411. 

So tne ,. 13 El. 20. which reſtrains long leaſes made by ee · 
cleſiaſtical perſons. 3 Lev. 327. ä 

So the f. 27 £1. 4. which reſtrains fraudulent conveyances. 
3 Lev. 327. id. Cowp. 710, 713, 714.“ 


15 So the f. 1 Fac. 15. 21 Fac. 19. againſt bankrupts; for 

. being named by the ff. 13, El. 7. the other ſtatutes, made in aid 

), and confirmation of this, extends to copyholds. R. Cro. Car. 550. + 
Adm. Cro. Car. 568. | 

0 By the f. 1 „ take order with bank - 

d rupt's lands, c. as well cuſtomary as free, Cc. And by 


deed indented and inrolled make ſale of ſuch lands, Wc, But 
tze vendee ſhall not enter, nor take the profits till he hath 
5 agreed with the lord for his fine, who thereupan ſhall admit 


But the eſtate of a copyholder is veſted. in the bargainee 
by the bargain and fale. Cro. Car. 56g. Jide ante, (E. 3.) 
And he ſhall avoid all meſne acts between the ſale and his ad- 
mittance; as if the bankrupt dies after ſale, and before admit- 
tance. vi the vendee, the wife of the bankrupt ſhall not have 
her dower R. Cre. Car. 569. Vide ante, (G. 1.) 

So the ff. W. 2. 13 Ed. 1. de donis extends to copyholds. 
R. 3 Co. 8. R. 9 Co. 105. cont. D. cont. Sav. 67. 


d Nide ante, (C. 8.) But it was R. acc. 3 Tev. 327. Cont. _ 
. „ 838. 7. . 08: $00."1YS. Dub. Gre. El. 380, 
| Aan. 1 Sid. 314. 8 

# | : . 

* 


(o) Uthen not, 


UT when a ſtatute alters:the ſervice, tenure, cuſtom, or in- 
tereſt of the land, to the prejudice of the lord, the 


- B 
þ 9 


er words of the ſtatute do not extend to a copyhold. R. 3. Co. . a. | 

D. Cro. Car. 44. | | Ss | 

0 And therefore, a copyhold is not extendible upon a ſtat. mer- | 

5 | 'chant or itaple within the ft. of Acton \Burnel, 11 Bd. 1. De | 

F Mercat. 13 Bd. 1. Mo. 9 , 128. : | | 
1 Nor by the /f. W. 2. 13. 8d. 1.18. Which gives an -&/qgit. N. 
1 | 3 Co. 9. a, Ce, Car. A. Sap. 67. 5 1 
, hs P 2 = 80 
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So the Hf. of Gloucefler, 6 Ed. 1. which gives ſummons ad war- 
rantizandum upon a foreign voucher, does not extend to copy- 
holds. 2 Inft. 325. „ | 

Nor the ,. 23 H. 8. 5. which gives authority to commiſſioners 
of ſewers to ſell lands. Cal. 134, 5.  — | 

Nor the ff. 27 H. 8. 10. which transfers the poſſeſſion to the 


edit, 1686, uſe; for it will be a prejudice to the lord to have the poſſeſſion 


transferred by the ſtatute without the allowance of the lord. D. 
Cro. Car. 44. IE | 
| * the clauſe which enables to make a jointure of 
Nor the f. 31 H. 8. 1. nor the „i. 32 H. 8. 32. which compel 
joint-tenants and tenants in common to make partition. Co. 
Car. 44. | ; 
8 fe. 32 H. 8. 28. which enables tenants in tail, and 
huſband and wife, to make leaſes for twenty-one years. Cre, 
Car. 44. Dal. 116. | | 3 
Nor the f. 32 H. 8. 37. which gives remedy to executors or 
adminiſtrators for rent-arrear, by diſtreſs, or action of debt. R. 
Tel. 135. Vide ante, (K. 12.) 

Nor the ,. 29 EI. 6. which gives to the king, the lands of re- 
cuſants. K. 1 Leo. 98. Ow. 37. D. Hard. 433. | 
Nor the f. 31 EI. 7. which prohibits the erection of cottages 
without four acres of land. R. 1 Bul. 52. | | 

Nor the f. 12 Car. 2. 24. which enables the father to diſpoſe 
of the guardianſhip of his ſon. R. 3 Lev. 395. Lat. 1190. 
Vide ante, (K. 5.) | | 
Vor the ff. 14 G. 2. c. 20. / g. relative to eſtates pur an- 
tre vie. Did. obiter per Ld. Hardwicke. Ambler 152, Sid _ 
quere,* 


) Copyholder, how impleaded, 
Cee. .) Inthe Lord's Court. 


Copyholder ſhall not implead, nor be impleaded for his te- 
nements by the king's writ. Lit. S. 76. | | 
And therefore, if he implead another for his tenements, he ſhall 
have a plaint in the lord's court, and make proteſtation to ſue in 
the nature of an aſſiſe of novo diſſeiſin, of an aſſiſe of mortdanceftor, 
of a formedon, or other action at common law. Lit. S. 76. F. 
N. J. 12. B. 85 | 
So in nature of a writ of right. 3 Leo. gy. | | 
And if an erroneous judgment be given, a copyholder 
ſhall not have a writ of falſe judgement, in reſpect of the baſe- 
neſs of his eſtate ; but he ought to ſue to the lord by petition. 
Ce. L. 60. a. F. N. B. 12. 3. D. 4 Co. 30.6, Ca. Parl. 67. 
Mo. 6g. | "ED | | . 


cop Y HOLD. 


So if he be diſtrained for more cuſtoms or ſervices than 
he ought, he ſhall not have a mozſtraverunt. F. N. Y. 14. 
D. 16. E. | . 2 5 

So if a copybolder ſurrenders to A. upon traſt, and the truſt be 
not performed; he may ſue to the lord by petition, and compel 

formance of the truſt, R. 1 Leo. 2. 

And if the lord decrees a ſurrender to 4, and the party refuſes, 
the lord may ſeize, and admit 4. R. 1 Leo, 2. 


(. 2.) In Chancery. 


But if the lord refuſes admittance to the heir or ſurrenderee, 


the copyholder may ſue in chancery, and ſhall be there relieved, 

2 Cre. 368. Vide ante, (G. 10.) | - 

So if the lord ouſts his tenant without cauſe. 1 
So if he ouſts his copyholder for an involuntary forfeiture. Ca. 

Cb. 96. Vide ante, (M. 3.) . 

Ss if he demands an exceſſive fine. Ch. R. 464. 

Or more ſervices than he ought. | 5 

so if the lord refuſes to hold a court to do right to his copyhold- 

er. Aam. Ca. Parl. 67. Lide ante, (C. 9.) 

Or refuſes to do right, upon a petition to him after an errone- 

| ous judgment. Adm. Ca. Parl. 67. 4 Co. 30.6. Vid. 1 P. 

W. 330.* WE, | | 

Or refuſes to grant licence to make leaſes. 

So if a copyhold be ſurrendered to B. for payment of 
an annuity, or other truſt, chancery will compel the perform- 
ance. NY. | 

So if an erroneous judgment be in a cuſtomary court, in an ac- 
tion in the nature of a formedon; chancery upon a bill in the 
_ of falſe judgment will reverſe it. R. 1 Rol. 373. l. 45. 
ne 98. De: 5 . | 

So the excheguer : if it be in the king's manor. - R. 1 Rol. 5 39. 
J. 20. Lane 98. | . 

So chancery will aſcertain the cuſtoms of à manor between the 
lord and his tenants. 


And aſcertain the limits of copyhold and freehold tenements, 


which are confuſed. 


So chancery will relieve againſt a defeclive ſurrender. Ca. 


9 171. Jide ante, (F. 10.) | 

f the ſurrender be not preſented, Ca. Ch. 171. . 
If a copyhold is agreed to be enfranchiſed, and the freehold is 

_— to a truſtee without a ſurrender of che copyhold to him. 
1 Per. 392. | | 
If a ſurrender be made into the hands of one, and not of two 

copyholders. 2 Fer. 161. | N 
So, if a ſurrender be refuſed. 2 Fer. 885. 
So a deviſe or ſettlement of a truſt of a copyhold, ſhall be gocd, 

without a ſurrender. 2 Her. 585, 9 | | 
So chancery will ſupply the default of a ſurrender to the uſe of 

a will, when the rolls are loſt, and long poſſeſſion has been 


wer thy will, K. 2 Ca. Ch. 151. 1 Ver. 195. Lide Chancery, 


P 3 | 80 
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the defendant may avow for it in the king's court. 


COPY HOLD. 


So in favour of a purchaſer. 2 Ver. 163. . 
Or, for the provifion of a younger ſan or daughter, 
1 Sal. 187, | . 
Tho' he has fome other maintenance. Ibid. a 
Otherwiſe, if the eldeſt ſon be thereby diſinherited. Ibid. 
Or, it was for the proviſion of a grandſon. R. in Harl. 
1 Sal. 187. 2 Per. 625. (Fide1 P. lu. 61 
Or for the proviſion of a nephew. K. 2 Fer. 625. | 
So it will ſupply it for the heir, when the copyhold was gavel. 
kind, and charged with legacies to the younger children. R. 


2 Ver. 165. 


But chancery will not relieve the lord of a manor, after a ſale of 
the manor, for rents or fines due before the ſale. R. 1 Rel. 374. 
J. 0 


22 333 

Nor will compel the lord of a manor to receive a potition, to 

reverſe a common recovery. N. Ca. Parl. 68. | | 
Vide Chancery, (2 V.) | 


% 


(P. 3.) At Commen Law. 


Jo a copyholder ſhall have treſpaſs by the eommon law, for a 
trefpaſs done upon his copyhold. Per Danby 7. Ed. 4. 19. 6. 
2 H. 4. 12. a. | „ | 

And ſhall have jt againſt his lord, if he enters upon him with- 
out cauſe. Per Danby, 7 Ed. 4. 19. Fer Brian, 21 Ed. v. bs. 


Co. Z. 60. 6. 


Or if he cuts down trees not being timber. R. 1 Leo. 272. 
So an action upon the caſe lies againſt the lord, if he cuts down 
timber, when by the cuſtom it belongs to the copphokler. Yide 
ate, (K. 7.) | 
So the leilee of a copyholder ſhall maintain an ejectment at 
common law. K. 4 Co. 26. Melwich, D. Ms. 128, 373. K. 


Ma. 55 569. Per 3 J. cent. Cro. El. 483. 717. K. acc. 


Cro. El. 224. 1 Leo. 328. Cre. Bl. 535. 

Otherwiſe, if the leſſee has not a rightful eſtate ;- As if the leafs 
be for ſeveral years without licenee, he ſhall not have an eject- 
ment agz1 ſt the lord. D. Lit. 234. = 

Nor againſt a ſtranger. Dub. Lit. 234. 

So if a man ouſts a copyholder of a maner in the king's 
hands, he cannot maintain an ejectment. R. 3 Leo. 221. 

So a copyholder cannot maintain eje&ment upon the demiſe of 
the lord by copy. Cro. El. 224. 1 Leo. 328. | | 

So if a ref/zvin be upon a diſtreſs for rent of a eopyhold, 

k Cro, 
EI. 524. | 

So an eje/tione cuſtodiæ lies for a guardian, appointed by the lord 
of the manor according to the cuſtom ; for he does not elaim by 
copy, but has an intereſt at common law. R. Cro. Bl. 234. 
Leo. 328. 5 | . | = 


N 


(P. 4) 


COPYHOLD, — 


(P. 4.) Pleading of Copyhold. 


If a man entitles himſelf to a copyhold, he ought in plead- 
ing to ſhew a grant by the lord to him, Cro. Car. 190. Vide 
Phader, (E. 19. RS Noa 

So, if he entitles himſelf under A. he ought to ſhew a grant 
to 4. R. 2 Cro. 1033 N. Gro. Car. 190. © © | 
But it is only form, and aided upon a general demurrer. Pen 
3 7. Cro. Cer. 190. Semb. cont. 2 Cro. 103. 5 
And if he entitles himſelf to the reverſion after the death of 4, 
it is ſufficient to ſne a grant of the reverſion, without ſhewing 
a grant of the eſtate t 1. R. 2 Cro. 52. | | 
It is not ſufficient, to plead that the tenements are granted by 
copy, without ſaying, ad voluntatem domini. Lut. 1166, 1171. 
K. Lut. 126. Semb. Cro. Car. 229. Yep 5 
[Copyhold muſt be Rated, or found, or pleaded to have been 
demiſeable by copy of court-roll time out of mind, or it will 
not = adjudged copyhold. Roe v. Newman, P. 33 G. 2, 
ziir 5 RES 
So he 2 plead, that they are copyhold, and deſcendible to 
the heir; for that is a eontradiction. R. upon a ſpecial Demurrer, 
L. | | | | 
That A. was ſeiſed in fee ſecundum conſustudinem manerii, with- 
out ſaying by copy, or the like: R. 3 Hul. 230. 
But the omiſſion of ad voluntatem domini, ſhall be aided after 
verdict. R. 1 Sal. 365. egy 3 
So it is not ſufficient to plead, that the land is demiſable 
| os whereaf, fc. without ſaying, in fee, or for life, Cc, 
av. 131. 5 | 
That the copyhold was granted by the ſteward, without nam- 
ing him. bid. | | | | | by 
Pa. he —_ of pleading an admittance to a copyhold. Vide Co. 
nt. 575. 6. 1 " 
Of a ſurrender and admittance thereupon. Co. Ent. 645. d. 
Of a ſurrender by an huſband and wife. 3 Lev. 147. Ca. 
St. 576. 4. 5 5 
Of a ſurrender to the uſe of a will. Lt. 759, 794. 
To two tenants. 3 Lev. 128. Co. Ent. 575. 6. 
By attorney. Lut. 760. . 
Fo the lord out of the manor, LAt. 677. | 
Of a grant and admittance to a reverſion, Co. Ent. 184, 185 / 
If a copyholder claims common, or other profic, in alieno ſolo, 
he ought to preſcribe in the name of the lord. R. 4 Co. 31. 8. 
Feiſton. Cra: El. 300. Me. 461. Lut. 1 327. 1 Sal. 170. 
But if he claims it within the manor, he ought to alledge it 
by way of a cuſtom ; for he cannot preſcribe in himſelf, tor the 
baſeneſs of his eſtate. R. 4 Co. 31. 5. Cro. El. 390. Mo. 461. 
Lat. 1326. R. 6 Co. 60. 6. 7 6 
And therefore, if he alledges a cuſtom within his manor, 
quod ſuilibet ſeuen., cuſt omar of fuck a tenement ſhall have com- 
| 74 7 . 


mon 


214 


_COPYWOLD 
So in favour of a purchaſer. 2 Ver. 163, 


Or, for the provifion of a younger ſan or daughtor. | 


1 Sal. 187. | | 
Tho' he has fome other maintenance. Il. 
| Otherwiſe, if the eldeſt ſon be thereby diſinherited. bid. 


Or, it was for the proviſion of a grandſon. R. in Parl. | 


1 Sal. 187. 2 Per. 625. (Fide1 P. M. 61.) 
Or for the proviſion of a nephew. K. 2 Fer. 625. | 
So it will ſupply it for the heir, when the copyhold was gavel- 


Lind, and charged with legacies to the younger children. R. 


2 Ver. 165. 


But chancery will not relieve the lord of a manor, after a ſale of 


the manor, for rents or fines due before the ſale. R. 1 Nel. 374. 


45. h - 1 . 
Nor will compel the lord of a manor to receive a Potition, to 


reverſe a common recovery. N. Ca. Parl. 68. 
Vide Chancery, (2 V.) | 
(P. z.) At Common Law. 


Jo a copyholder ſhall have treſpaſs by the common. law, for a 
treſpaſs done upon his copyhold. Per Danby 7. Ed. 4. 19. 4. 


2 H. 4. 12. a. | | | 
And ſhall have jt againſt his lord, if he enters upon him with- 


out cauſe. Per Danby, 7 Ed. 4. 19. Z Per Brian, 21 Ed. . ve. 


Co. L. 60. 6. ; | 
Or if he cuts down trees not being timber. R. 1 Leo. 272. 


So an action upon the caſe lies againſt the lord, if he cuts down n 


timber, when by the cuſtom it belongs to the copyholder. Vids 


alte, (K. 7.) 
So the leilee of a copyholder ſhall maintain an ejectment at 


common law. K. 4 Co. 26. Melavicb. D. Mo. 128, 372. K. 


Ho. 539, 569. Per 3 7. cent. Cro. El. 483. 717. K. ace. 
Cro. EI. az. Leo: 328. Cre. Bl. 333. 
Otherwiſe, if the leſſee has not a rightful eſtate ; As if the leafs 


be for ſeveral years without licenee, he ſhall not have an ejoct- 


ment ag:1 ſt the lord. D. Lit. 234. | 5 
Nor againſt a ſtranger. Dub. Lit. 234. | 
So if a man ouſts a copyholder of a maner in the king's 

hands, he cannot maintain an ejectment. R. 3 Leo. 228. | 
So a copyholder cannot maintain ejectment upon the demiſe of 

the lord by copy. Cro. El. 224. 1 Leo. 328. 5 
So if a ref/zvin be upon a diſtreſs for rent of a eopyhold, 

- defendant may avow for it in the king's court. k Cro. 
524. = | , 
So an gjectione cuſtodiæ lies for a guardian, appointed by the lord 

of the manor according to the euſtom; for he does not claim by 


copy, but has an intereſt at common law. R. Cre. II. 234. 


1 Leo, 328. 


\ | | WE (P. 4) 


COPYHOLD, 


| (P. 4.) Pleading of -Copyhold. 


If ea man entitles himſelf to a copyhold, he ought in plead- 
ing to ſhew a grant by the lord to him, Cro. Car. 190. Vide 
.,, 6 ED Fs % | 
So, if he entitles himſelf under A. he ought to ſhew a grant 
d J. R. 2 Crs: n Era Cor. 190. no 7 
But it is only form, and aided upon a general demurrer. Per, 
. Cro. Car. 190. ' Semb. cont. 2 Cro. 10% 5 
Ad if he entitles Ee. to the reverſion after the death of A. 


it is ſufficient to ſhe grant of the reverſion, without ſhewing 
a grant of the eſtate 


OA.” R. 2 Cro. 52. 


It is not ſufficient, to plead that the tenements are granted by 
copy, without ſaying, ad woluntatem domini. Lut. 1166, 1171. 


R. Lut. 126. Semb. Cro. Car. 229. | 


(Copphold muſt be ſtated,” or found, or pleaded to have been 


demiſeable by copy of court-roll time out of mind, or it will 
not be adjudged copyhold. Roe v. Newman, P. 33 G. 2, 
ziir | | 74 


So he cannot plead, that they are copyhold, and deſcendible to 


the heir; for that is a eontradiction. K. upon a ſpecial Demurrer, 

Lut. 1328. | 8 | | 2 5 | 
That A. was ſeiſed in fee /ecundum conſuetudinem manerii, with- 

out ſaying by copy, or the like: R. 3 Bul. 230. 


But the omiſſion of ad voluntatem domini, ſhall be aided after 


verdict. R. 1 Sal. 365. | ; 
So. it is not ſufficient to plead, that the land is demiſable 


time whereof, Oc. without ſaying, in fee, or for life, &c, 


Sav. 131. En . 
That the copyhold was granted by the ſteward, without nam- 


ing him. bid. 


The form of pleading an admittance to a copyhold. Vide Co. | 


Ent. 575. 6. : 
Of a ſurrender and admittance thereupon. Co. Ent. 645. d. 
* a A by an huſband and wife. 3 Lev. 147. Co. 
3 e ng 
Of : ſurrender to the uſe of a will. LZut. 759, 794. f 
To two tenants. 3 Lev. 128. Co. Ent. 575.6. 
By attorney. Lut. 760. | | 
To the lord out of the manor. Lut. 677. 


Of a grant and admittance to a reverſion, Co. Ent. 184, 185 f 


If a copyholder claims common, or other profit, in alieno ſolo, 


he ought to preſcribe in the name of the lord. K. 4 Co. 31. 3. 


Futon. Cra: El. 399. Me. 461. Lut. 1327. 1 Sal. 170. 
But if he claims it within the manor, he ought to alledge it 
by way of a cuſtom ; for he cannot preſcribe in himſelf, for the 


baſeneſs of his eſtate. R. 4 Co. 31. b. Cro. El. 390. Mo. 461. 
7 | | 


Lut. 1326. R.6 Co. 60. 6. 
And therefore, if he alledges a cuſtom within his manor, 
ed quilibet tenens tuftomar” of ſuch a tenement ſhall have com- 
bs oa tas 


mon 
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2 of efovers in another manor, it is bad. K. Dy, * b. 
9. 31 
: 721 a copyholder pleads a leaſe, it is not neceſſary to ead 
a cutfom, for it ſhall be intended purſuant ta the cuſtom, if the 
contrary be not ſhewn on the other fide. . D. 1 Leo, 100. 
So he may plead a demiſe oy a year, without a licence. Cu. 
Ent. 576. a. Win. Ent. 998 
But a demiſe for ſeveral years ſhall be paves with a licence, 
Co. Ext. 185. a. 
If a copyholder alledges a cuſtom, it is more proper to 
poſitively, guod infra magerium talis habeg unh, Sc. $ 
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Lut. 1188, 9. 
Vet it is ſufficient to fay, eo quod ſecun conſuetudinem, G.. 
R. Lut. 1190. 
Or, quod cum per conſuetudinem manerii laber debeat. R. 1 dal 
365, after a verdict. 


If a copyholder alledges a cuſtom within the manor for con- 
mon, Qc. it is not necetiary to ſay, what eſtate they have in thei 
tenements ; for be it for life, for years, or in fee, 5 common, 
Ec. belongs to them for the time. R. 2 Saund. jos. 

So it is not neceſlary to ſay, that common belongs ad fatn 
cuſtomarium; for, ad tenementa ſua prediaa er f 55 10 
K. 1 Sal. 366. 


(Q) Wanoz. | 


(& 1.) What Shall be. 


AU ER, regularly, are parcel of a manor. Vids ant, 
B. 2. 

A — commenced, where the king granted lands with ju- 
riſdiction to another, who before the ff. quia emptores terrarm. 
granted parcel of them to others, to hold of him by certain ſer- 
vices. Co. L. 58. 

Every manor conſiſts of demeſney and ſervices. 

If parceners make partition of a manor, and parcel of the dt. 
meſnes and ſervices are allotted to one, and parcel to the other; 
each has a manor. 2 Rel, 122. J. 15. 

And if, by deſcent the part of one comes to the other, it ſhall 
be one manor again. 2 Rel, 122. I. 25. 

So, if a manor extends to A. and B. and he grants the de- 
meſnes and ſervices in 4. The grantee has a manor, and the 

rantor has another manor in B. Per 2 J. Cre. El. 19. Per 2 
. Periam cent. Cro. El. 39. Ow. 138. 

Soa manor may be parcel of another mayor, and held of it. 
I Bul. $4. 

So it may be held of another, by copy. Fide ante, (C. 1.) 


(Q. 2.) What is Parcel of a * 


The demeſnes are parcel of a manor. 
So rents and ſervices. 2 Rol. 120. 


k 


4 
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ful commencement, by releaſe from the lord to the tenant, 
—— the rent, or by purchaſe of the tenancy by the lord "i 
ramount. 2 Rol. 120. J. 25. | | =. 
So, rent for owelty of partition. 2 Rol. 120. J. 755 4 

If a man makes a ik in tail, or a leaſe for life or years 
part of the demeſnes of a manor ; the reverſion continues parce 
of the manor. Co. L. 324. 5. Win. 46. R. Cro. Car. 308. 


So, if he leaſes all the demeſnes for life, or years, rendring 


rent; the reverſion is parcel of the manor. 2 Rol. 120. J. 50. 
So, if he grants an advowſon, Qc. for life; the reverſion con- 
tinues parcel of the manor, 2 Rol. 121. J. 2. 1 
If huſband and wife join in a leaſe for life of part of the wife 5 
manor ; the reverſion continues parcel, for the wife's joining 
prevents a diſcontinuance, 2 Rel. 1-0. J. 45 

If a biſhop makes a leaſe for life, not warranted by ſtatute ; 


the reverſion is parcel of the manor, for the leaſe makes no diſ— 


continuance. R. 2 # ol. 121. J. 25, | 
So, if the lord leaſes the whole manor for years, except one 
acre ; this is parcel of the manor. Co. L. 325. 4. K. 5 Co. 


11.6. Cro. El. 522. Dub. Pl. Com. 10 


So, if he leaſes an acre for years, oy afterwards leaſes the 
whole manor for ſeveral years; this acre paſſes as parcel, with- 


out attornment of the leſſee. 2 Rol. 121. J. 15. 


So, if parceners continue a reſidue of the manor in parcenary, 
but divide part of the demeſnes ; they continue parcel of the ma- 


nor. Sav. 113. 


(Q. 3.) What is not a Manor, 


But a manor cannot begin at this day. 2 Rel. 120. J. 10. 


Cro. El. 39. | : | 5 
Aid therefore, if a man makes gifts in tail, &c. rendring rent, 
and ſuit at court, it ſhall not be a manor ; for he cannot make a 
court, tho? the tenure is good. 2 Rel. 120. J. 15, : 
If the king grants, rendring rent, tenend. of his manor of G. 
the ſervices are not parcel of his manor. Cro. El. 39, 


(Q. 4-) What is a Severance of a Manor. 
| $0 land held in fee of a manor is not parcel o. | 
the rent and ſervices only. 2 — E. = wr a manor, but 


= an annuity cannot be parcel of a manor. 2 Rol. 120. 


Nor a rent-charge. Co. El. 150. 6. | 
So, if the lord makes a gift in tail, or leaſes the manor for 
life, ſaving one acre, this being ſevered from the freehold does 


not remain pot of the manor. Co. El. 325. a. 5 Co. 11. 6. 


So if he leaſes the manor for life, except the advowſon, Ec. 


ze is not parcel of the manor, 2 Rol. 121. . 5. 5 Co, 11. 6. 
; So, 


| go a rent-ſeck may be parcel of a manor ; for it may have a 


| ary : 


C-O PH OL p. 


So, it, * and wife ſeiſed of the wife's manor make a 
leaſe, of part, for life, and. afrerwards grany thi reverſion ig the, 
leſſee, it Will be ſevered from the manor. 2 Rol. iz f. I. ig, 


So, if tenant in tail makes a leaſe for life of a tenement; part 
h Tom 


of his manor, not warranted by the ſtatute ; it 1 


the manor, for it makes a diſcontinuance. R. 2 Nl, 127. J. 35. 


Win. 92 i EL 
If chere be a partition, and one has the demeſnes of the ma. 
, and the other the ſervices, the demeſpes are ſevered from 
e manor. Saw. 13. 3 h as 5 IL 
Or, where ane has the manor, the other an advowſon, vil 
lein, U Mete e ber n 1 pe WN 
So, if the wife of the lard of the manor demands, and reco- 
vers dower, hy the name of the third part of tot u? tot ary. 
ier, &c. ſhe ſhall not haye any manor. Ow.4, - 


Tho' the ſheriff delivers 19 her ſeiſſn of the third pan of 
the. demeſnes, and ſervices; for a8 6 the ſervice, 3 is vo 
2 


K. Ow. 4. 5 i 
So, if there. be an extent of ef aer terr', Nec. neither the na. 


nor, nor any thing appendant paſſes. Qzv. 4. 
If an advowſon, — of land, c. be ſevered from the manor, 


2 Mop. 2. Vids Aßpendaut and Appurtenant, (P.) 
(Q. 5-) Manor, how, deſtroyed. 


If all the freeholds eſcheat to the lord, the manar is extin; 
for there cannot be a manor, without a court-baron, nor a court, 


without two ſuitors at leaſt. 2 Rol. 122. I. 2, . 
So, if the lord purchaſes all of them in fee. 2 Rol. 122. 1. i. 
So, if all the ſervices are extinct, the mannor fails. Tl. 191. 
So, if a manor deſcends to parceners, and upon petition all 
the demeſnes are allotted to one, and all the ſervices ta the other; 
the manor is gone, 2 Kel. 122. J. 10. Fer 3 J. 1 Leo. 203. 


[ 6.) How revived. 5 

But where the ſeverance Which deſtro or 18 act 

the law, it may be revived: as, if hes 45 92 * k 

one parcener, and the ſervices to the other, and one dies with- 

out iſſue, whereby her part deſcends to her ſiſter, the manor 
fhall be revived, 2 Re. 122. J. 1o, 25. 1 Leo. 204. 


&.) How it fall be pleaded. 
If a man pleads, that he or another is ſeiſed of a manor, he 


ought to alledge the name of the manor, and it is not Fan | 


to fay, that he was ſeiſed of 3 manor in ſuch a 


Ld 


C OP.Y HOLD, 
(R. 10 Court⸗ Baron. ” 


0 every manor a court-baron js incident. Co. L. $8. | 
| And therefore in a quo warranto for holding a court-baron, 
+ is ſufficient to plead, that he has a mann. 1 Bal. 54. 2 Cre. 


260. a WE 3 ; | | 
O 


Erie for holding a court-baron R. Ney. 20. . | 
$1, if he grants a manor, the court - baron paſles as incident. 
Tho he accepts all courts ; for the exception is void, unleſs- 


n. thecaſe of the king. R. Mo. Jo. „ 
And the profits of courts may be excepted hy a common per- 


On. Ibid. 8 5 : 
So, if the court of a manor preſcriþgs for ſuit bis in qnzo,, it 


may be a court-baron. . Sal. 604. | 
But there cannot be a court- baron withaut freehglders. Co. L. 


„ | 
And cherefore, where a manor is granted by copy, it may have 


a cuſtomary court, but ſhall not have a court-baron. K. 2 Co. 
pbo. Tel. 190. | 


. 20 Cultowary Court 


So a manor has a cuſtomary court, as well as a court: baron. 


0. L. 58. 4. | 
And this concerns the copyhold tenants only. 17b;d. 


And may be held without freeholders. 1bid. 

If a manor has a court of a double nature, vi. cuſtomary and 

| Wir" rr the proceedings of both may be entred in the fame 

Poll. J. | | SS 

- 3 * there cannot be a cuſtomary court without copybolders, 
id. » | | 


. 3.) Who ſhall be Judge. 


In a court-baron the freehplders are the judges. Co. L. 5B. 4. 
Tho? it be upon a writ of right patent, directed to the lord, or 
bis bauliffs, quod rectum teueant. KR. Ma. 1. | 
. Not _ cuſtomary court the lord or his ſteward is the judge. 
0, L. 58. 4. | Eo 


(R. 4.) In what Place it thall be hell. 


The court-baron ought to be held within the mayor, otherwiſg 
it will be void. Co. L. 58. a. 

But, by cuſtom, the lord may hold a court, within one ma- 
nor, for ſeveral manors. Co. L. 58. a. Cro. Car. 367. „ 


. r be made out of the maner. Jide arte, 
| | | f So, | 
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| good for the court-baron ; tho? it would not for the leet. J. 


(R. 6.) 


The d'ity of der of copyholds. Vid ante, (C. 5.—F. 3.—G. 6, 7.) 


the ſteward, 


(A. 5.) 
"Wes for 


_ tween the 1e and return of awritin C. Z. Kit. 6. a. 


erga diem Jovis wide 


hub fegillo neo 19 die hujus menſis Ocrtobris anno regni, Oe. 


| what ſteward it is held. Kit. 6.86. 5 3. 6. 


COPYHOLD. 


So, an admittange by the lord himſelf, tho not by the few. 
ard. Vide ante, (G. 7.) Sa; 5 

So a court may be held in the night, poff occaſum /olis. R. M. 
68. | LS | | | 1 | 


(R. 5.) Steward. 


A ſteward ought to be fidelis, diſcretus, Fc. Flea, lib. 2. cap. 
"HEE RP ip | | 
And may be retained by deed, er by parol. Co. L. 61. 
R. Dy. 248. a. | 5 . | 
A retainer by parol may be for a court-leet, as well as for; 
court-baron. Ce. L. 61. 6. 3 
A retainer by parol continues till it be diſcharged. 7big. 

A ſteward may make a deputy. 2 h 
And a grant to an infant to be ſteward per /e, wel deputat', wil 
be good. Cont. Co. El. 3. 6. Cro. EI. 637. K. acc. Cri, Car, 
279. Fon. 310, R. 2 Jen. 126. Vide Enfant, (C. 1.) ii 
Officer, (B. 3.) 755 Do | 

So a grant in reverfion ſhall be good. R. 2 Jon. 126. 

Or, a grant to two, R. 2 Jon. 127. LG 

Or, a grant for years, if the grantee ſo long live. 1819. 
So a grant of a ſtewardſhip of courts leet and baron ſhall be 


2 Jon. 126. 2 Lev. 2435. 
C53 is a ſufficient ſteward to make a grant, &c. Vidt ant, 
0 : 5. a Ts | 8 


A ſteward may make a grant or admittance, or take a ſure 


(R. 7, The Form of holding the Court. 


The uſual method of holding a court-baron, or leet is, that the 
3 makes a precept to give reaſonable warning of the cour, 
76. G. a. . 
Warning for fifteen days is beſt, which is the common time be. 


But fix or ſeven days is ſufficient. 161d. - : 

A precept to warn a court. A. B. ſeneſchallus ballivo mantri 
predidi ſalutem. Tibi præcipio & pariter naudo quad diligenitt 
præmonire facias wiſum 2 pleg cum curia baron ibidem te 
icet 1 am diem Oftobris prox' futur 2 

datum preſent” et habeas ibi hoc pracept” ¶ qualiter Cc. Du 


(R. 8.) Stile of the Court. 
The fiile of the court contains the time and place, and beſun 
"The 


COPYHOLD. 
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 ſtey. The ſtile of a court. Viſus franc pleg? cum curia Baron F. B. 
nilitis demini manerit predic? ibidem tent die Jovis videlicei 12% 
d. M. liz Oftobris anno regni, c. fidei defenſores, Ic. 199 coram A. B. 
| arm. ſeneſcballv ibidein. | | 
(R. 9.) Proclamation. | | 
. (ap, After the ſtile of the court is entred, the Reward cauſes the 
bailiif to make proclamation, by © yes. Kit. 6. 6b. 53. „ 
61, None can make proclamation, but by authority of the king, 
| or by cuſtom. Kit. 6. 6. | 
fora At the adj ournment of a term, cr other matter for the king, 
| three proclamations ſhall be made at the beginning. - 61d. | 
And therefore, at the beginning of a court-leet, which is the 
ing's court, three O yes ſhall be made. Ibid. | 
2 At the beginning of a court baron but one. bid. 
"a (KR. 10.) Efſoigns, Q. 5 
Aſter a proclamation made, the ſuitors, or reſiants, ſhall bo 
alled. Kit. 6.6. 53. 6. 3 . 
lde Then proclamation ſhall be made de novo, and aſterwards the 
? teward ſhall ſay, F any one will be efſoigned or enter plaint let him 
; ume in. Kit. 2 2 
an And he may be eſſoigned by attorney. 1 Leo. 104. 
| (R. 11.) Enqueſt. | 
Tet After eſſoigns, and plaints entred, the enqueſt ſhall be im- 
ane lled and ſworn. . 7. a. 53. 6. | | 
| (R. 12.) Charge. 
t the After the enqueſt ſworn, and the proclamation de novo, the 
ourt, eward gives a charge to the enqueſt, Kit. 7. 6. 53. . 
The charge admoniſhes them to preſent ſuitors, who make de- 
e be- ult in doing fuit, Vide Kit. 54. 6. | 3 
2. The death of every tenant, and who is heir, and what pro- 
t accrues to the lord by his death, viz. relief, heriot, &. Vide. 
nerit Lit. 55. a. | 5 
ener 3. Forfeiture of "= tenant by alienation, waſte, Fc. Id. 
or 4 1 lands, or ſervices, for the lord. Vide 
. 8 | as 
Dat 5. Incroachment or treſpaſs in his demeſnes, or waſte. ide 
| it. 57. a. MET CY 
6. Incloſure or ſur- charge, c. of Vid Kit. b 
Vide Kit. 54. b, &c. nr nn ms MY Be 
fort K. 13.) Jariſdiction. SS: 
| | | ET (R. 13.) 
The . oum-baron may hold plea of actions perſonal, where the In ales, 


lor damages are under 495. Ney. 20. Vids Kit, 74. 6. 


As, allowed. | 


"224 | COP YHOL . 
As, in debt. Vide Kit. 3 


So, in treſpaſs, without vi & armis, under 40s. Pit Ii 0 
74. 4. Ee 5 7 t 
80 an action lies there by the lord himſelf; for the ſuitors us : 
the judges. Ibid. | | | J 
So, by a ſtranger who comes into the manor. Vide Nit. 3 : 
(R. 14.) But a court-baron cannot hold plea of common right, abo c: 
When 4 40%. Vide County, (C. 8.) | * | 
Aud if it does a pps; anos it is not properly a court-haw, 4 
hut a court of record, and error will lie upon a judgment ther f 
| Noy. 20. g = 3 40 
| - Soit cannot divide a debt into ſeveral plaints, each under yg, te 
Vide Kit. 74. 24. „ 
So treſpaſs does not lie there vi et armis. Fide Kit. 7. 2 
75. 6. | „ f | 8 
Nor treſpaſs by Juſticies; for it cannot be directed to the fey. 7 
eto ; ; ; UC 


Vide Kit. 74. 6. | 
So, in treſpaſs without i H armis, if the "defendant pla he 


freehold, the court cannot proceed. Vide Kit. 74.. Vi. 

Or, if he pleats, that the plaintiff is his villein. 765, | 

So accompt does not lie in a court-baron. Vide Kit. 74.6. by 

Nor dethive of "Charters. Vide Kit. 74. a. 75.6. J 

Nor repleuin, except where the lord claims it, by charter anc 

preſcription. Kit. 74. 6. | - 

Nor waſte. Vide Kit. 16. a. | F 

Nor eje&ment of ward. Ibid. | 5 mw 

Nor ęjectione firme. Ibid. | 4 ys 

Nor aſſize. /bid. _ 1 

Nor guare impedit, or other mixt action. Lid. * 
Nor an action upon any ſtatute. Id. = N 

If an action be ſued in a eourt-baron, in which it has 10% : 

riſdiction, prohibition may be ſued. Vue Kit. 74. 4. 75. a. 8 

So, if a plea be pleaded which ouſts the juriſdiction thet won 

Vide Kit. 75. a. | | non 

So, if the defendint pleads that the cauſe of action did th þ 

ariſe within the juriſdiction, and the plea is diſallowed, teſt; 

oidavit a-ptohibition ſhall go. Vide Mit. 74, 75. Cc. 25 

OR to * vi C armis, a ſuperſedtas' may — U © 
78, . | OR | | 

80, if it has no Jurifdiftin, the proceeding there is void, ol er 

treſpaſs lies. 1bid. eh | 3 

(N. 18.) So in a court- baron a writ of right patent may be ſaed, dirter wy 

Ja actions to the lord, or if he be out of the realm, to his bailiff, e 
for land Tight, where his tenant in fee t6ſes by default, or dies ſeiſes 
freeho?d, a ſtranger abates, . | In 


mine 


{ * 
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avoid it. 


_EOÞFYHOED. 
When it lies, and of what thing, or not. 73d" Dre, (B. 
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I, 2. = o 
2 if the lord refuſes to hold a court, or to receive the writ, 


or to do right, a writ may be ſued againft him by the demandant 
to command him ſo to do. F. N. B. 3. E. 3 
And 1 he may have an alias pluries, und attachment. 
F. V. B. z. E. | | 
Or n may remove the plea out of the court- baron by 
telt to the county, and by pone from the county to C. B. without 
cauſe alledged. F. NM. B. 3. F. 5 — 
So the tenant, with cauſe, may remove it by recordari. F. 


* 


N. B. 4. A. 


But if a court-baron holds plea of freehold without a writ, the 
Judgment and execution thereupon ſhall be void, and he who en- 
ters upon ſuch execution will be a diſſeiſor. Kit. 74. 6. 

And by the ,. de Marl. 52 H. 3. 22. nullus poffit diftringere li- 
beros tenentes ad reſpondend” de libero tenement” aut de aliguibus ad li- 
berum tenementum ſpectan fine brevi domini regis. 

So the lord after, or before a writ directed to him, way give a 
licence to his tenant to ſue a. writ of right in C. B. whereupon 
he ſhall have right quia dominus remiſit curiam. 
Fide Droit, (B. 1.—C. 2) 

Or, if ſuch clauſe be omitted, the lord 
by letter to the king in chancery. | 

Or, if the terant ſues in C. B. without ſuch letter or clauſe 
and recovers, it ſhall be good, and the lord or tenant cannot 
F. NM. B. z. B. | 


may certify his aſſent 
4. A. ' 


A 


80, if a writ of right patent be ſued in à cburt- baron, and the | 


miſe joined upon battail, or to be tried by the grand aſſize, the 


court cannot proceed. F. N. B. 4. E. 
Or, if a foreign plea be pleaded. F. N. B. 4. Z. 


If the court- baron proceeds after a foreign plea pleaded, or 


the -1;/e joined upon the grand aſſize, a prohibition goes. F. 
N. 3. 4. E. i | | 


So a copyholder ſhall implead, or be impleaded for his tene- 


- 


ments, by plaint in the nature of a real action in the court-ba- 


ron; for he cannot implead by the king's writ. Lit. S. 76, 

And therefore, he may make plaint ge placito terræ, with pro- 
teſtation to ſue in the nature of a formedon, mortd' anceſtor, aſſize, 
S.. | = | 

Or, in nature of a writ of entry in the pot ; and ſhall proceed 
thereupon as in ſuch action at common law. Mo. 68. | 


The form of proceeding in right patent. Vide in Droit, ( B. 


1, &c.) 


(R. 27.) Trial. 


(R. 16.) 
Copyhold. 


In a court. baron all pleas of common right ought to be deter- 


mined by wager of law. 2 1nft. 143. Vi Connty, (C. the: 
| 1 | ut 


1 — 
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jut by preſcription, a trial may be by jury. 2 If. 143; 
Or, ex afſenſu partium. Bro. Trial 1433. 


(R. 18.) Execution. 


* 
(R. 18.) If a recovery be in the court of the manor iti a perſond 5 
la perſonal action, the plaintiff ſhall not have execution by _ ad ſatisfa- 4 
ace.  ciendum ; for that does not lie in a court- baron. Kit. 115. 6. 
Nor by wt for that was given by the F. V 2. 18. Vi: 
Kit. 115. 6. | | | 
Mats by fieri facias, or levari facias. Vide Kit. 115.1. 
But the plaintiff upon a precept from the ſteward, regularly, 
ought to diſtrain the goods of the defendant, and hold them i | 
the nature of a diſtreſs, till he ſatisfies the condemnation, Co. 
1 Sal. 221. Vide Kit. 115. 6. „ 
And he cannot ſell the diſtreſs, tho? it be the king's manor, = 
RK: 8 Go. 855. : mas 
Or, by cuſtom, he may take execution by wart faciat, and => 
appraiſe the goods, and fell them. Kit. 115. 6. Lut. 1413 Dan 
1 Sal. 201. ; | | | C 
Or the lord may preſcribe to ſell the goods, upon an execu- 7:5 
tion. Ney. 20. | | Fe 
oi. 19.) So, in an action for copyhold land, purſued in the nature of 2 
esl. areal actien at common law, execution {hall be by precept froth 8. 
the ſteward to the bailiff to deliver ſeifin. Kit. 254. 5. ſhall 
But C. B. will not aid a court-baron, with preceſs to put the T 
party into poſſeſſion with a 2 e manerii. R. 3 Leo. 9. upon 
So, if a judgment there be removed by certiorari to B. R. ex- "T 
ecution ſhall not be awarded thence. R. 1 Lev. 134. 
How error ſhall be redreſſed. Vide ante, (P. 1, 2.) "; 
| 8 his li 
(S) Tuſtom; The Nature of it. * 
0 Ot, 
(S. 1.) Muſt be alledged in a particular Place. Th 
FH AT a copyholder may, or ought to do, or not, tle 80 
cuſtom of the manor directs. Co. L. 63. a. ä by ſta 
Every cuſtom is local, and ſhall be alledged not in the per- away 
* as : preſcription, but in the manor, or other place. C. be in 1 
113. 6. N | Vid 
And it is lex hoci; for in ſuch a particular place it binds the | 
perſons, or things concerned, as another law. Dav. 31. 6. 80 2 
Cuſtom may be alledged in a manor, or other particular place. fit, thi 
Co. L. 113.6. | 32. 5 
In a city, or burrough. Kis. 105. a. | As, 
In a vill, not burrough or corporate. IId. upon t 
So, in a county; as gavelkind, Ibid,  _ Ort 
In a hundred, or county, as the Veld of Kent, Cc. X 


But it cannot be alledged for the whele kingdom; for that is 


the common law. Kit. 105. a. 


e 0 r A rn 
(8. 2.) Muſt be Time out of Mind. 


To every cuſtom there are two inſeparable incidents, time, an 
ulage. Co. L. 113. 3. Vide Preſcription, (E.1.) - 
And therefore, continual uſage, and practice, from time 
whereof no memory is to the contrary, makes a cuſtom. Dav. 
1. 5 
*And © ancient” cuſtom, found in a ſpecial verdict, means 
« jmmemorial” cuſtom. Cowp. 17.%* 1 | 
But a cuſtom cannot be eſtabliſhed by the king's grant. Mid. 
Nor, by act of parliament. /bid. AY 


(S. 3.) Muſt be reaſonable. 


Every cuſtom, that is not contrary to reaſon, may be allowed, (8. 3.) 
Co. L. 62. a. Vide Preſcription, (E. 4.) Ep WA ſhall 
: . ; 4 a O. 
A cuſtom may be reaſonable, tho? it be contrary to a rule, or (8. 4.) 
maxim of law. Dav. 32. a. No | Tho' con- 
As., the cuſtom of gavellind, that all the ſons ſhall inherit. trary to a 
Dav. 32. a. Lit. S. 210. Vide Gavellind. | rule of law. 
Or, Burrough Engliſh, that the youngeſt ſon ſhall inherit. Co. 
L. 140. b. | 
| Or the youngeſt ſon, if he be not of the half blood. bid. 
Or the eldeſt daughter, or ſiſter, &c. Co. L. 140. 6. Via 
ante, (K. 4.) Vide Burrough Engliſh. | | | 
So a cuſtom, that a feoffment by tenant in tail with warranty, 
ſhall not make a diſcontinuance. Dav. 30. a. 1 Rol. 562. J. 47. 
That the wife ſhall not have dower,. where ſhe receives money 
upon ſale of the land. Dav. 30. b. 1 Rol. 562. J. 50. 
That a widow, if ſhe marries, ſhall not have dower. 1 Re. 
562. J. 52. „ | 
& That a leaſe for years, by a copyholder, ſhall determine with 
his life. R. Hut. 101. 5 
That an infant, at the age of fifteen, make a feoffment. 1 
Rol. 557. K. | RS 
That he may bind himſelf apprentice. 1 Rol. 567. J. 12. 


the So a cuſtom may be reaſonable, tho? there be a general proviſion (8. f.) 
: by ſtatute to the contrary, if the cuſtom is not expreſsly taken Tho' con- 
per- away; as, a cuſtom that a tenant within the Cingue Ports ſhall not trary to a 
Co. be in ward. Dy. 288, 289. Pal. 543. | ſtatute. 
FA Vide Preſcription, (F. 3.) | 
| | , | | 
= So a cuſtom ſhall be reaſonable, if it be for the common bene- (5, 6.) 


fit, tho” it tends to the prejudice of a particular perſon. Dab. If for a 
32. b. common 


As, a cuſtom to make a bulwark for the defence of the realm, benefit, e 


upon the land of another.. [bid | | i — 
Or to dry his nets upon the land of another. 1514. 1 


9 


N * 


- Eg. O07 TH © LH 

So, to turn his plow upon the headland of another; for it i; 
for the benefit of agriculture. Dav. 30. 4. 32. 5. 

So, that a ſearcher ſhall deftroy all corrupt victual, which hal 
be put to ſale within a manor. Per 3 J. North dub. 1 Mod. 202. 
z Mod. 56. | . 

*So, a cuſtom to ele& ſuch a one rgſant within a private leet, 


within a hundred, conſtable of the hundred, is good, though he 
be alſo liable to ſerve that office within the leet. Coop. 13.* 


8. 9.) So a cuſtom ſhall be reaſonable, which may have had a reaſon. 
If it may able commencement, tho' otherwiſe it would be unreaſonable, 
have had a Vid poſt, (S. 10.) | | | | 
reaſonable" As, a cuſtom, that every tenant of a manor ſhall pay 3“. for; 
3 pound - breach, tho? it would not be good for a ſtranger ; for the 
lord may give his tenements upon ſuch terms. A. 140. ö. Vid 
Pat, (S. 13.) Foe 5 
That every tenant, who holds land in villengge, ſhall pay: 
fine upon the marriage of his daughter. A. 104. 5. Co. I. 
140. a. f | 
That one ſhall have liberty to plow, and ſow, and after the 
corn is carried away, another ſhall have the land as his ſererd, 
Kit. 104. b. | | 
That a commoner ſhall not put cattle upon the commmon, after 
the corn is carried away, till Michaelmat. Kit. 105. a. | 
That every ſhip ſhall pay ſo much per ton of all merchandiſe, in 
ſuch an haven. 1 Sid. 18. 
*So, where a corporation 1s intitled to cuſtomary duty on con 
imported, a cuſtom that factors free of the corporation, ſhall re. 
ceive to their own uſe, that part of the duty which ariſes from 
corn conſigned to them as factors, is good; for it may have ha 
a reaſonable commencement, as to encourage the importation of 
corn, or to encourage factors to take their freedom. Doug. 11% 
T34.* | | | 
* cuſtom may be good, tho? it tends to diminiſh the value of 
the lord's eſtate. Fawcet v. Lowther, T. 1751. 2 Vexey 300.) 


(8. 8.) So a cuſtom may be reaſonable, tho? the right of another be 
Tho' the reſtrained : as, a cuſtom in reſtraint of trade in ſome reſpech 
right of ano- Vide Trade, e | 
1 A cuſtom, that a lord may have a bakehouſe for his tenants in 

ed. the vill, and that none elſe ſhall bake there to ſell. R. 1 Nl 
559: J. 20. | 
That all the inhabitants of a vill ſhall grind the grain they uſ 
there, at his mill. R. 1 Rol. 559. /. 40. Doug. 218, 225-* 
[But a cuſtom to grind all corn, grain or malt, which a mai 
ſhall have occaſion to uſe or ſpend, at the mill of A. is unreaſor 
able ; for it may extend to corn for horſes, and at whatever diltance 
the tenant may live. Id. Uxbridge v. Staveland, M. 1747. 
Vexey 56.] Doug. 221.“ 
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[A cuſtom for all thoſe who have any land in a common field 
th incloſe as much thereof as they pleaſe, is good. Barber " 
Dixon, H. 17 G. 2. Will 44] SO | 
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80 a cuſtom in general words ought to have a reaſonable oon- (5. 9.) 
U of all things diſtrainable. 1 Sid. 18. 


But a cuſtom is not reaſonable, which cannot have had a rea-, (S. 10.) 


. What i 
ſonable commencement. Dav. 32. a. Vide ante, (S. 7.) Na 2 


For a cuſtom need not have a lawful commencement, as a pre- 1c it cannot 


5 ſcription, but ought to be reaſonable in its commencement. 6 Co. have had a 
60. b. 3 | g' | ©. reaſonable 

Ne Aud therefore, the cuſtam of tanifry in Ireland, that land ſhall cornmences- 

. go ſeniori & digniſimo of the blood and ſurname, is unreaſon- Tg 
able; for it commenced by power of the molt potent. R. Dav. 

; 34 6. N 

e ; 3 

4 So a cuſtom, contrary to the law of God, is not reaſonable, CS 
Vide Lit. 105. 4. e to the law 

a | | : . SAY of God. 

I. Nor a cuſtom, contrary to the king's prerogative; for nullum (5, 12.) 
tempus occurrit regi. Dav. 33. 6. Vide Preſcription, (F. 1.) Or, contra. 

be As, a cuſtom to make a corporation. Dav. 33. 6. ry to the 

1, So a cuſtom, that goods diſtrained within a manor for the king's pre- 


king's debt, ſhall be brought to the lord's pound for three days, Ste. 
. and if the debt in that time be paid, they ſhall be reſtored. 1 
Rol. 566. J. 30. | | 
So a cuſtom to retain goods pledged till the money lent be ſa- 
tisfied, does not extend to the jewels of the crown. Dav. 33. b. 
So, if a man has wreck, eſtrays, toll, Sc. it does not extend 


Im . 
* to the goods of the king. 1 Rol. 566. J. 37. 
om Nor, a cuſtom to the general prejudice, for the advantage of (S. 73.) 
had any particular perſon. Daw. 33. a. | If it be to 8 
of As a cuſtom, that no commoner ſhall put his cattle on the com- general pre- 
100 mon till the lord has put his cattle there. Dav. 32. 5. r 
P 0 * 32 | the advan- 

| Thar no tenant ſhall marry his daughter, till he pays a fine to tage of a 
eof WP the lord. Dav. 33. a. Lit. S. 209. Ow particular 
0. That the lord ſhall take the cattle of a ſtranger vant and cou- Perſon. 


he chant upon the land, for his heriot. Dav. 33. a ide ante, 
a (K. 25.) | 

Or ſhall take 3/. of every ſtranger for a pound-breach, Dav. 
Vide 33. a. ante, (S. 7.) | | 


ts in | | 

Ru That a tenant ſhall be amerced, if he does not put his cattle in 
the lord's pound. Dav. 33. 4. R. 21 H. 7. 20. 

1 That a man, who does not pay as much as is due to the church, 

4 hall forfeit ſo much to the lord of the ſame vill. 21 H. 9; 30 

2d That a tenant fiſhing in the ſea near his land, unleſs in the lord's 

* boat, ſhall pay ſo much to the lord. Vide 21 H. N 

tance | 3 | 

Ws Nor, a cuſtom to the prejudice of any one, where there is not, (. 14. 
an equal prejudice or advantage to others, in the ſame caſe 3 as, Qr, * ny 

field that the ſheep of ſeveral owners, upon the ſame tenement, ſha — 

. be counted inſimul, and decimated ; for one may pay all his lambs there is not 
ler \ithes, and another nothing. K. Heb. 329. | 2n equa] 

5 | | Q 2 Bo N prejudice or 


Or, advantage 
to others. 


Y H Oo D. | „ "00 


ſtruction; as to diſtrain all things upon * ſhall be intended wb pe 


— ˙· m 
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G15.) Nor, & cuſtom, that avy one ſhall be judge for himiſlf . 
tom be that that the lord ſhall detain a diſtreſs taken upon his demeſnes, til 
one fine made for the damage, at his will. av. 33. 4. Lit. F. 


any one 

ſhall be 212. 

judge for a 3 8 
himſelf, Nor a cuſtom againſt common right; as, that a man ſhall hare 


(S. 6.) Farren in land not held of him. Kit. 104. B. | 
| againſtcom- That every tenant of the manor ſhall impound cattle in the 
mon right. lord's pound, for lie may impound upon his own land. A. 
105. 5. ; | | f 
That if a tenant ceaſes for two years, the lord ſhall enter til 
he agrees for the arrears ; for the tenant will be ouſted of his in. 
heritance without action. 1 Rol. 559. J. 50. 
That a feme-covert may make a deviſe of her lands. 1 Sid. 1). 
Or that feme-covert ſeiſed in fee of copyhold lands may diſpoſe 
of her eſtate without her huſband's joining. Stevens v. Tyrre 
H. 26 G. 2. 2 Vilſ. 1,] | | 
Or that tenant in fee ſhall not deviſe his lands in ſuch a vill 
1 Rol. 558. J. uy: | | 
Or, ſhall not leaſe for above ſix years. [b:d. 
That the wife of a tenant in fee ſhall not be endowed. 1 Rvl. 
by. 1. | 22 
l That the wife ſhall have property of ſuch a part of the 
during coverture, and ſhall diſpoſe of them without her h 
1 Kol. 563. |. 5. 609. J. 38. 


That every freeholder ſhall pay a fine to the lord, upon the 


marriage of his daughter without licence. Co. L. 139, 140. 


(8. 37.) Nor, a cuſtom againſt a right by preſcription ; as, that any one 
Or, againſt may erect upon a new foundation, to the obſtruction of anticnt 
a preſcrip- lights. R. 1 Rol. 558. J. 50. 566. J. 5. | 
e, 80, if-aman preſcribe for a way, a cuſtom that another may 

ſtop it up, is void. 1 Rol. 566. J. 20. | 

bo, if he preſcribe for common appendant or appurtenant, 4 
cuſtom that another may incloſe, is void. R. 1 Rol. 565. J. 56. 
Jon. 375. Cro. Car. 432. 


($. 18.) So a cuſtom is not reaſonable, which imports a loſs on one ſide, 
Af it im- without a benefit in conſideration ; as, that a lord of a manor 
ports a loſs ſhall have the belt anchor and cable of every ſhip, that ſtrikes upon 
on one ſide, ſoil within his manor, and periſhes there, tho? it be not a wreck. 
without a . | 
benefitin N. 3 Lev. 85. Lide 3 Lev. 307. . 5 
conſidera- Tho' it be alledged, that the lord buries the dead caſt from tle 
tion. ſhip ; for that is a matter of charity. 3 Lev. 307.“ IN 
In q Lev. Yo, a cuſtom, that every ſhip which paſſes the river ſhall pa 
305, * „ ſuch a ſum, becauſe the city, &c. maintains a key for all goo 
— unladen in the ſame city; for this does not extend to ſhips which 
good cuſtom, do not unlade there. R. 1 Vent. 751. 1 Mod. 47. | 

Or, becauſe it maintains a key, and buſhel for meaſuring d 


. 


all goods. R. 2 Lev. 97. Ray. 232. 1 Mod. 104. : 
Tho? the goods are unlidet at another place in the ſame nve!- 


80 


2 Lev. 97. 


„ TT LY CSE 


#u 


e USGtH 
do a cuſtom to ſink coal-pits, and lay the rubbiſh, coal, wood, 


Ge. near the mouth, on the land of another, at the will of the 
lord, is void; as unten uncertain, Te? tending to make a 


— on error in B. R. Wilkes v. Breadbent, P. 17G. 2. 
Will. 63. Str. 1224. 


(S. 19.) Muſt be certain. 8 


So a cuſtom ought to he certain, otheryile i it ſhall be void. 
Dav. 33. a. Vide Preſcription, (E. 3 

As a cuſtom, "he an infant may 8 a fęoffment, when he i is 
of age, to count 12d. or meaſure an ell of cloth. Dev. 33. 4. 


comes to the place where they fell. Dav. 33. a. But Dav. 35. 


Semb. cont. 


ſurname. R. Dav. 35. 
So a cuſtom, that depends'upon the will or pleaſure of 8 


the ſheriff holds his tourn. Dav. 33. 4. 


That a leaſe by a copyholder for a year, ſhall determine by a 
ſurrender of the copyholder into the hands of the lord. Hut. 101. 


*So, a cuſtom for poor indigent bquſcholders living i in. J. to cut, 
and carry away the rotten boughs and branches in a chaſe in A. 


cannot be fupparted, t the deſcription of the perſons entitled being 
too vague. 2 Term Rep. 758.“ 


| (8. 20.) Cuſtom, how detroped. 
If a cuſtom be diſcontinued, it is gone. Dav. 33. T 
E 
Vide Difmes, (H. 1.) Bis, (G. 1, 2.) 
CORONATION. 
Vide Roy, (C.) 
Claims at a Cozonation, 
Vide Officer, (E. 6.) 
e O R O NE 8 
Pik Tye of Pac g. eie, (K. Ser, 


G. 1, 


man judge in his own cauſe, Determined in C. B. and atfirmed 


That the tenant of a manor, ſhall have all windfalls, who firſt 


That land ſhall deſcend ſeniori & dj dignifſimo of the blood and 


is uncertain and void : as, to have half a mark, or a horſe, when 
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CORPORATION. 


Vide Franchiſes, (F. 1, &c.—G. 4, ke.) Capaciy.— Devij, 
(H. 5, 6.) Diſcontinuance, (A. 1.) London, (H.) fader, 
(2 B. 1, 2.) 8 : 


CORRECTION. 
| Vide Lee, (K.)—-Pleader, (3 M. 19.) 


| Houſe of Co2edjon. 
Vide Juſtices of Peace, (B. 82.)—Uſes, (N. g.) 
"DD SI1NA © 0 
Vide Qi, (D.) 


F SN 
(A) When Coffs wall be recovered, 
(A. 1.) By a Demandant, or Plaintiff. 


Y the common law coſts were not recoverable in a plea ral, 
þ perſonal or mixt. 2 /nft. 288. 10 Co. 116. a. | 
But now, by the „. of Gloc. 6 Ed. 1. 1. the demandant may 
recover the coſts of his writ, in all caſes where he may recover 
damages. CES 
_-_ this extends to all the coſts expended in the ſuit. 2 Ji. 
288, IG : | 

And to coſts upon the firſt writ, where the plaintiff purchaſe 

another by journeys accompts. Ibid. | | | 
But he ſhall not have allowance for his trouble, or loſs of time. 

Bid. | 
And the ff. of Gloc. 6 Ed. 1. 1. gives coſts, in all caſes where 
damages are recoverable by the ſame or any former act. 10 C. 
116. a. | | 

So, where any ſubſequent act gives damages, in a caſe where 
damages were recoverable before, kid. 

So, where a ſubſequent ſtatute Je novo gives a certain penalty 
and an action for it to the party grieved, he ſhall have colts; 
otherwiſe he might loſe by the proſecution : as, in an action upon 
the F. 1 Ph, & M. 12. for taking more than 4d. for a diſtreſs, 
by which he loſes 51. R. Cro. Car. 560. 
Jon. 447. 1 Vent. 133. Mar. 56. 


[a 


1 Rol. 516. |. Jo. 


coun 
mento 


there f. 
inform: 
[If 
pleads 
court af 
is not v 
So th 
proving 


„ 22 | 
In an action upon the f. 21 H. 8. 6. which gives 407. for 
taking a mortuary not due. 1 Kol. 516. J. 35. Co. Ent. 164. 
Lut. 200. I : 
Upon the ff. 5 El. 9. which gives 19/. againſt a witneſs who 
does not appear upon a fubpena. R. 1 Sal. 206. | 


So, upon the fe. 13 El. 5. which gives only a moiety of the pe- 


nalty to the party grieved, for ufing a fraudulent deed. Co. Ent. 
163. Lut. 200. 1 Rol. 517. J. 10. „ 

So where, by a private act, a penalty is given to the party 
grieved, the plaintiff ſhall have coſts; for it is a duty veſted before 
the action brought. R. Skin. 363, 367. | BEE, 


uſe, 


ler, 


colts, if the defendant be found guilty. 1 Kol. 516. J. 30. R. 
3 Lev. 360. 2 Infl. 644 | | | 

So, if judgment be by default, and damages found upon a writ 
of inquiry. R. 2 Jon. 128. Ray. 387. 1 Fent. 348, 350. 

[If on a writ of inquiry damages are given feparately, and pro 
miſis E cuſtagiis 20s. then plaintiff releafes the damages as to two 
counts, and has judgment for the refidue, with coſts de incremento, 
it is well; for if defendant has been at expence as to the bad 
count, the court can make him an allowance in the colts de incre- 
mento. Cutler v. Goodwin, P. 7 G. Str. 420.]J 

And in prohibition, if the verdict be, that the defendant pro- 
ceeded after a prohibition delivered. 1 Rel. 516. J. 25. K. Cre. 
Car. 559. Jon. 447. LES, 

L e 8 9 V. z. 11. in all ſuits upon prohi- 
bition, if the plaintiff has judgment after plea, or demurrer. 
[If plaintiff in prohibition prevails in any part, he ſhall have 


F En, 
[If huſband and wife are plaintiffs in prohibition, and huſband 


dies before judgment, yet the wife ſhall have coſts ; for either the 


. . 11. Id.] * | 
[After judgment for plaintiff in prohihition, coſts ſhall he al- 
ales lowed from the firſt motion. Houghton v. Starkey, in ſe. H. 4 G. 
i Str. 82. Fort. 348. | | 
me. In. prohibition, cofts commence from the ſuggeſtion; and 
there ſhall be coſts of a feigned iſſue directed to try a fact for the 
here information of the court. Barnes 130.] | 
0. If defendant in prohibition forces plaintiff to declare, and 
pleads nugatory plea, (as that he had not proceeded in ſpiritual 
here court after prohibition) court will on motion give coſts ; but this 
is not within 8 9 V. z. c. 11. Barnes 148. 5 
a So the plaintiff ſhall have coſts, in debt for coſts aſſeſſed for not 
ſts; proving a ſuggeſtion. R. 1 Rol. 516. J. 40. 
175 And now, by the f. 8 C9 V. 3. 11. in debt upon the ff. 2 
rel, Ed. 6. 13. for not ſetting out his tithes, where the ſingle value 
Je. bend by the jury does not exceed twenty nobles. © | 
_ But none, if above. Barnes 150. | 


So in an attachment upon a prohibition, the plaintiff ſhall have 


colts. Middleton v. Croft, M. 10 G. 2. Str. 1056. B. R. H. 


ſuit is not abated at common law, or it is helped by ff. 8 & 9 . 


And 
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And by the ſame ſtatute, in all actions for waſte, where the 
ſingle value found does not exceed twenty nobles. | 

And by the fame ſtatute, the plaintiff ſhall have coſts in a ſcire 


facias, if he obtains an award of execution after plea or demuirer. 


In a ſcire facias upon a recognizance by bail. Semb. 1 Sal. 20g, 

[Equitable coſts may be levied out of the penalty of a. bond, 
but not out of the penalty of a recognizance of bail. Baldwin, 
Morgan, H. 2 G. 2. Str. 826.]. : ; 

So the plaintiff ſhall have coſts, if he has judgment upon ge. 
murrer, where he would have had them upon a verdict. 

And in an action againſt an executor, or adminiſtrator. Fe. 
79. D. Hard. 165. as * 


So, where ſeveral damages are given, he ſhall have entire colls, 


tho? he has judgment only for part. Hob. 6. 

By the ,. 33 H. 8. 39. in ſuits upon ſpecialty to the king, or 
to another to his uſe, the king ſhall recover his coſts and damages 
as other common perſons do in their ſuits 

{In an action on the riot-act, 1 G. 1. c. 5. for pulling dow 
the plaintiff's houſes, brought againſt the inhabitants of the hun. 
dred, and in action of hue and cry,*full coſts. Witham v. Hil, 
P. 32 G. 2. 2 Wilſ. 91. Barnes 151.] © 

[On recognizance forfeited, and money levied, the court vil 
order proſecutors coſts to be paid, and the ſurplus returned. R. 


 Eyres, 2 7G. Zo 43. M. 2118. ] £ 


[If defendant does not go on to trial by proviſo, according to 
notice. Wilkinſon v. Poole, P.1G. 2. Sir. 797.] 

[On trial of a feigned iſſue by direction of a court of law, coll 
follow the verdict, and the court has no diſcretionary power; but 
when iſſue is directed by chancery, colts are not given by thi 
court, but left to chancery. Herbert v. Williamſon, P. 25 G. 1 
1 Will. 324.] | | | | | 

If there are three feigned iſſues, and one only found for plan- 
tiff, he muſt have coſts, tho' the moſt material is found againl 
lim. Tempeſt v. Medcalf, T. 25 C 26 G.2. 1 Will. 331.] 

If on motion for quo warrants information, it is agreed to try 
the corporation-right by a feigned iſſue, in which the proſceutir 
as plaintiff prevails, he ſhall have coſts only from the time when 


the feigued iſſue was firſt agreed to and ordered, (which includes 


the colls of the diſputes about ſettling the feigned iſſue, in which 
diſpute plaintiff prevails) but not coſts antecedent to ſuch conlcit 
Thomas v. Powell, P. 31 G. 2. 1 B. M. 603.] _ 

[If defendant has leave to amend plea on payment of coſts, ard 
the amendment does not deface the record, and the replication “ 
not de novo, but only altered ſo as to purſue the alterations in tic 
plea ; coſte on the plea and replication ſhall not be as if new, but 
only in proportion to the alterations made, and alſo for conſulting 
counſel if replication de novo is neceſſary. Rex v. Philips, H. 3 
G. 2. 2 B. M. 7157.) 1 | | 

[To a declaration of two counts, if defendant demurs to th! 
one, and has judgment for him, and pleads to the other, 2" 
verdi& againſt him; plaintiff ſhall have coſts on the verdict, bi 
defendant none on the demurrer. Aſtley v. Young, T. G. 3. a2 
M. 1232. | 5 
| 8 
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. 1 4 
lf a plaintiff have a verdi& on one count only, coſts ſhall be 
taxed on the whole declaration, though there be a verdict for de- 


lire fendant on the others. 2 BY. Rep. 800, 1199.“ 

-% And defendant ſhall not have coſts on that part of the record, 
wo on 975 1 is found for him. Doug. 677. (65 2.) Vide 
* 2 7 5 Ann. c. 16. which enables a defendant to plead 
F ſeveral matters, it is enacted, that if any ſuch matter ſhall upon 

a a demurrer joined, be judged inſufficient, coſts ſhall be given at the 
10 diſcretion of the court; or if a verdict ſhall be found on any iſſue 

| in the ſaid cauſe for the plaintiff or demandant, coſts ſhall be alſo 
* given in lile manner, unleſs the judge who tried the ſaid iſſue, ſhall 

5 certify that the ſaid defendant, or tenant, or plaintiff in replevin 
% had a probable cauſe to plead ſuch matter which on the ſaid iflue | 
ſhall be found againſt. him.“ . 
es *On this ſtatute, the quantum only of the coſts is left to the diſ- 
AY cretion of the court. 2 Term Rep. 394, 55 x | 
59h Therefore, if one of ſeveral pleas pleaded by defendant be 
70 adjudged bad, on demurreg, whether to the plea directly or to 
n plaintiff*s replication, the plaintiff is entitled to have the coſts of 
wil thoſe pleadings deducted from the coſts taxed for the defendant on 
Rn the pof/tca, if afterwards on trial of the iſſues joined on the other 

7 pleas, defendant ſhould have a verdict ; even though jt ſhould ap- 
9 fs pear, on the whole of the record, that the plaintiff had no cauſe 

of action. 2 Term Rep. 391-* | 
coll *But, if inſtead of demurring to a bad plea, the plaintiff take 
wu iſſue on it, he ſhall not have the coſts of tHat plea, if the defendant 
ths have a verdict on it, though plaintiff have a verdict on all the otlier 
or pleas. 1 Term Rep. 266.“ 

8 Where any one of ſeveral iſſues in a quo warrants in format iou 
ui. is found for the proſecutor, on which judgment of orfer is given, 
.- 1 be is intitled to coſts on all the iſſues. 1 Term Rep. 453.“ : 
[Defendant pleads ſeveral pleas ; demurrer to ſome, and jnd;- 
- ment for plaintiff; iſſue on others, plaintiſf nonſuited; plaintiif 
9-4 has coſts for the demurrers, according to 4. Ann. out of which are 
1. to be deducted coſts of nonſuir. Barns 136, 140, 141.) 

1 ni If leſſor of plaintiff dies after trial, coils ſhall be paid to his 
„ich repreſentative. Parnes 119. x 

+ [If one defendant in ejectment confeſſes leaſe, Sc. and there 
325 is judgment againſt him for a third, and another does not contcls, 

10 the * will make a rule againſt lim for coſts. Barnes 121, 
ion 15 149. | , ; | 
* [Coſts in one cauſe may be ſet againſt coſts in another, if be- 
het tween the ſa me parties otherwiſe uot. Barnes 130, 145, 146. 
alting UIf although plea confeſſes treſpaſs, plaintiff replies, and the 
x. zi canſe 18 tried, aud verdict for defendant ; yet the court will give 

judgment for plaintiſl, and inquiry aud coſts for all proceedings 

0 the but the trial. Barnes 133. | I 

10 [In C. B. coſls of a former aſſige, when cauſe made à remauct, 

* nat allowed, unleſs by conſent expreſſed in the rule. In E. Ie. 

* oiherwiſe. Barnes 150, 153. N | 


[Colts | „ 


—_ ES 5 
[Cofts of a remanet, where neither fide are in fault, attend the 
event of the cauſe generally, but on circumſtances otherwiſe, but 


the application muſt be recent. Sadler v. Evans, M. 7 G. z * 

4 B. M. 1984. ] 5 169 

(A. 2.) But the plaintiff ſhall not have coſts, where a ſtatute ſince (a) 2 
hen a the f. Gloucgſter gives damages generally, in a caſe where no as V 
plaintiff. damages at all were recoverable before: as, in quare impedit, 10 ing 
— eig Co. 116. a. Farnes 139. cont. where the church was full at the 7 
Fit: pof time of the guare impedit. Shin. 25. | not 
) So a plaintiff, who ſues gui iam, &c. ſhall not have coſts, be the cert! 
penalty certain or uncertain. R. 1 Vent. 133. 1 Sal, 206. Dou, 


As, upon the ,. 31 El. 12. for not paying toll for a horſe be- 
fore fale. 3 Lev. 374. Lut. 200. 


$ 


Upon the ,. 5 El. g. for 20/. againſt him who commits per. min 
jury. R. 2 . 6g adi 66. Dub. Cro. El. 177. 5 Chef 

The proſecutor in a nodlanter ſhall not have coſts. Rex v. Glif. ny 
ſenby, H. 10 G. 2. Str. 1069. B. R. H. 355.] | than 

So the plaintiff ſhall not have coſts againit the garniſhee in a N 
foreign attachment. R. Cro. El. 172. = mag! 

Nor in a ſcire facias, till the fl. 8 9 . z. 11. Lal. 1. 2 
Dal. gs. 

[ if  aintif does not file an affidavit uſed before the prothono- . P. 
tary to augnrent coſts, C. B. will ſet the judgment aſide. By: IF 
ville v. -» 1.11 & 13 6. 2, Barnes 126.] if f 

LThe ſecurity ſhall pay neither coſts nor intereſt in a recogui- : 
zance forfeited which was given on a plea to an extent. Rex v. ; 3 J 
Albert, P. 11716. In ſe. B. 4.] | "5 

[On a repleader, no coſts to either party for the immaterial 3 
pleadings. Barnes 125.] | ts — 

[Defendant in replevin moves to amend avowry on paying coſts, Fo 
his agent pays them after his death; they ſhall be retumed the p 
Barnes 138.} N excej 

[Juror withdrawn, matter referred, award of coſts to be tax- Bake 
ed; the coſts of the reference ſhall not be allowed. Barnes 123, TI 
1 . ſtakes 

[Adminiſtrator *or executor* non-ſuited in action for tithesac- Or 
erued in inteſtate's life, or in Hover when the converſion was in 224, 
mteſtate's life, pays no coſts; but if in his own time he docs. 'Or 
Barnes 127, 129, 132.] | "Mo 315. 
They are liable to coſts in no action which they cannot bring 0 
in their own right. Barnes 141.7 | | in thi 

(a) Note; But the practice has been to give coſts on the ſtatute of Hue and 750, 
ery. (13 Ed. 1. f. 2. c. 2.) which is ſubſequent to this ſtatute. Dict. 1 Tus 0 
Rep. 72. and lord Cole lays down a different rule. 2 nft. 289. for he ſays, clyath, 
* This clauſe,” (ſpeaking of the ſtatute of Glouceffer) © doth extend to give beatin 
* coſts, where damages are given to any demandant or plaintiff by any ſtatute | 
made after this parliament.” Therefore the court gave coſts, on 9 C. 1. 

6. 22. which gives an action for ſetting fire to the plaintiff's houſe, and da- a) 
mages not excceding 2001. though the damages given on the trial, together By thi 
with the coſts exceeded the 2001. 1 Term Rep. 71, 72, 73. bis full 

But a ſimilar deciſion on this very ſtatute in 3 Bur. 1723, is ſaid to have coveru 


been given on erroneous grounds. Corp. 367, 368. 


ON 


. Mn. I. 


e & TT 4 
[Nor if non-ſuited, on 14 GC. 2. for not proceeding to trial. 


133. | 1 55 
wr 2 . diſcontinue without payment of coſts. Barnes 


7 + cially if he had acted wrong within his own knowledge, 
as where an executor brought an action in his own name, know- 
ing that there were other executors. I Bl. Rep. 451.* 

*The plaintiff in an action for taking his ſhip or goods, ſhall 
not have coſts, altho? the verdi& be for him, if the judge or court 
cerlify, that there was probable cauſe of ſeizure as contraband. 


Doug. I O7. * 


mages amount not to 49s. the plaintiff ſhall have no more coſts | 
than damages. (a | | ; | 
Nor by the /. 21 Jac. 16. in an action for ſlander, if the da- 


mages are under 40s. 


be proved, or a title to be principally in queſtion ; and judgment 
for more coſts ſhall be void. 1 Vent. 256. (a). 
If a ſtatute ſays, that if the damages be under 4os.. the plain- 
tiff ſhall not have judgment, but the defendant ſhall have coſts ; 
the jury ought to find for the defendant in ſuch caſe. 5 Mod. 
: The plaintiff ſhall not have more coſts than damages in treſpaſs 
for aſſault and battery ; if the defendant be found Not Guilty as 
to the battery. R. 2 Lev. 102. TE 

And the plaintiff ſhall have no more coſts than damages, tho“ 
the plaintiff joins ſeveral treſpaſſes, and the defendant juſtifies all, 
except the clauſum fregit, if the juſtification be found for the de- 
fendant. R. 2 Vent. 180, 195. ; 3 | 

Though the treſpaſs be for breaking his cloſe, and alſo putting 
ſtakes upon his ſoil. R. 2 Vent. 48. | 2 

Or breaking his cloſe and his ſoil, Dub. 5 Mod. 74. R. Carth. 
224, 5. 5 | 

Or breaking his cloſe, and cutting down corn. Semb. 5 Mod. 
315. lin. 666, ; 5 : 
Or in treſpaſs for breaking his cloſe, and digging up the ſoil 


in the place in which, Ec. and carrying away the ſame. Doug. 


780, 781.“ 
/ , ; 
Or in treſpaſs for an aſſault, battery and tearing the plain 


Kathe, if the jury find that the /earing was in conſequence of the 


beating, and give leſs than 40s. damages. 1 Term Rep. 655.“ 


(a) There is a remarkable difference in the wording of theſe two ſtatutes. 
By that of . Eliz. the judge mu? certify in order to preclude the plaiutiff from 
bis full coſts, By that of Car. 2. the plaintiff is of courſe precluded from re- 
covering more coſts than damages, valcſs the judge certify. 


[Or 


Nor by the ,. 22 & 23 Car. 2. 9. S. 149. In other perſonal | 
actions, unleſs where the judge at the trial certifies a battery to 


288. 
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By the /. 43 El. 6. In perſonal actions in the courts of Ne- (A. 3.) 
minſer (and by the ff. 11 & 12 W. 3. 9. in the courts in Malis, When na 


Chefter, Lancaſter and Durham ) if it appears that the debt or da- Moe 


colt 
than da- 
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. juſtice ; full coſts. Carter v. Fiſh, M. 12 G. Sir. 645-] 


„ 


FOr for breaking and entering houſe, and keeping plaintiff put 7 ( 
for a month, whereby he was put to expence to regain poſſeſſion « ſh 
and loſt the uſe of it. Blunt v. Mither, in C. B. M. 12G. $, in th 

645. 5 ; 

fla treſpaſs vi & armis for entering plaintiff's houſe, making 40 
noiſe, and continuing until plaintiif and others gave a note for ſever 
money, not full colts. Appleton v. Smith, H. 2 G. 3. 3 B. A. more 
1282. ] | 8 | | Rayn 

[Or for breaking a door fixed to a houſe. Barnes 121.] Barn 

Or breaking his cloſe and cutting down his rails; for they ae [E 

2 the freehold. Per Holt, Com. 324. Anon. T. 11 6. under 
Str. 633. | E aſide 

Or breaking his cloſes and pulling up and thrawing down hi An 
bedges. R. Comb. 420. | gives 

In treſpaſs, defendant guilty guoad tranſgreſon* cum averin & 2 Ve 

fenfurar. Fraftion* profiration' & divuifion.” and the judge had No 
not certified; coſts as damages. Mitchel v. Soaper, P. 1114 in qu 
Bunb. 167. | | | ket. 
Or, cutting down trees. R. 11 G. 1. C. B. Shepherd au 1 
ard. e 5 ation 
Nor for treſpaſs for aſſault and battery, and ftriking his horte, 1151, 
per quod deterioratus fuit, and Not Guilty, and damages general, No 
| where no battery was certified. R. Paſ. 11 Geo. in B. N. ine T. g. 
e Str. 624. Clerk and Otherey * | Or 
| In treſpaſs for battery, impriſonment, breaking houſe, &. Or 
defendant juſtified the impriſonment, and Not guilty to the rel; Mod. 
on trial, juſtification found for defendant, and the Net guilty ſa Or 
plaintiff, and 27. 6d. damages: Not full coſts for the batten, 316. 
for the judge had not certified; nor for the breaking, Cc. wt Or 
related to the freehold. Beck v. Nichols, M. 10 G. Str. 577.) Or 
Nor though an action for flander was commenced before ti: Comb. 
21 Fac. if it was proſecuted after. R. Lat. 2. 58. = No 
Or commenced in an inferior court, and removed into C. B. —_—_ 
habeas corpus. R. in C. B. Tr. 12 Ann. . | L 
[Yet if ſpecial damage is alledged and put in iſſue, which woull tifies 1 
have been a diſtin& cauſe of action, plaintiff ſhall have full colt damaę 
Anderſon v. Buckton, T. 5 G. Str. 192.) | on, 7 
But the /,. 21 Fac. 16. does not extend to an action for flat LI. 
der of a title. Per 3 J. Jon. 196. 1 Sal. 207. Cre. Ci. Ying 
141. | | | | 
Nor to an action for words, actionable only in reſpe& of e 9 
eial damage. R. 1 Sal. 206. R 
Nor for words and procuring to be indicted. R. Cre. Cu. Fun 
163. 307. R. cont. 2 Mod. Ca. 371. © 
In action for words, whereby he was not only damaged" 3 
his goods, name, Oc. but alſo by occafion of the words, by tk 3 
procurement of defendant he was taken up, and carried before 3 Mong 


L*. 


(Caſe, for ſaying to a fingle woman —“ You are a common | 


f out « ſtrect- walking bitch, and ftand every night at the corners of 
Mioa « ſtreets to be picked up by fellows,” full coſts; for the words 
St, in themſelves are not actionable. Baſs v. Aickford; P. 12 G. 2. 
| Anar. 375-] - „ 1 

king "Bur z. * for words ſpoken of a tradeſman, per quod he loſt 
e for foyeral cuſtomers; if the words themſelves are actionable, no 
. A. more coſts than damages. Burry v. Perry. Str. 936. Ld. 

| Raym. 1588. Surman v. Shelleto; P. 5 G. 3. 3 B. M. 1688. 

Barnes 132. 135. 142. ; | T 0 

y are [For words, where no ſpecial damage proved, and damages 
16. under 40s. if full coſts are taxed, and execution, it ſhall be fet 


aſide with coſts. Barnes 1928.] * 

And the f. 22 F 24 Car. 2. does not extend; where the jury 
gires coſts to a ſum certain, more than the damages are. KR. 
2 Vent. 36. 1 Sal. 207. 

Nor to a treſpaſs, in which the title of the land does not come 
in queſtion : As in treſpaſs for throwing down his falls in a mar- 
ket. R. Ray. 487. 2 Fon. 232. ? 

Nor to a treſpaſs in breaking free warren, for in ſuch 
action, the title to the ſoil cannot come in queſtion. 2 Bl. Rip. 
1151, 1152.“ N 
þ Nor to treſpaſs and trampling ſtruem, Anglice, a hay-rick. Dub. 
. g. 42. | 
Or killing his horſe with a ſword. Ray. 488. 


U. Or for entring his cloſe and impounding his cattle. R. 3 

el; Mod. 40. | | | 

7 for Or for entering his cloſe and plowing his ſoil. 3 Mod. 74, 
ten 16. N 5 ; 
bi 3 Or digging his turf, corn; Sc. Semb. 1 Sal. 193. | 
] Or entering his boat, and cutting his rope. -5 Mod. 316. R. 
. the LComb. 324. 


Nor, to a treſpaſs with an aſportavit, though the thing carried 
away be of ſmall value. R. 2 Vent. 48. Acc. Shin. 666. 
In treſpaſs for aſſault, and taking a rope, if the judge cer- 


"ould tifies upon fat. 43 £liz. c. 6. there ſhall be no more coſts than 

ny damages; though it is laid with an afportavit. Waller v. Robin- 
on, T. 18 G. 2. 1 iſſ. 93. Str. 1232.) 

fare [In treſpaſs for entering his houſe and eating his meat, ſpeci- 

0. ſying quantities and kinds, half a guinea damages, and full coſts ; 


tor as to the goods, it is in the nature of trover. Smith v. Clark, 
. 13G. 2. Str. 1130.] | 55 
[On aſportavit, or damage to perfonal chattel, or for teatin 


(a, plaintiff's cloaths, full colts. Yar He 119, 120.) | 

| So if he enters a cloſe, and dige rwnts; and removes them to 
di another place in the ſame cloſe ; for thut is a carrying away. Per 
j the 2 F. Vent. cont. 2 Vent. 215. | a 
A So in treſpaſs, quod ves eum vr Y 2,231 ; Tot that is à car- 


rying away. Carth. 225. 
| 85 So 


235 


_ " Ny" wy * * * m— , 
* 2 a % 7 


2 9. 8 5 | 
So the ff. 22 & 23 Car. 2. does not extend to a treſpaſ 
where the defendant juſtifies, and it is found againſt him, R. 
2 Lev. 234. | h 
[To 0 for building a wall, and treading down the graſi 
defendant pleaded Not Guilty, and a way; and on verdi& for 
plaintiff, he had full coſts, though no certificate. Higgins v. Jen. 
nings, M. 13 G. Sir. 726. Ld. Raym. 1444-] x | 
[In treſpaſs quare clauſum, c. and any thing laid for aggra. 
vation, there ſhall be no more coſts than damages, though the 
freehold might come in queſtion, unleſs the judge certifies; hut 
if there are ſeparate counts, and plaintiff have intire damages, he 
ſhall have full coſts without certificate: If defendant is found 


guilty as to clauſum fregit and not guilty de bonts aſþcrtatis, plaintf 
8 


ſhall have no more coſts than damages. On conſideration, fer 
cur. Reeves v. Butler, H. 1725. Bunb. 207. 


If in treſpaſs defendant juſtifies for a way, and plaintiff . 


plies extra viam, and obtains verdict, he ſhall have full coſt, 
for the right comes in queſtion. Beale v. Moor, T. 15 6. 2. 
Str. 1168.) | | | | 

[Plaintiff ſhall not have full coſts, though defendant pleaded a 
tender, if judge certifies under 43 Elix. Bartlet v. Robins, P. 
G. 3. 2 Wilſ. 258.] 3 5 

[On treſpaſs, juſtification ; on new aſſignment, Not Guilty; 
is not ſpecial pleading, to intitle to more coſts than damages, 
Barnes 124, 129. ] | | 

[Only clauſum fregit, and aſſault and battery are within 22 U 
23 Car. 2.; and if plaintiff brings one action for an offence 
within, and another without the ſtatute, and. has a verdict for 
both, he ſhall have full coſts. Barnes 134.) 

{But not if he recovers for that within, and not for that witl- 


out. Barnes 144. ] 


[Several juſtifications to treſpaſſes in different places, and not 
guilty to novel aſſignment, all found for defendant but this lat, 
no more coſts than damages. Barnes 149. ES. 
Where the action did not commence at Weſtminſter, but i 
removed out of an inferior court. Semb. 2 Lev. 124. R. 4 
Mod. 379. This is not within the ſtatute.“ 

Where the action is for diſturbing his common. R. 2 Mid. 
141. | | : 

[Or for chaſing his ſheep, tc. R. 1 Sal. 208. 

[So for chafing his cow and fowls with dogs, full coſts. A 
v. Whiſtler, H. 9 G. Str. 534] | : 

For entering his cloſe and chaſing his bull, full coſts. Thonp- 


fon v. Berry, P. 9g G. Str. 551.] 


[For taking vi & armis plaintiff's horſe, and ſending and con- 


veying him from H. to B. full coſts. Harper v. Jiſer, T. 10 8 


11 G. 2. . K. H. $75.1 | | 
Neither does it extend to debt, afſumpfit, account, trover, deli 
aue, &c. where the title to land cannot come in queſtion. 15 


Ner 


208. 


victu⸗ 
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Nor to the battery of a ſervant, per quod ſervitium amn/it. 


4. 1 Sal. 208. c ; 
Fs * for criminal converſation with plaintiff's wife, he 


all have full coſts (without the judge's certificate) tho? the da- 
mages under 40s. Batchelor v. Bigg, M. 13 G. 3. 3 Wilſ. 319. 
* 2 Bl. Rep. 85%. 1 ; , . 
Nor by the ft. 4 & 5 V. & M. 23. to treſpaſs againſt 
an inferior tradeſman for hunting, hawking, fiſhing, or fowl- 
ing. ns 
in treſpaſs for hunting, brought, under this ſtatute, 
againſt the defendant, as a diſolute perſon, &c. If the plaintiff 
prove the treſpaſs, but not the ſpecial circumſtances of the de- 
ſendant being a diſſolute perſon, &c. and recover a verdict for leſs 
than 40s. he ſhall have judgment, as in a common action of treſ- 
paſs, but no more coſts than damages. 2 Bl. Rep. goo.* 

And every tradeſman ſeems to be intended by inferior tradeſmen. 
Paſ. 9 W. 3- Bennet and Thalbois. 1 Sal. 212. {( Reported Co- 
myns's Rep. 26.) 5 | 

[A clothier and alehouſe-man found an inferior tradeſman by 
jury, pays full coſts under 4 & 5 W. & M. Barnes 125.] 

[Who is an inferior tradeſman, under . 4 & 5 V. & M. 

c. 23. is not determined; court divided, and no rule. Clive and 
Bathurſt J. thought every tradeſman not qualified, and that it is a 
queſtion of law; Willes C. J. and Noel J. that not every tradeſ- 
man, and that it ſhould be left to the jury. Buxton v. Mingay, 
7. 30 C31 G. 2. 2 Vilſ. 70.] | | 

Nor by the ff. 8 © 9g IV. 3. 11. to a treſpaſs which appears at 
the trial, and is certified by the judge upon the record, to be wil- 
ful and malicious. | | 5 : 

[In wilful and malicious treſpaſs, by fat. 8 & g IV. 3. c. 11. 

FT. 4. the judge of niſi prius mult certify in open court at the trial; 
his certificate afterwards is void. Ford v. Parr, P. 28 G. 2. 
2 Wilſ. 21.) * Doug. 108. 2.“ . | 

And tho” the /. 22 & 23 Car. 2. ſays, the judgment ſhall 

void, it ſhall not be avoided by plea. 2 Vent. 36. 


By J. 3 Jac. 1. c. 15. / 4. If in any action of delt, or action ( A. 3.) 
on the caſe on afſumpſit, to be ſued or proſecuted by any citizen, Where 
and freeman of the city of London, or other perſon inhabiting plaintiff 
within the ſame city, or the liberties thereof, being a tradeſman, a” 

g - 1 colts, if he 
ridualler, or labouring man, againff any ſuch perſon as aforeſaid, do not re- 
in any of the king's courts at Weſtminſter, or elſewhere, out of cover more 
the court of requeſts eſtabliſhed by this act, it ſhall appear to the than 40. 
judge or judges of the court where ſuch action ſhall be ſued, dabiages. 
that the debt of the plaintiff doth not amount to the ſum of 40. 
end the defendant ſhall duly prove by ſufficient teſtimony, or by 
lis own oath, that at the time of commencing the action, he the 
defendant, was inhabiting in the city or liberties thereof, the 
plaintiff ſhall not be allowed any coſts, but ſhall pay ſo much ordi- 
nary colls to the defendant, as the latter ſhall prove it hath truly 
coſt him in the defence of the ſaid ſuit.* 


Provided 


446 


C O 8 3 | 
| provided that this act ſhall not extend Tr for rent on 2 
leaſe, or any other real contract, or any debt ariſing on a cauſe 
concerning teſtament or matrimoriy, or properly belotiging to the 


eccleſiaſtical court. f 6.* 


Under this proviſo, actions for uſe and occupation cantot be 
ſued in the court of conſcience in London, and therefore no cf; 
to defendant ſued in the ſuperior courts. Doug. 244. (232.)* 

The proper mode for the defendant to take advantage of this 
ſtatute, ſeems to be, by application to the court by affidavit, for 
leave to enter a ſuggeſtion on the record. Vid. Str. 46, 1123, 
1191. 1 Wilſ. 19. Doug. 245. (233.) n.“ 


And if plaintiff demur to the ſuggeſtion, and judgment be 
giren for the defendant, the latter ſhall have the cofts of the 
whole, demurrer included. Str. 1 120.“ 


It ſeems by the words of the act, that the ſuggeſtion ſhould 


ſet forth that both plaintiff and defendant are reſiant within tle 


city or liberties. Vid. the Caſes before cited.“ 
By J. 23 G. 2. c. 33: /. 19. If any action of debt, or adio 
on afſumpfit, ſhall be commenced and proſecuted in any of the 


courts at Weſtminſter, and the defendant at the time of the ain | 


brought, reſide in the county of Middl:ſex, and be liable to be 
ſummoned to the county court, and damages be given under 40. 
unleſs the judge ſhall in open court certify on the back of the t. 


cord, that the freehold, or title to the plaimiff's land, principally 
came in queſtion, or an act of bankruptcy, no coſts ſhall be 


awarded to the plaintiff, but defendant ſhall recover double colt 
of ſuit. * IG 

On this ſtatute the defendant ſhall have double coſts, whether 
plaintiff ſue in his own right, or as perſonal repreſentaine 


Doug. 246, 247.* - 


*But a perſonal repreſentative cannot be ſued, in the county 
court of Maddteſe, and ſhall therefore pay coſts, though the 
damages be under 40s. Doug. 263, 264. 

The defendant is not entitled to double coſts under this 28, 
whether he himſelf or the plaintiff is an attorney. Doug. 30. 


(366,) 382, (367.)* 3 3 
The defendant ſhall not have his coſts under either of thel 


coſts, where the plaintiff's demand is reduced under 40s. by 


ſet-off. Str. 1191. 1 Wilſ. 19. Doug. 448, 449.“ 
Nor, where there is a plea of tender as to part, and 

Arne, as to the reſidue, and the iſfue on the tender found 

or the defendant, and the balance proved, under 40s. Day. 


448, 449-* | 
(A. 4.) By an Avowant. 


By the f. 7 H. 8. 4. an avowant, or he who makes conulanct 
in replevin, or ſecond deliverance for rent, cuſtom, or ſervice, ! 
it be found for him, or the plaintiff be barred, ſhall recover & 
mages and coſts, as the plaintiff ſhould have done if he bad 
covered. CEE 5 


0 80 


Get — 


Nion 


EC 00”. 3 
8o by the ft. 21 H. 8. 19. He who avows, c. for damage- 
fſeaſant, or other rent. | 5 : 
And by equity, if he avows for an amerciament in a court lygt 
or baron. R. Mo. 893. R. 2 Cro. 520. R. cont. Cro. El. 
zoo. Dub. Cro. Car. 534- Semb. 2 Nol. 75. Court divided, 
Jon. 422, 434+ Cont. per Holt, Carth. 179. E 
Or for a fine in a court leet. R. Mo, 893. 
Or for an eſtray. Dub. Ow. 13. 
2 Cro. 520. + e 
Or for a heriot. 2 Cro. 28. 
Or for a relief. Dub. 2 Cro. 28. Jon. 422. 
Or for the penalty of a by-law. Per 2 J. Jones cont. Cro. 
Car. 534. Fon. 421. | 
But avowant of ſeizure for heriot cuſtom is not intitled to coſts 
under 11 G. 2. c. 19. Lloyd v. Winton, M. 29 G. 2. 2 Will. 
28, Barnes 148. ] | 
And the avowant ſhall have coſts, though judgment be againſt 
the plaintiff upon demurrer. R. 2 Cre. 520. | 


\Cro. El. 258, 329. Acc. 


Walgrave. ( Reported Comyns's Rep. 122.) 
So if an executor avows by force of the f. 32 H. 8. 37. though 


it be a ſubſequent ſtatute to 21 H. 8. 19. R. 2 Rol. 457. 


So though ſeveral iſſues be joined upon the avowry, and ſome 
found for, and ſome againſt him, and the plaintiff has not coſts 
for the iſſues found for him. R. 2 Cro. 473. Dub. 2 Rol. 37. 
R. acc. 2 Rol. 140. | 


coſts for one ſhall be deducted out of the other. Barnes 146.] 
But if a defendant in replevin pleads in abatement, and avows 


for a return, and has judgment, that the plea ſhall abate, and for 5 
a return; he ſhall not have coſts. R. M. 13 V. z. B. R. inter 
Smith and Walgrave. ( Reperted Comyns's Rep. 122.) 


If he pleads property. Hard. 153. | 


* But if -one of two defendants in replevin, be acquitted alone, 
he cannot have coſts. 1 Bl. Rep. 355.* 


found againſt him. Doug. 709. n.* 


* And ſhall not have coſts on the 1 of a jud * 1 
his favour, on a writ of error. Id. Ibid.“ 3 


latter muſt be allowed the coſts of the iſſues found for him out of 


the general coſts of the verdict, unleſs 3 certify that the 
e matters on whick 


plaintiff had probable cauſe for pleading 
thoſe iſſues are joined, 2 Term Rep. 235.* 


(A. 5.) By a Tenant, or Defendant, 


Or the plaintiff be nonſuited. M. 13 W. 3. inter Smith and = 


[If ſome iſſues are found for avowant, | and ſome againſt him, 


And an avowant ſhall himſelf pay coſts, on ſpecial avowries | 


9 Where ſome iſſues in replevin are found for the plaintiff, | 
which entitle him to judgment, and ſome for the defendant, the 


aa 


By the /. 23 Hl. 8. 15. If a plaintiff be nonſuited, or hare (A-5-) 
rerdict againlt him, in an action upon the „. 5 R. 2. in debt, or In àu i. 


Vor. III. 


covenant 


I 
Pre re tre A nor ner eo DR 2 — — — 
4 — — A i 2 = 3 4 
- a hy . A I 1 4 - __ „ 2 * 


| tiorari, A. gets conviction affirmed, and is nonſuited in 2 


tery, or falſe impriſonment, be brought agaiuſt the ſeveral ofice 


n 
covenant on ſpecialty made to the plaintiff, or on a contraQ with 
the plaintiff, in detinue, if property be alledged in the plaintiff, in 
account againſt a bailiff or receiver to the plaintiff, in an action oy 
the caſe, or on a ſtatute for a perſonal wrong or offence to the 
plaintiff, the defendant ſhall have coſts. _ | 
So if judgment be againſt the plaintiff upon demurrer. 5. 
1 And. 117. Vide infra. 

And by the ff. 4 Fac. 3. In treſpaſs, ejectment, or other 
action, where plaintiff ſhould have had coſts, if he had rec. 
vered. 55 

So by the ,. 8 El. 12 C13 Car. 2. If the plaintiff be 
nonſuited for want of declaration, or afterwards. diſcontinue, t 

be nonſuited. * | : 

So by the ff. 4 G. 2. 28. If in any ejectment the plaintif 
be nonſuited, unleſs for want of confeſſing leaſe, entry, aud 
ouſter. 75 D 

So by the /. B&g V. z. 11. If judgment be againſt th 
plaintiff or demandant upon demurrer, in bar. R. 1 Sal, 19, 
Med. Ca. 88. We”; | | 

[If defendant pleads not guilty, and not guilty within fir 
years; and iſſue on the firſt is found for plaintiff, and then de. 
murrer on the ſecond is found for defendant ; there ſhall be 10 
coſts on either fide on the trial, and defendant ſhall have coſts on 
the demurrer. Cooke v. Sayer, H. 32 G. 2. 2 B. M. 753.) 

* And in general, where different iſſues are joined on different 
pleas, the defendant is allowed his coſts, on thoſe iſſues which 
are found for him. Did. per Buller J. Doug. 678. (653.) Vi 

ſupra, (A. 1.)* . titlec 

Or the plaintiff in prohibition, ſcire facias, debt upon /. ot ha 

2 £4.6. 13. or in waſte, be nonſuited, diſcontinues, or hu: onſuit 


verdict againſt him. Put. 1 


Verdict for defendant in prohibition, as to part, he la WW So ii 
coſts. Barnes 138. ] | NES. 3 ficic 
80 by the /. 4& 5 V. & M. 18. An informer, if a verdc 
be againſt him, or a nolle proſegui entered by him, ſhall pay coll 
unleſs the judge, on the trial, certify there was a probable caul 
for the information. Vide poſt, (A. 6 
In an action gui tam for exerciſing a trade contrary to „ 
5 Eliz. 4. notwithſtanding affidavit offered that the ſuit was fu 
the benefit of the corporation. Elde v. Stephens, H. 10 G. 2. 14 
Raym. 1333.] | 
LA. convicts B. on game-laws, he pays penalty, A. bn" 
action, B. on the juſtices refuſing copy of conviction, brings c 


tion; B. ſhall have coſts of the certiorari allowed him in 
on the nonſuit. Rex v. Midlam, T. 5 G. 3. 3 B. M. 17200 

But under this act, defendant is not entitled to coſts bey 
the recognizance. 2 Term Rep. 45, 190.“ 


* By ft. 7 Fac. 1. c. 5. If any action on the caſe, treſpaſs, bit 


m 


Ca - 
mentioned for any thing done'in the diſcharge of their duty, and I 
the plaintiff be nonſuit, or diſcontinue, or a verdi& be given 
:nſt him, the defendant ſhall have double coſts. * | 
* But in caſe of a verdict, to entitle him to theſe, it.muſt be 
certified by the judge who tried the cauſe, that the defendant act - 
ed by virtue of his office. Doug. 307, 308.* | 
* Unleſs on a ſpecial verdict, it appear by the facts there found, 
that the defendant was acting by virtue of his office. Id. in the 
notes. 5 . | | 
And therefore now, in all caſes where the plaintiff would have 
coſts, if he had recovered, the tenant or defendant ſhall have 
coſts, if the plaintiff be barred or nonſuited. | 
If he be barred upon a ſpecial, as well as upon a general ver- 
dict. R. Cro. El. 465. | | 
Or diſcontinue after a ſpecial verdict. Dub. Cro. Car. 575. 
And this, ſince the „f. 4 Jac. 3. —— But not upon the ff. 
23 H. 8. 15. if the action be not for a perſonal wrong or offence. 
2 Leo. 9. 52. 3 Leo. 68. . N 
As in an action upon the caſe generally, or in an action upon a 
ſtatute. 5 : | Ry 
In warrantia charte. Semb. 3 Lev. 322. | 
On iſſue tried, a caſe ſtated, and argued in court, but the 
acts not being ſufficiently ſtated, the court recommended, and 
parties agreed to go to a new trial, where plaintiff was nonſuited ; 
ud defendant had coſts upon the whole, and not the nonſuit only. 
Herring v. Davila, P. 6 G. Str. 300.] 1, 1 
So the defendant ſhall have coſts, where the plaintiff would be 
titled to colts generally in the ſame action, though he would 
ot have had them in that particular caſe: As if the plaintiff be 
onſuited in an action for words, which are not actionable. R. 
Hut. 16. Hob. 219. . 
So if the plaintiff be nonſuited, c. but the declaration is in- 
ficient. R. 2 Rol. 88, 213. R. Cro. Car. 175. Cont. Cro. 
r. 545, where a verdit was for the plaintiff, and judgment 
eſted for a fault in the declaration. | 
So if the plaintiff be nonſuited at nf prive, Efc. though the 
lea of the defendant be inſufficient. R. Mo. 625. h : 
Or enters a nolle profequi, or retraxit. Dub. Hard. 152. 
* So where a defendant removes proceedings by a re. fa. . 
om a county court, into one of the ſuperior courts, and ſigus 
ugment of non pros, in default of plaintiff's appearing, he is en- 
tled to colts, by,. 4 Jac. 1. c. 3. 1 Term Rep. 372.* 
[ For not gomg on to execute a writ of inquiry ; as for not go- 
g on to trial. Shedford v. Houſton, T. 6 GC. Str. 317. Sutton 
Bryan, M. 13 C. Cobb v. Kingſmill, T. 13 G. Str. 728. P. 
2 C. 2. Barnes 230. > 
80 a defendant, ee an executor or adminiſtrator, ſhall have 
ſts ; though a plaintiff, executor or adminiſtrator does not pay 
ſts. R. Cro. El. 503. | — g 
o a defendaut ſhall have coſts where the plaintiff ſues as exe- 
lor, or adminiſtrator, if it be _ a wrong te himſelf, or upon 
R 2 his 
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his contract; as in — or trover for goods of the teſtator 
taken out of the poſſeſſion of the executor himſelf, Hut 79. R 
Cro, Car. 219. Fon. 241. KR. Lit. 220. K. 3 totam 


euriam, 3 Lev. 60. R. acc. in C. B. 6 Ann, inter Hunt and 

Balſow, (cited Comyns's Rep. 163.) R. Sav. 133, 4. Vit pol, 
A | | 

( E if 3 of an attorney declares that teſtator did buſineſ; 

for defendant; and leaving it unfiniſhed, plaintiff cauſed it to be 

finiſhed, and in conſideration defendant undertook to pay, and 

plaintiff is nonſuited, he ſhall pay colts. | Marſb v. Yellowly, Ii, 


12 G. 2. Str. 1106. Andr. 356 


Dub. Cro. Car. 29. Hut. 79. Cont. 3 Lev. 60. 
In debt for rent upon a leaſe by the executor, of a term of the 


teſtator. Hut 79. 


In raviſhment of a ward out of the cuſtody of the executor, 


In account againſt one as his receiver. Semb. Bend Pl. 28. 


R. Dal. 96 ä 
In trover for goods, of which his teſtator died poſſeſſed, and 


which afterwards came to the hands of the defendant by finding, 
though he does not alledge any poſſeſſion in himſelf; for the 


finding was in his time, and he might have had the action in his 


own name R. Jon 241. R. 1 Vent 109. K. in C. B. P. t 
Ann. inter Hole and King, ( Reported Comyns's Rep 162 ) Harris v. 
Hauna, H. 6 G. 2. B. R. H. 204. | | 
So where the plaintiff in ejectment declares upon the demiſe 
of an executor, and is nonſuited ; for the action is his proper 
action, and he is bound by the rule Per C. B. M. 5 Am. 
In an indebitatus afſumpſit 2 money received to the uſe of the 
plaintiff as executor or adminiftrator. R 1 Sal. 207. Com. 
Semb 1 Sal. 314. R acc. Mod. Ca. 91, 181. acc. Barn: 119. 
Acc. Ld. Raym. 437.* | | 
So in #rover by an adminiſtrator for goods of the inteſtate 
taken after his death, and before adminiſtration, R. 1 Vent. 109. 
R. in C. B. M. 9 Ann. Adm. 1 Sal. 314. | 
So if. the plaintiff ſues as executor de ſon tort. Lit. 5. 
So an executor ſhall pay coſts for not proceeding to trial upon 


notice. 1 Sal. 314. Hawes v. Saunders, M. 5 G. 3. 3 B. 


1584. Or non- proſſed for want of declaring in due time. /bid: 
[If a point is reſerved, and there is judgment for defendant, 
who dies, coſts muſt be paid his execuror Barnes 120. 
Executor or adminiſtrator may have attachment for coſts due 
to the deceaſed. Barnes 122 ] Vid 1 Term Rep. 103. 
Prachein amy of plaintiff is liable to coſts. Barnes 128:] 
80 now, by the f. 8 & 9 W. 3. 11. In treſpaſs, aſſault, fall 
impriſonment or ejectment àgainſt ſeveral, if one or more defend- 


ants be acquitted by verdi&, they ſhall have coſts, as if the verdict 
had been againſt the plaintiff ag to all; unleſs the judge, at the 
— 5 8 | | | | ; tr. 


„ 


trial, immediately certify on the record, that there was a reaſen- 
able cauſe to make them defendants. EE 
[Plaintiff in ejectment nonſuited, may pay coſts to which de- 
fendant he pleaſes, Jordan v. Harper, P. 8 G. Str. 516.] 
But if the plaintiff be nonſuited for a fault in the declaration, 
tho? divers r aer appear ſeverally, they ſhall have only coſts 


for one. 


So, in an information, if one defendant be acquitted, he 


ſhall not have coſts, though the judge does not certify, R. 1 


Sal. 194. | DP 
So in debt upon the /f. 2 i 3 Ed. 6. 13. If the plaintiff be 


nonſuited, or has a verdi& againſt him, the defendants ſhall not 


have coſts ; for it is not a debt by ſpecialty or contract, or for a 
perſonal wrong to the plaintiff ; and therefore it is not within 
23 H. 8. 15. 2 Inſt. 65 1. 


If the defendant recovers coſts, he may have execution for them 
by capius ad ſatisfaciendum. R. 2 Cro. 595. 


And though judgment be afterwards reverſed ; the coſts 


ſhall not be refunded. Per 2 J. Englefield cont. Dy. 32. as 

Mo. 625. „ | | 3 
[If there are two cauſcs A. v. B. and B. v. A. and verdict for 

defendant in each; the coſts in one cauſe cannot be ſet againſt the 

coſls in the other. Duthy v. Titho, and Titho v. Duthy, H. 17 

. 2. Hr, 120%] -- - 5 

If there is a rule for payment of coſts, and the prothono- 


tary's allocatur, the affidavit of ſervice (to ground an, attach⸗ 


ment) muſt be on ſuch a day, not on or about, for it might 


be on a Sunday. Brett adſ. Wadham, P 4 G. 3. 2 Wilſ. 


227. : 

1 cauſe goes off for want of jury, the coſts of atten- 
dance ſhall be allowed Sparrow v Turner, MH. 8 G. 3. 2 
ilſ. 366.) Tue 
 [Leffor of plaintiff, an infant or abroad, ſhall name good plain- 
tiff, or give ſecurity for colts. Anon P 19G 2. u Wilſ. 130. 
Barnes 183, 188. ]] Ag : 
Leſſor of plaintiff reſiding in Jreland ſhall give ſecurity for 


coſts, though ejectment is brought by direction of chancery, 


where ſecurity 1s already given. Denn v Fulford, T 1 G. 3. 
2 B. M 1177. If leſſor dies, ſecurity ſhall be given. Barnes 


[But in other actions the court will not require plaintiff gone 
abroad, and having no effects in England to give ſecurity for 
colts. Byſzoell v. [riſh, T. 7G 3 4 B. M 2105.1 


[C. B. will ſtay proceedings in ejectment, till cofts of a former 


in B. R. are paid. Barnes 133 


So by the Ft 18 El. 5, The defendant in an information ſhall (A. 6.) 
if the informer delays his ſuit, diſcontinues, be non; In an infe 


have coſts, i 


Fon 


— 


ſuited, or the trial or matter paſs againſt him by verdi or maticn. 


judgment againſt him in law, * Vid. Coup. 365.“ 


[If 


E080: T4. 

[If the proſecutor does not go on to trial, he ſhall pay cofly, 
Rex v. James, M 9 G. 2. B R H 1591 OSS 

[If proſecutor gives notice of trial, and neither goes to trial, 
nor countermands in time, defendant ſhall have coſts by the 
courſe of the court ; unleſs defendant draws in proſecutor to give 
notice, by hopes of producing books, and then refuſes them. 
Rex v Heydon, H. 2. G.3 3 B. M 1304] 137 Rep. 

6* | | 
35 Tho? he be not a common informer, (unleſs when he is the 
party grieved.) R. 4 Leo 55. R 1 And. 116. | | 

Tho? the information be upon a penal ſtatute made ſince 18 
AER $3 s. --. 285 

Though the informer obtains a verdict, if judgment be againſt 
him, for that the ſtatute npon which the information is 


founded was repealed, or expired, Samb. Hut. 36, but the court 


divided | 
If judgment be againſt the informer, upon a demurrer, or ſpe. 
cial verdict. Per 3 J. Hut. 36. Garland v. Burton, M. 12 6. 
2. Str. 1103. | | | 
So in all caſes, where the cauſe paſſes againſt the informer 
for want of matter or form. Per 2 F. but the others cont. 
Hut 36. | 
1 80 by the . 40 5W & M 18. The clerk of the cromn in 
B R ſhall not file an information, Ic. before a recognizance 
given of 201. to proſecute, Ic. and if a verdict paſs for the de- 
— or a nolle proſegui be procured, to pay coſts taxed in 
three months after demand; unleſs the judge certify there was 
cauſe for the information. 5 
But the /. 18 El. 5. S. 5 allows any grieved, by maintenance, 
champerty, buying titles, or embracery, to ſue on the ſtatutes for 
ſuch oſſences. 8 | 
And it does not extend to officers of record, who, in reſpe& 
of office, have uſed to exhibit informations, or ſue on penal ſla- 
tutes. . 
Nor to officers informing for matters only concerning his or 
their offices. 855 | | 
So, if one defendant be found guilty, though the other 
i =>: Wi he ſhall not have coſts. Sal. 194. Vide ante, 
So where the information is by the party grieved, the defend- 
ant ſhall not have coſts. 4 Leo. 55. R 2 Leo. 116 R Sav. 
5O. 1 . 116 | 


As, in an information for perjury. Semb. Cro. El. 177. 


1 Brownl. 66. 4 55 

If a verdict be againſt an informer upon a fault in pleading, 
no coſts: As if an information be for not incloſing a wood within 
a month after cutting it down; and alledges the cutting on the 
10th of April, and that it lay open till the 2d of May, which s 
not a month R. Hut. 35. OE” 

[Coſts ſhall be allowed defendant, where the verdi& is for 
him, though he has brought an action for the _ 

” 3 


E 


and recovered in it. Shipton v. Newman, in Sc. M. 11721, Bunb. 


b motion for coſts againſt the feiner for not going on * 
trial, court divided. Warwick v. Rawlins, H. 1721. Bun. 


6. | 5 
t "IF proſecutor for killing game does not reply, defendant ſhall 
have colts ; for 18 El. c. 5. extends to informers on all penal ſta- 
tutes. Law v. Worral, M. 21 G. 2. 1 Wilſ. 177.) 

[If the charge appears frivolous and groundleſs, on ſhewing 


cauſe againſt a quo warrants information, the court will diſcharge 
the rule with coſts. Rex v. Lewis, P. 32 G. 2. 2 B. M. 780. 


Rex v. Carpenter, P. 9 G. 2. Str. 1039. ] | 
And — on a rule for an information, the court may think 


that a ground is laid, yet, if under the circumſtances, the pay- 
ment of the proſecutor's coſts appears an adequate puniſhment, 


they will diſcharge the rule, on the defendant's undertaking ſo to 


do. Doug. 314.* | 


[Proſecutor of information in nature of a guo warrants ſhall 


pay coſts for not going on to trial. Rex v. Powell, H. 3 G. Sir. 


1 = ke | 
| 5 The ſtatute of 4 & 5 V. & M. c. 18. extends to informati- 


ons in nature of quo warranto, where proſecutor does not proceed; 

flat. 9 Ann. c. 20. only where there has been verdi& or judgment. 

Rex v. Morgan, P. 9 G. 2. Sir. 1042.] 885 
[On an information quo warranto, if proſecutor does not pro- 


cure it to be tried in the year after iſſue joined, defendant ſhall 


have coſts as far as the recognizance extends ; if it goes to trial, 
he may have full coſts by fat. 9 Ann. Rex v. Howel, P. 9 G. 2. 


B. R. H. 247.] | 

[IF there is a rule by conſent to try the validity of a bye-law, 
and judgment on the information to be entered accordingly, 
colts follow of courſe. Rex v. Philips, H. 23 G. 2. 1 Will. 
[On rule by conſent to try right of election by feigned iſſue, 


and coſts to abide the event of iſſue ; coſts ſhall be paid on the 


crown-{ide, as well as in the civil action. Oldlnatu v. Wainright, 
T. 33 & 34 G.2. 2 B. M. 1017. ] 5 

{ If defendant is acquitted againſt evidence and the direction of 
the court, yet if no certificate that there was reaſonable cauſe, de- 
fendant ſhall have his coſts, tho? the chief juſtice who tried the 
cauſe certify ore tenus, that the verdict was againſt evidence. Rex 


v. Woodfall, P. 13 G. 2. Str. 1131.) | 0 
[Where treble coſts are to be recovered againſt a proſecutor for 


a matter not appearing on the poſiea, court will allow a ſuggeſtion 


of the ſpecial matter on the record. Rex v. Poland, E. 3 G. 


Catheral v. Cooper, H. 5 G. 2. Str. 49.] 
[On an inditment in B. R. for not repairing the highway, 
coſts were allowed to the proſecutors, tho? judgment was not en- 


tered ; and the recognizance diſcharged ap the ways being mend- 


cif. 


ed. Queen v. Hornſey, P. 1 G. Fort. 255.] 
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[If coſts are ordered to be paid to or by a defendant, and he 
dies before payment, his executor ſhall neither have nor pay them. 
Rex v. Earl, T. 4 G. 2. Str. 874.) 5 


[Defendant ſhall have coſts, though he himſelf removed the in- 
formation. Dover v. Hodgſon, T. 19 & 20 G. 2. 1 Wilſ. 139,] 


Vid. Certiorari (B.) * | 
[On a conviction for deer- ſtealing affirmed, coſts ſhall be taxed, 


as between attorney and client. Rex v. Dore, H. 12 G. 2. And 


— Bg ' = 

{Hf there is a rule for a ſpecial jury, and they do not appear, 
and neither ſide prays a tales, and the defendant has a warrant for 
a tales in his — — he ſhall not pay colts. Rex v. Righton, P. 


5 6. 3. 3 B. M. 1694.] . 
A. 7% But the defendant ſhall not have coſls, if the plaintiff diſconti- 


When a de- nues his original. R. 1 Leo. 105. 


fendant Or enters a nolle proſequi after iſſue ; for it is a bar to another 
ſhall not action, and therefore differs from a non-ſuit. Dub. Hard. 1 53. 
pt - [If a ſcire facias (or the writ in an action) is abated by the plea, 


Vide ante, no coſts ſhall be paid though the party move to quaſh his own 
(A. 6.) writ. DW v. Peck, M. 12 G. Str. 638.] 5 
If plainti 
Barnes 120, 257.] 


* » 


If the plaintiff be nonſuited in an aſſiſe; for the ſtatute does 


not extend to an aſſiſe. 1 Brownl. 28, g. | 

So he ſhall not have coſts, if a repleader be awarded. 2 Ven. 
196. * R. Mod. Ca. 2. . 

So the defendant ſhall not have cofts, where the plaintiff in an 
action of the like nature ſhall not have coſts, if he recovers ; as, in 
an attaint. R. Cro. Car. 542. Fon. 432. | 

In an action upon a penal ſtatute by qui tam, Ec. R. Hut. 22. 
I Brownl. 66. | | | | 

So a defendant ſhall not have coſts, if the plaintiff, being an 
infant, ſues by guardian. R. Cro. El. 33. ” 25 

If a plaintiff, being executor or adminiſtrator, ſues merely in 
the right of his teſtator, c. for the fl. 23 H. 8. 15. extends 
only to an action upon a contract or wrong to the plaintiff him. 
ſelf ; and the ff. 4 Fac. 3. enlarges coſts as to more actions, not 
againſt more perſons. R. Hut. 69. D. Cro. El. 503. R. Te: 
168. Dal. 96. Bend. pl. 28. R. 2 Rol. 87. 
> in an action for goods taken away in the life of the teſtator. 

- Hut. 79. . 25 
In debt upon an obligation to the teſtator; tho the defendant 
| pleads non Hadan, and it is found for him. R. 2 Cro. 229. 
[Or, though the breach be aſſigned after the teſtator's death. 
Portman v. Came, H. 12 G. Str. 682. 2 Ld. Raym. 1413. 
Or, pleads payment to the executor himſelf, and it is found ſo, 
R. 1 Vent. 92. = 
[The defendant in inreb. afſump. ſhall not have coſts of plaintif 
Executor, thodgh more money paid into court than the verdict. 
Knight v. Dutcheſs Hamilton, in ſe. P. 1117. Bunb. 44. 


96, 


on plea in abatement, enters nil capiat per breve. 


E 

So, in an action for an eſcape of a _ in execution to the 
teſtator. R. 1 Nol. 63. 

Or, in execution upon his ſuit as executor. R. 2 Cro. 361. 


So, in aſſimpfet upon a computaſſet with the teſtator. R. 2 J. 


47. R. 1 Sal. 20% 314. 
Or, with the executor himſelf for money of the teſtator. R. 


2 Jon. 47. 2 Lev. 165. 3 Lev. 60. 1 Sal. 208. | 
So, in trover for money of the teſtator out of his own poſſeſſion. 


ids ante, (A. 5.) cont. acc. per Holt, 1 Sal. 208. 


In trover for goods of the teſtator which he loſt in his life-time, . 
tho? the converſion be alledged in the time of the executor. - X. 
in C. B. 6 Ann. inter Hunt and Ballow, per Holt, 1 Sal. 208. (cited . 
Comyns's Rep. 163.) | 

So the Andie ſhall not have coſts, if the vlaintiff executor, 
or adminiſtrator, be nonſuited within the ,. 8 El. 2. R. Cro. EL 


69. 


[If n diſcontinues with leave, he pays no coſts. 
Baynbam v. Matthews, T. 4 G. 2. Sir. 871.) 

Or, if an executor or adminiſtrator brings error upon a judg- 
ment againſt his teſtator, or himſelf. ide poft, (B.) 

If the plaintiff takes adminiſtration where there was an execy- 


tor living, R. Lit. 5. 


If the plaintiff ſues as executor, and upon iſſue, that he was not 
executor, it be found for the defendant. R. 1 Brownl. 79. 
So the defendant ſhall not have colts by the /. 8 & g9 V. z. 11. 
if judgment be for him upon demurrer to his plea in abatement. 


R. 1 Sal. 194. 


*$o, he ſhall not have coſts for not proceeding to trial, if he has 
had judgment as in caſe of a nonſuit. 2 BI. Rep. 1110.* 

[Defendapt acquitted in treſpaſs on the caſe is not intitled to 
coſts under 8 W. 3. only in treſpaſs vi & armis. Dibben v. Coole, 
H. 8 G. 2. Sir. co.] 

So the defendant ſhall not have coſts by the mn 23 H. 8 15. if 
the plaintiff be admitted in form pauperis. 

Nor, Ke A. 24 H. 8. 8. If the plaintiff ſues * a recog- 
nlzance, ſpecialty, or contract to the uſe of the king. 

But if there he a plaintiff in formd pauperis, the court may tax 
coſts, which the plaintiſt ſhall pay, or be whipped. 1 Sid. 261. 
2 Sal. 506. 

And he ſhall be dif; made wikine he has an eſtate,» though he 
owes the value Per Holt, Sal. 507. 

If the jury gives coſts where they ought not to be, thecourt 
ſhall give judgment without reſpe& to the colts, R. 2 Sand. 2 57. 

Tho? the plaintiff does not releaſe the coſts. bid. 

Plaintiff ſhall not pay coſts for not proceeding to trial accord- 
ing to notice, if his default is not wilful. Barnes 133. 

| [Inquiry to be executed before judge of aſſize, plaintiff gives - 
potice for a particular day, and does not execute, no coſts; for 
notice ſhould have been general. Barnes 135. ] 

Defendant i in [rover has no cofls, Barnes 139.] | 
N Fn [Aſſault 


FT: 


(A.8.) 
In what 
eaſes the 
court will 
ſtay pro- 


ceeding till 


coſts paid 


Sy plaintiff, 


forma pauperit. 2 Term Rep. 511.* 


pf. To. LY © 

[Aſſault and battery againſt two, who plead not guilty, and one 

aſſault alſo ; guilty both on the general iſſue, for detendant on 
ſon afſault, yet he has not coſts. Barnes 14.3. ] . | 

| Treſpaſs againſt four, three acquitted ; they cannot have their 
coſts deducted out of the colts to be paid by the other defendant 
found guilty. Barnes 145. 1 
| [Several juſtifications to treſpaſſes in different places, and not 
guilty on novel aſſignment, all found for defendant but the laſt; 
he has not coſts, Barnes 149. ] ; | et 


»The court will not ſtay proceedings in an ejectment till the 
coſts of a former brought for the ſame premiſſes, are paid. 1 Term 
Rep. 491. Semb. cont. 2 Str. 1099. where plaintiff countermanded 
in time.“ : | N 

But where the firſt ejectment was brought in another court. 
Juæœre Id. Ibid.'* © „ 

After a nonſuit in treſpaſs, the court will ſtay proceedings in 
a ſecond action between the ſame parties, for the * cauſe till the 
coſts of the nonſuit are paid, notwithſtanding the plaintiff be a 
priſoner, at the time of bringing the ſecond action, and ſue in 


*So in an action on the ſtatute of bribery, under the fame cir- 


 cumſtances.* 


*So in an action for a malicious proſecution. Id. [bid.* 
280 in an action on the caſe where the merits have been fully 
tried, 2 Bl. Rep. 741.“ ä | | 
. *Otherwiſe, in a qui tam action, by a different plaintiff againſt the 
ſame defendant. Cop. 322.* : 5 
But leave will be given to diſcontinue in formedon, without pay- 


ing the coſts of two former ejetments. 2 Bl. Rep. 758. 


(A. 9.) 


Till ſecurity 
be given for 


payment of 
coſts, 


—_ 24. | 
gut otherwiſe, where the leſſee is an infant, for he is but no- 


(A. 10.) 
To what 
- time. plain- 
tiff ſhall 
have coſts, 


80 in ſome caſes the court will ſtay proceedings. till ſecurity be 


given for coſts by the plaintiff.* | NY 
*Thus where an infant ſues, the court will oblige the guardian 
or attorney to give ſecurity. 1 Term Rep. 491.“ 
Where the leſſor of the plaintiff in ejectment is an infant. 


minal plaintiff. Barnes 188.“ | 8 
80 where plaintiff reſides abroad, for he is out of the juriſdic- 


tion of the court. 1 Term Rep. 267. Tho? this was formerly re- 


fuſed. Vid. 2 Bur. 1026. 4 Bur. 2105. Cowp. 158.“ | 
«So for the ſame reaſon where plaintiff reſides in /reland or 

Sci Vand. Id. 362 | | | 
*Whether an informer qui tam, being in mean circumſtances, 

ſhall give ſecurity. Quere Vid. Barnes 125, 180. Comp. 24 


*A plaintiff is intitled to all the coſts till the time of the defend- 
ant's paying money into court, though he afterwards proceed in 
the action. 1 Term Rep. 629, 712.“ | By 

*Defendant pleading an inſolvent ag has coſts to the time of 
his plea. Barnes 136. 


r 


after a verdict, and the judgment be affirmed ; the de 


e 6-2 VT 4 
(B) Coffs in Crroz. | 
Y the f. 3 H. 7. 10. confirmed by the ff. 19 H. 7. 20. If 
tenant, defendant, or other bound by judgment, ſue a writ 
of error in delay of execution, and diſcontinue it, be nonſuited, 


or have judgment affirmed, he ſhall pay coſts and damages at the 


diſcretion of the juſtices. EP : 
And if the judgment be affirmed, &c. the defendant in error 


ſhall have coſts, tho? coſts were not recoverable in the firſt ac- 


tion: as, in a guare impedit. Dy. 77. a. R. Cro. Car. 145, 
175. | | 
In a quod permittat for abating a nuiſance. R. Cro. El. 659. 
So the defendant in error ſhall have coſts, tho? the error be in 
the exchequer, upon the ff. 27 El. 8. Cre. El. 588. 
By the „. 8 & 9g IV. 3. 11. In error on judgment for defend- 


ant, if the judgment be affirmed, or the plaintiff diſcontinue, or 


be nonſuited, the defendant or tenant ſhall have coſts. 


So by the ſame ſtatute, if error be ſued of a judgment on de- 


murrer. 6 


And by the J. 4 U 5 Ann. 16. If a writ of error be quaſhed | 


for variance, or other defect, which was not before. 5 Mod. 67. 


Mod. Ca. 137. | | ; | 
| | But if a writ of error is quaſhed, by reaſon that continuances 


are entered after it's zee, it ſhall be without coſts. Gould v. Coul- 
| thurſt, M. 5. G. Sir. 139. ] | 


[Whether plaintiff in error ſhall have coſts in this caſe, being 
defeated by artifice of defendant in error. Dublin Judges divided. 
ltd.) 


[If a writ of error is brought againſt an affirmance in B. R. in 


Ireland, of a judgment obtained there by defendant in prohibition, 


and it is quaſhed for defect, the defendant in error ſhall have colts, 
though none were given below either in the principal judgment or 


the affirmance. Archbiſhop of Dublin v. Dean of Dublin, H. 6 GC. 


Str. 262.] . 

If writ of error is quaſhed, becauſe brought by one defendant, 
where there are two, there ſhall be coſts. Cooper v. Ginger, M. 11 
6. 0006} " Ee | | 

If writ of error is quaſhed, becauſe returnable before judgment 


given, colts ſhall be paid by the party who occaſioned the delay. 
| Rejindoz v. Randolph, P. 2 G. 2. Str. 834. 


By the ff. 3 Fac. 8 C13 Car. 2. 2. a writ of error ſhall be no 


| ſuperſedeas, unleſs a recognizance be given with ſureties, &c. for 


payment of damages-and coſts. | | 
And by the ft. 13 Car. 2. 2. if error be brought of a judgment 
a in 

error ſhall have double coſts. | 
But the defendant in error ſhall not have coſts, where by the 
writ of error the execution is not delayed : As, error be ſued by 
the plaintiff or demandant in the original action. 2 And. 123. 


K. Cro, Gar. 401. R. 4 Mad. 7.—But now, by the „. 8 & 9 


W. 3. 


3 
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V. z. 11. if the plaintiff or demandant, after any judgment for 
defendant, ſue error, and afterwards diſcontinue, be nonſuited, 
or have judgment againſt him, the defendant or tenant ſhall have 
coſts | 3 7 


So, no coſts, if execution be ſued before error brought. R, 


2 Cro. 636. R. 1 Vent. 88. 2 And. 123. 


And if execution be executed in part, coſts ſhall be diminiſhed, 
Cro. Car. 175. | Th e 

So, if neither damages nor coſts were recovered in the origi- 
nal action; for then the writ of error does not delay execution. 

As, in error upon a judgment in a formedon. N. cont. Cro. 
El. 617. K. acc. Cro. Car. 425. | 85 

In error upon a common recovery. R. Ray. 135. R. 1 
Lev. 146. | x 

So, if an executor brings error upon a judgment againſt his 
teſtator, and the judgment be affirmed, c. the defendant ſhall 


not have coſts. R. 1 Mod. 77. 1 Vent. 166. 


[If executor brings error on judgment againſt teſtator on bond, 
and after athrmance moves to pay principal, intereſt and colts, he 
ſhall not pay coſts in error. Saltern v. Wynne, P. 10 G. 2. Sir. 
1072. F. R. H. 367.} 

[But if executor brings error after a devaſtavit, he ſhall 


pays coſts on affirmauce. Caſwell v. Norman, T. 7 G. 2. 


Str. 977-] | 1 * | | 
Or, upon a judgment againſt himſelf, as executor. R. 3 Lev. 
375. 4 Mod. 245. Skin. 400. 
And therefore, an executor or adminiſtrator does not find bail 
for damages and coſts upon a writ of error within the ff. 3 Jac. 8. 
R. 2 Cro. 350. Bul. 284. Cro. Car. 59. Lit. 3. 1 Sid. 183. 
Vide Bail, (K. 3.) $2 8 | 
So, if a plaintiff in replevin brings error, and judgment for 
the avowant be affirmed, he ſhall not have coſts. R. 1 Sal. 205. 
Carth. 179. But this was 2 IP. & M. before the f. 8 F 


VV. 3. 11. | 


So, if judgment be reverſed in error, the defendant does not 
pay coſts in error; for the plaintiff recovers his debt and colts 
which he ought to have had if he had recovered before. N. 
2 Mod. Ca. 314. Whyvil v. Stapleton, M. 11 G. Str. 615 · 

[On affirmance of judgment in a gui tam action, there may be 
eoſts in error, tho” there were nong in the original ſuit. Fer. 


guſon v. Rawlinſon, H. . 11 G. 2. Sir. 1084. Andr. 113] 


[On error on a bond given in India, B. R. will direct the da. 
mages to be computed, by adding to the coſts India intereſt (9 
fer cent.) till ſigning the judgment, and legal intereſt (5 per nt) 


from that time, on the accumulated ſum aſcertained by the judg: 


ment. Bodily v. Bellamy, M. 1 G. 3. 2 B. M. 1094] 

[If bail in error, on judgment affirmed and ſci. fac. againſt 
them, give vexatious delay, the court where the ci. fac. is, wi 
order intereſt from the time of the affirmance : before that, it is 
the province of the court where error is brought. Welford 7. 
Davidſon, . 7 6. 3» 4 8. M. 2127. 


e % 1 


(c) Double, or Treble Cofts, 
(c. 3.) By ConſtruQion. 


N all actions real, perſonal, or mixed, where damages are re- 
] coverable, if a ſubſequent ſtatute gives double or treble da- 


mages, the colts alſo, as part of the damages, ſhall be double or 7 


treble. 2 Inſt. 289. : 
As, upon the f. of Gloc. 5. which gives treble damages in 


waſte againſt tenant by the curteſy, or in dower. lid. | 
Upon the ff. 2 H. 4. 11. which gives double damages for a 


ſuit in the admiralty, where the cauſe of action ariſes upon the 
land. 10 Co. 116. 1 Rol. 517.1. 15. Dy. 159. 8. | 


Upon the /. 8 H. 6. 9. which gives treble damages for a for- 


cible entry. 10 Co. 115. 6. R. 1 Vent. 22. | 

Upon the ft. 5 El. 21. which gives treble damages for hunt- 
ing in a park. 4 Leo. 36. . | 

Upon the ,. 2 IV. & M. 5. which gives treble damages and 
coſts of ſuit againſt him, who makes re/cous of goods which are 
diſtrained for rent. R. T. 6 W. 3. inter Sir M. Lawſon and Story, 
1 Sal. 205. (Vide 1 Ld. Ray. 19.) Ke: 25 

[Coſts 4e incremento are to be doubled, as well as thoſe given 
by the jury. Smith v. Dunce, T. 9 G. 2. Str. 148. 


(C. 2.) By the expreſs words of a Statute. 
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So by the /f. 2 & 3 Ed. 6. 13. If a ſuggeſtion for a prohibi- (C. 2.) 
tion be not proved in fix months, the defendant ſhall have a con- py | 


ſultation, and double colts. ; | DE | 
But this does not extend, where the defendant does not pray 


a conſultation for not proving the ſuggeſtion, but joins iſſue upon 


it, and a verdict is for the plaintiff; for then the defendant ſhall 


not have double coſts. R. Lat. 140. 


Nor where a ſuggeſtion needs no proof. 


So, by the ,. 7 Fac. 5. In an action upon the caſe, or treſpaſs 


in the courts at Weſ{minfler againſt a juſtice of peace, mayor, 
bailiff, headborough, portreeve, conſtable, tithingman, or col- 
kQor of ſubſidy, for any thing done by virtue of their offices, 
the judge before whom it is tried may allow to the defendant 


| double coſts. 


[In treſpaſs againſt juſtice of peace, if plaintiff after plea 
moves to diſcontinue, the court may order double coſts by rule, 
tho? on verdi& or nonſuit it muſt be by ſuggeſtion. Deveniſb v. 


Mertins, P. 7 G. 2. Str. 974-] | 
[By ſtat. 24 G. 2. c. 44. in action againſt juſtice of peace, if 
the judge certifies that the injury was wilful and malicious, plain- 
tiff have double coſts.) | | a 
So, by the ff. 21 Fac. 12. In an action againſt a church- 
Warden, overſeer, ſwornmen, or any in their aid, or by their 


And | 


ceramaud, for any thing done in virtue of their offices. 


= „„ 
And by theſe ſtatutes the defendant ſhall have double coſts upon 


certificate by the judge, tho? the plaintiff afterwards diſcontinue, p. 
or be nonſuited. Vide the flatute itſelſ.—80 cofts de increments Mi 
ſhall be double. Per Holt, Skin. 555. | in 
And all the defendants ſhall have double coſts. Yau. 117. bl 
And this, tho? the declaration be inſufficient. R. Cro. Car, | 
175. Vide ante, (A. 5.) | : N ſu 
Tuo it be not in treſpaſs, &c. but in gſumgſit, Ec. for money wi 
which they took as officers. R. Show. 215, 1 Re 
But the defendant ſhall not have coſts, if the judge does not 5 50 
certify that the defendant was an officer. Cro. Car. 175. R. cre 
2 Vent. 45. 0 | 
CIF plaintiff in an action of trover againſt officers is nonſuited 
for not ſhewing a title ro the goods, ſo that no evidence of their | 
being officers appears, a ſuggeſtion, may be entered on the roll for ma 
that purpoſe, to entitle them to their double cofls. Parton v. any 
. Miles, T. 8 G. 2. B. R. H. 25.] | | * 
Or, if the officer acts in a matter eccleſiaſtical: as, if an action 8 K 
upon the caſe be againſt a churchwarden for a malicious preſent- exc 
ment for incontinence, in the ſpiritual court. R. Cro. Car. 285. Z 
Jen. 305. | and 
Nor in an action for negle& of his office; as, for refuſal of his Dy. 
vote in the election of a mayor. R. 2 Lev. 250. [ 
For a malicious preſentment. R. Cro. Car. 467. mag 
[Under 13 G. 2. c. 19. to reftrain horſe-races, plaintiff or in- 11, 
former has double coſts.] | | . . twer 
[Defendant, after verdi& for plaintiff for leſs than 4os. ſhall _— 
have leave to enter ſuggeſtion on the roll, that he reſides in Har. 
Midalſex; to intitle him to double coſts, under 23 R. 2. c. 33. 3 
Fitzpatrick v. Pickering, P. 30 G. 2. 2 Will. 68. | - 
(C. 3.) So, by the ff. 8 El. 2. If any maliciouſly arreſts in the name dam: 
Treble. of another, without his conſent, in B. R. or the Maxſbalſea, and found 
be convicted, Qc. he ſhall be impriſoned for ſix months without coſts 
bail, and ſhall pay treble coſts to the perſon arreſted. | i 
By the „f. 43 El. 2. for Relief of the Poor. In an action for the c 
any thing done by authority of that act, the defendant ſhall have Ye 
treble damages and his coſts, if the plaintiff be nonſuited, or has Ar 
a verdict againſt him. If 
Tho' the money was not levied by diſtreſs, but voluntarily paid be ju 


to the overſeer, and he, who paid it, afterwards ſues for the 
money. R. Tel. 176. | 5 | ; 

So, by the ff. 2. V. & M. 5. upon a reſcous of a diſtreſs for 
rent, there ſhall be treble damages and coſts. 
So, by the fatutes for the Iand-tax, if the defendant be ſued at 
colleQor of the land-tax, he ſhall have treble coſts. { Brofſy . 
Dawſon, T. 7 G. 2. Str. 978. | . 
Tho' by another court in the ſame declaration, he be charged 
for fraud in the execution of his office, which is not within the 
ſtatute. R. Carth. 189. | SE] No 
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ae *By ft. 25. G. 3. c. 50. /. 28. Any perſon ſued, moleſted, or 
proſecuted for any thing by him done in purſuance of this act, 


made againſt ſhooting without a certificate, having a verdi& 
in his favour, or in caſe the plaintiff be nonſuited ſhall have tre- 


ble coſts.* T5” | 
*But, in this caſe treble coſts are only due where a perſon is 


ſued for doing any thing in putting the act in execution, not 
where one is ſued for offending againſt the act. 1 Term 
Red. 253.9 Js | . 

And where treble damages and coſts are given, the coſts de in- 
cremento, as well as the damages, are treble. R. Skin. 555. 


(C. 4.) When not recovered. 


2535 


But if a ſtatute gives double or treble damages, where no da- V cots 


mages were recoverable at all, before; the plaintiff ſhall not have (A. 2, 3.) 


any coſts. 2 Inſt. 289. 


As, in waſte againſt tenant for life or years (until the ,. 


89 . 3. 11. gave coſts if the ſingle value found does not 
exceed twenty nobles.) 2 Ii. 289. 2 Sand. 257. 
I! an action upon the ff. 1& 2 P. & M. 12. which gives 5/. 
and treble damages for driving a diſtreſs out of the county. R. 
Dy. 177. b. 1 Rol. 516. l. 45. „ 
In debt upon the ff. 2 & 3 Ed. 6. 13. which gives treble da- 
mages for not ſetting out of tithes; (until the ,. 8 & 9 N. 3. 
11. gave coſts where the ſingle value found does not exceed 
twenty nobles.) R. 2 Cro. 70. Cro. Car. 560. Mo. 915. 
In an action for a forcible entry, upon the ff. 8 H. 6. g. 
Hard. 152. | 
Or, for ingroſſing, upon the ff. 5 & 6 Ed. 6. 14. Hard. 152. 
In a decies tantum. Hard. 152. 
Where the plaintiff or demandant recovers double or treble 
damages and coſts, it is the ſafeſt way, that the damages and cofts 
found by the jury be doubled or trebled ; and that there be ne 
colts de incremento. 1 Rol. 517. J. 20. 5 = 
And the ſingle damages found may be doubled, or trebled by 
the court. R. Tel. 176. | 
Yet coſts de incremento may be given. 1 Rol. 517. J. 25. 
And coſts de incremento were trebled. Cro. El. 582, 
If coſts are given by a jury, when they ought not, there ſhall 
be judgment without reſpe& to them. R. 2 Sand. 257. 


Coffs in Chancery, 
Vide Chancery, (2 W.) 


COTTAGE 8s 
Vid. Juſtices of Hare, (B. 84.) | 


COVENANT. 
(A) When Covenant lies, 
(A. 1.) Upon what Deed. 


OVENANT lies when a man covenants with another, by 
| deed to do ſomething, and does it not. F. N. B. 145. 14. 


Or, that he has done it; when it is not done. Pl. Com, 1 R 
308. Ms * 7 : 8 
And) it lies upon a covenant in any deed indented, or poll. the g 
1 Rol. 5 17. l. 40. | 8 | | 522. 
So, for breaking a covenant by the leſſee in the king's patent; LI 
tho? the leſſce did not . ſeal any counterpart ; for his acceptance Ge 
charges him. R. 1 Rol. 517. J. 50. 2 Cro. 522. R. SC 
2 Cro. 240. | | his ge 
So, if a leaſe be to A. and B. by indenture, and A. ſeals a for, « 
counterpart, and B. agrees to the leaſe, but does not ſeal, Ray 1 
yet B. may be charged for a covenant broken. Co. IL. 231. a, Tl 
2 Rel. 63. . | : 1 coven 
Tho? the covenant be collateral, and not annexed to the land. Thi 

7" RO BY a if his 
80, if by charter-party made by B. he lets the ſhip to D. who "MN 
covenants with B. and A. the part-owners, to pay 300. A. may betwe 
have covenant, tho? he did not ſeal, but only B. and D. ſealed ſweral 
it; for-it is in the nature of a deed-poll by D. in which he may Doug, 
covenant with a ſtranger to the deed, tho? he cannot in an inden- So, 
ture. R. 2 Lev. 74. 5 ind gr 
So, if by articles, J. covenants generally to indemnify B. he te loff 
may have covenant, tho? he did not ſeal the articles, and the co- eilarge 
venant was not with him. R. Lut. 305. ED | If tl 
But covenant does not lie upon an agreement without decd; buſe, : 
but an action upon the caſe. F. N. B. 145. A. G. | tafage 
Yet by the cuſtom cf London, covenant lies without deed. tele, 
F. M. B. 146. A. 1 x 5 Othe 
So, by the cuſtom of any other place. 1 Leo. 2. 1 Saf, 
But ſuch cuſtom ſhall be taken ſtrictly; for upon ſuch a covc- | if a 
nant, an executor ſhall not be charged. R. 1 Leo. 2. = his 
So covenant cannot be for a thing preſent. Pl. Com. 308. 4. _— 
an | y 

(A. 2.) Upon what Words. V 
Fide Deli. A covenant is real or perſonal. F. N. B. 145. 4 Ce If 1 
(A. 8,9.) L. 139.6 | | ter ward; 
A covenant real is, when a man covenants to levy a fine of him, / 
lands or tenements, upon which a writ of covenant ſhall be 

brought, and a fine ſhall be levied. F. N. B. 145. A. 146. F. 405 V 
A covenant perſonal is by expreſs words, er by a covenant in be of * 
law. Pau. 118. Co. L. 139. 6. ö Vor. 


Any 


Any words in a deed, which ſhew an agreement to do a thing, 
make a covenant :. as, if it be agreed by articles between A. and 
B. that flock ſhall be in the hands of B. until a jointure be made, 
B. ſolvendo proinde the intereſt to A.; covenant lies againſt B. 
for the intereſt. R. 1 Rol. 518. J. 50. * Vide Doug. 27, 766.“ 


If it be ſaid in a leaſe, that the lefſee ſhall repair, and leave re- 


ired, Ec. R. 1. Rol. 518. (. 15. 2 Cro. 399. 


That the Iiſce ſhall have wood, non ſuccidendo arbores; this | 


is a covenant by the leſſee that he will not cut down trees. R. 
| Har. 9. EE , | 
T If ſaid, I have a deed and will produce it. 2 Mod. 89. R. 
"y 1 Rol. 519. J. 10. | 
3o, if in a demiſe by the king's letters patent, it is ſaid, that 


22. WR. | 
g If there be a grant of an office, al/que impetitione, denegatione, 


t; = . Po | 

1e Sc. Covenant lies if the grantee does not enjoy. R. 1 Leo. 277. 
R So, if it be ſaid, that it is agreed, A. ſhall pay 10l. to B. for 
7 Lis goods ; this amounts to a covenant by B. to deliver his goods; 
* for, agreed, is the word of both. R. 1 Sand. 322. 1 Sid. 423. 
al, Ray 18ge + . 5 

4 That A. ſball take firebate, without cutting more than it neceſſary ; 


covenant lies againſt A. if he cuts more. R. 1 Leo. 324. 
ad. That an apprentice ſhall be faithful, ſhall not diſcover the ſecrets 
if his maſter, &c. R. Mo. 135. 


between the father, the ſon, and the maſter ; the father is an- 
ſwerable in covenant for what is to be performed by the ſon. 
Doug. 518, 519.* 2 


le lefſor ; this does not amount to a ſurrender, or confirmation to 
tularge his eſtate, but to a covenant. R. Dy. 272. 6. 

If the leſſee agrees, that the leffor ſhall have two rooms of an 
lauſe, and a leaſe be of the houſe, except the two rooms, and free 
taſage to them; if the leſſor be diſturbed in his paſſage by the 
lellce, covenant lies againſt him. R. 1 Sal. 196. (a) 


1 Sal. 196. 7 | 
If a man covenants to ſtand ſeiſed to the uſe of his ſon, ſaving 
that his wife ſball have the loppings of trees; if the ſon cuts 
down the trees, covenant lies againſt him. R. Cro. Car. 437. 
If by articles of agreement it is ſaid, that it is intended a fine 


Ml. 9 15 : 


If , covenants, that B. ſhall tale fo many: trees yearly, and af- 
wards cuts them all down; B. ſhall have covenant againſt 
him. Mod. 18. FE = 


(a) Quere, Whether the ſentence ought not to be tranſpoſed thus, © tha? 
tle Ar ſtall laue tuo rooms of an houſe, and a free faſſege to them, and a lcaſe 
of the houſe excepi the tavo rooms, : 


the gratitce ſhall repair; it ſhall be a covenaut by him. R. 2 Cro. 


In a common indenture of apprenticeſhip under 5 EI. c. 4. 


So, if tenant in tail leaſes for years, and afterwards - covenants - 


and grants that the liſſe fhall hold to him and his æuiſe for the life f 


Otherwiſe, if diſturbed in the rooms; for they were excepted. | 


Hall ie levied; this amounts to a covenant to levy it. N. 2 


OFT 


* . * Tn 
* 
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. So, if the words are introduced by words of condition; as, if 


a leaſe be, upon condition, that the leſſee ſpall kerp and leave the hu pa 
in as good plight, Cc. 40 Ed. 3. 5. . 85 00 Be ex 
Or, with proviſo, that if the Ice dies within forty years, hi Se 


executor ſhall have it for ſo many years; this is a covenant by the 

leſſor, that the executor ſhall have it. 1 Rol. 518. J. 45. 20 
So, provided and it is agreed, that ibe leffor ſhall find timber, 

c N | 


Provided he pay out of the firſt profits of an office. R. 1 Lev. 156, has 
So, covenant lies if an agreement appears in an obligation. nan 
Cu. Ch. 2 4 | | 5 and 
So, if it be ſaid in a deed, 7ha? an obligation is in the hand of by 1 
B. and that I will deliver ii; covenant lies for not deliveriug it, 1 


R. 1 Rol. 5 19. J. 10. . | 
So, if a man gives a releaſe for money recovered by him, and 
at the end of the deed mentions, that he will not ſue execution ; if 


he afterwards ſues it, covenant lies againſt him upon this deed, 8⁰ 
R. 1 Rol. 5 17. l. 45 | : Eel? 1 
So, if a deed be, [oblige myſelf io pay at ſuch a day; covenant for y 
lies. R. Hard. 178. e 5 emi; 
So, if by writing it is agreed, that A. ſhall give B. Jol. for a 194. 
houfe ; covenant lies you B. for not conveying the houſe. N. So, 
1 Sand. 320. Ray. 183. 1 Sid. 423. I Lev. 274. So, 
That A. ſhall be accountable to B. for all money received. R. ment 
1 Lev. 47.- > Sik Fu 1 Sid, 
So, if A affigns and transfers money due to him from a fo- Tue 
reign ſtate. R. 1 Mod. 113. | | | 80, 
a Ds Wes Ec. hy 
When covenant or debt lies. Vide A8ion, (M. 4.) * : 
? Rs | | O 1 
; | | ud. 1 
(A. 3.) Upon what, not. | 80 i 
But where words do not amount to an agreement, covenant upon a 
does not lie; as, if they are merely conditional to defeat the And. 1 
eſtate : as, a leaſe, provided and upon condition, that the leſſee cold 90 it 
and pay the rents of his other houſes. R. 1 Rol. 518. J. zo. be evi 
So, if the words are only a qualification of the words on the Or, 
other part ; as, if a leſſee covenants to repair, provided that the tho the 
lefſor finds timber; this is not a covenant by the leſſor to find it, zucker, 
if there be not the word, agreed. R. 1 Rol. 518. /. 25. So co 
If B. covenants to pay 100/. to A. and he covenants, upon re- 3 te 
ceipt to give an acquittance, and to male an obligation, Cc. it u tab | 
not any covenant that he will receive and give an acquittance. a0 
7 4 


3 Das. 231. _- | o, 
So, if a deed be in the nature of a defeaſance; covenant does * lies, 
n it, but an action upon the caſe: as, if by deed it crwarde 


not lie up | | 

be As that a flatute be cancelled, in the preſent teple. Sem. So, if 

1 Sid. 48. | | 8 | | 

So, if a mortgage be by A. to B. by a demiſe for years, with 8 

2 proviſo to be voi , if A. pay ol. at fuch a day, and 410 al O if 
ſuch a day, and there be a bong for performance of all covenan's By - 

4 | > . payments, 1 way t 


| S IN XIV 7. — 
if f , a £6 . . ; ; : N -y 
0 payments, Ec. debt does not lie, if. A. does not pay, without d. 
expreſs covenant for payment; for the mortgage is forfcited.. 
1 S. 3 Mod: 30% - il ode nee ig et Bai ers raurtiir ata 
206. | { rr oregon ² X11 
17. | ; "7 4% # = | i 2 CLINE. 444 aj C , » 
* So, covenant will not lie where the plaintiff, by his gun aft (A. 3.) 
5. has waved taking advantage of the breach: As, if a'/efſee cove- What ſhall 
n. nant not to underlet, without conſent of the leſſor, under hand ” Fu 
and ſcal with a power of re-entry in caſe of a {reach, accqpiance, . 22 * 
jw ; right | 
of by the leſſor, of rent due after the condition broken, with full o take ad- 
it. n:tice, is a waver of the ſorfeiture. Cowp. . vuantage of 
SO ap F654 8 WTR EST 25; , the breach. 
nd (A. 4.) When it lies upon a Covehant in Lac. 
if $2 V | 7 WEN WA e | 
ed. So ſame words import and make a covenant in law, tho? there 77d: Gar- 


be not any expreſs covenaut ; as, if a man, by deed: demiſe land ranty, (A.) 
for ycars, and the leſſee is oufled : eovenant lies upon the word 
deni. 1 Rol. 5 19. F. R. 4 Co. 80. ö. Dy. 257. a. K. 2 l. 
104. Cro. El. 674. R. 2 Gro. 73. 8 | 
So, if he demiſe, or aſſign, by the word, cencgſſi. | 
So, if he demiſe reddendo rent; covenant lies for non-pay- 
ment of the rent, upon the word reddendo, 1 Rol. 419. J. 25. 
1 Side 200; / SI oh vt 4.1.4) 
Tho? the reſeryation be to a ſtranger. Pex, Hale, 1 F 
80, if he cpuvey; the anheritance with warranty, and the. feofſe, 
Cc. be evicted for years; covenant lies uppn the, word wwarrqp- 
4% R. 1 Rol. 519. J. 20. Tel. 139. Rah. 35. N. Hob, 3. i 
So it lies upon a warranty in a fine ſur — for years. 2 
Sand. 180. 1 Leu, 301. 1 Sid. 466. | 


Sa it lies againſt a woman aſter the death. of her huſband. 1 
pon a warranty in a fine by them fur cuncgſit far years. RC Ii 
Hand. 180. Mod. 291. Wr n „ 

So it lies upon a warranty in law, by the ward. dd, Oc. if he 
K , nies 

Or, by the word, dedi, conceſſh or demiſez: af an xſtate for life, 
tho' the eviction be only for years; for he cannot be aided by 
'oncher, rebutter, or <varrgntia charte. R. Hob. 4. | 

do covenant lies upon the word, demiſe, if the leſſor had not 
ho, to demiſe; tho? the leſſee never entred, nor was eyiſted. 

| "© + N t 172 jo 

Tho” the leaſe was good only by eſtoppel. R. 2 Cron 43s 

So, if he demiſes, reddendo ſuch a rent free, of all taxes ; cove- 
rant lies, if he does not pay it, diſcharged of taxes before. or af- , 
trards- mpoſed, R. Carth. 135. 1 N 

Sa, if a leſſee for years be diſtrained hy the lord farampunt ; | 
ic Hell lave covenant againſt. him in the meſae/ty, tho? he can- 
bot have a writ of meſne. Ray. 257. bd 1 ri = | 

do, if a leſſor does an act which deſtrays or. defeats the effect 
of his grant, covenant lies againſt him; as, if A. grants the ule . 
fa way to B. and afterwards ſtops it. 1 Sand. 322. 

| 2 | But 


uu to whom 


—_ COVENANT. 
But an ' expreſs covenant controls the generality of a covenant 
in law: and therefore, if a leffor covenants, that the leſſee ſhall 
enjoy without eviction by him or any who claim under him; cove. y 
nant does not lie upon eviction by a ſtranger. R. 4 Co. 89. 8, 
So, if a leſſor covenants, that the leilee ſhall take eſtovers 5 
 effignment ; he cannot take them without aſſignment. Keul. 
Dy. 9-8; 77 « 
If a leſſee bernard repair at his own. charges, he cannot 
take timber. Vide Dy. 198.6. 314. a2. 
So, if goods be demiſed by indenture for years; if the leſſee 
1 be evicted, covenant does not lie upon the word, demifi; for the 
law does not create a covenant for a perſonal thing. 
* 80, if 4. demiſes a houſe, and the uſe of a pump; covenant 
does not lie, if the leſſee cannot uſe it. R. cont. per 3 J. lu 
Touiſc dl. acc. and we e re was reverſed. 1 Sand. 125 1 Sid, 


| 430- ni ber 
380, if A. ebbetnats or promiſes by deed, to do ſuch . thing ; 
covenant Gore not lie by any one not named in the deed. R. 1 


Sal 197. 


hl By whom it lies. 


Tx 


+#% #+%* 


2 B. I.) Bra an Executor, « or A due « 


By whom, Fa man covenants with B. to do a perſonal thing, and J 
1 dies; his executor or adminiſtrator ſhall have covenant upon ſhall. 
a condition jt. F. N. F. 145. D 146. D. Reg. 165. 3. 


* 7855 if he chvenants with B. and does not name his executor or 8 
performed, D 0, 
Vide Condi- admitiflr tot , comm 
tion, (G. 1, So, if he covenants with B. his licirs ad aſſigns, upon 8 As, if 
2.—0. 1, grant or conveyance of an inheritance ; the executor or admini- ws mas 
2 . ſtrator of B. may have covenant for damages, upon a breach in lar, 
= Sora his life-time. R. 1 Vent. 176, 347. 2 Lev. 26. If I 
Vid. Dutt, So, if he covenants with a biſhop and his ſueceſſors to repair a fall xe 
(C. D.) rectory demiſed; the executor of the biſhop may have covenant And 
| for a breach in his life-time. MN: 2 Veut. $6. grantet 
11e i: may m 
gs (B. 2.) By an Heir. preſſed 

4 895 | niſtrat 
805 where the covenaut relates to the inheritance, the heir may dun, 


have an action upon it. 1 Rol. 520. J. 42. 
As, if an abbot covenants with a lord of a manor to ſing i i 
 cliapel, for him and his family. 42 Ed. 3.3. Dy. 24. 4. 

If one parcener, upon partition, covenants with the other, ! 

acquit her of a ſuit iſſuing out the land. R. 42 Ed. 3. 3 


Vide Co. L. 385. 4. 5 Co. 18. f. 80 cc 
If a man covenants with another and his heirs, to make ſuch a for rent 
aſſurance. Bend. pl. 260. Dy. 338. 4. 1 And. 55. rent fro 


If a man covenants to convey part of lands purchaſed, to th MA, ( 
heir of his ö R. Dy. 338. a. 1 


| C. 0 ‚ VBA ©-T. 
To leave the eſtate in repair at the end of the term. N. 
2 Lev. 92. | Te | . 


Tho? the covenant be with the leſſor, his executors and admi- 
niſtrators, and does not name the heir. R. 2 Lev. 92. Where 


the covenant was ſuch as runs with the land, and appears to be 
intended to have continuance after his death. 


(B. 3.) By an Aſſignee. 


80 by the common law, upon 2 covenant bs law, the aſſignee 
of the eſtate ſhall have an action. Dy. 257. F. I. B. 146. C. 


1 Rel. 521. J. KR. 4 Co. 80. 5. R. 5 Co. 17. a Mo. 419. 


So, tenant by ſtatute- merchant, Sc. who comes to the land by 
at of law. 5 Co. 17. a. | . 5 

So, tho' the aſſignment be by parol, where it may be good by 
jarel. Mo. 419. Cro. El. 437. Fo 

So, upon a covenant which runs with the eſtate, the aſſignee 


ſhall have an action, tho” not named; as, if an abbot covenants 


to ſing for B. and all the lords of ſuch a manor, in his chapel 


there ; the aſſignee of the manor ſhall have covenant. 1 Rol. 521. 


L 15. $5 Co. 17. 6. Co. L. 385. 4. 

If one parcener covenants with the other to acquit her of a ſuit 
due on the land, the aſſignee of the other parcener ſhall have co 
renant. 1 Kol. 52 1. J. 22. 5 Co. 18. a. Co. L. 384. ö. 385. a. 

If a leſſee covenants to repair; the aſſignee of the reverſion 


ſhall have covenant. R. 1 Lev. 109. R. 3 Lev. 326. Adm. 


I Sal, 317. 

80, * be be named, the aſſignee ſhall have covenant by the 
common law, upon a covenant, which relates to the inhentance : 
As, if a man covenants with a purchaſer, his heirs and aſſigns, 
to make further aſſurance, Sc. R. 1 Rol. 521. J. 25. R. Cro. 
lar. 503. | L 


If he covenants with a leſſee, his executors ak aſſigns, that he 


hall xetain out of his rent. Semb. Cro. Car. 137. 
And now, by the ft. 32 H. 8. 34. patentets of the king, and 


grantees or aſſignees of reverſion from the king, or any other, 
may maintain actions for not performing the covenants, &fc. ex- 


preſſed in their leaſes, againſt the leſſees, their executors, admi- 
niſtrators or aſſigns, as the grantors might have done. Vide Con- 
dition, (O. 2.) | | n 


And thereupon the patentee of the king (as the king himſelf) 


ſhall have covenant againſt the leſſee, his executor or aſſignee. 
R. 2 Rol. 64. | | b EEE EV 

Tho? he be aſſignee of the reverſion only for years. R. Cro. 
El. 600, 617. | 

So covenant lies by an aflignee, againſt the leſſee, or his executor, 
for rent due after the aſſignment of the term, and acceptance of 
rent from the aſſignee. R. 3 Lev. 233. R. 2 Rol. 64 Vide 
th, (C. % . 


So 


261 


262 


. a&t of law. bid. 


„„ VE N &- N- 
So it lies by an aſſignee of part of the eſtate demiſed. Sem 
1 Len. 250. NR | „ 
Or the aſſignees of ſeveral parts may join R. 1 Lev. 109 
1 Sid. 157. Ray. 80. „ e at 4 | 
And tho? the leſſee did not covenant with the leſſor and lis 
heirs and aſſigns, but only with the leſſor, his executors and 
aſſigns; yet the aſſignee of the reverſion, being entitled to the 


rent, ſhall have covenant for it, as incident Per Hale, 2 Sand 


371. 2 ä ; : | 125 
Or , covenanted with the leſſor and his heirs, without naming 


aſſigns: R. Mo. 27, 159, 242. 1 Lev. 109 1 Sid, 15) 
So, if a. woman leſſee takes huſhand, the huſband ſhall have 
covenant upon a covenant in law. R. 5 Co 17 a, | 
Or, upon any expreſs covenant by the leilor. 5 Co 17. a 
So tenant by ſtatute, egit, Qc. tho? he comes to the land by 
And where an aſſignee ſhall have covenant, it extends to an 
aſſignee in fact, or in law. . e -- i 
And to an aſſignee of an aſſignee, Yoties quoties. 5 Co 17 b. 
And to the executor or adminiſtrator of an aſſignee; or the 
aſſignee of an executor or adminiſtrator. Ilid | 
And covenant lies by an aſſignee, upon every covenant, which 
concerns the land; as, to pay rent, not to do waſte, &c. Vide 
Condition, (O. Is 2.) - | : 
. So, upon a covenant to leave the lands in good repair at the 
end of the term. R. Cro, El. 600. es 
To make a wall upon the land. R Mo. 159. | 
 Tocenter to view the repairs. 1 Leo. 62 
To make a new leaſe at the expiration of the firſt. Ms. 159. 
But the ff. 32 H. 8. 34. does not extend to collateral cove- 
na:3ts, which do not concern the land demiſed : and therefore the 
affignee ſhall not have covenant for a collateral covenant broken. 
5 Co. 11. a, Vide Condition, (O. 1, 2) 
Nor if a covenant be contingent, or upon a poſſibility : as, that 
if the leſſor upon his view finds the lands, &c. well repaired 
at the end of the term, he will make a new leaſe. R. per 3 J. 


Mo. 2 7. r 


So an aſſignee of an apprentice by the cuſtom of Landon, ſhall 
not have covenant upon the original indenture. R. Sho. 4 
Ss an affignee of a leaſe, which appears to be good only by 
eſtoppel, ſhall not have covenavt. N. Cro. El. 437. Mo. 419. 

So covenant does not lie by an aſſignee, for a breach done be- 
fore his time. e 20 75 i 

Yet where a breach is continuing, it ſhall be otherwiſe : 26, if 
4 covenant be to repair within ſuch a time after notice; if the 
leſſee does not repair upon notice by the aſſignee, covenant lies, 
tho! it was out of repair before the aſſignment. R. Mo. 242 


So covenant lies by an infant againſt a man of full age; tho' 


there are mutual covenants, and the covenant by the infant does 


not bind. R. 1 Sid. 446. Vide Action upon the Caſe, (B. 14) : 


mel 


againſt 
renant 
himſell 


. 
ut 


accept: 


the aſſi 


c t? 9 3ůã & 
But covenant does not lie by the covenantee, after his aſſign- 
ment of the reverſion. D. 3 Lev. 154 Ville Deit. (D) 


(C) againſt whom it lies. 
(C I ) Againſt an Executor, or Adminiſtrator. 


0, if a man covthants with B. and dies, an action lies againſt 


his executor or adminiſtrator upon it, tho' he be not named 


in the covenant. 1 Rel. 519. J. 35, 40. Dy. 14. @ Dub Dy. 
114.4, Cro. El. 553, : 8 

So, in all caſes, an execntor is bbund by a covenant, if it does 
not determine by the death of the coverantor, 1 N 519 J 33. 
2 Mad. 269 ** 5 

So, if he covenants for him and his aſſigns: for an executor, 
or adminiſtrator is an aſſignee R M 44% - - 

80 covenant lies againſt an adminiſtrator of a termor for a 
breach of covenant in not repairing in his own time, and judg- 
ment ſhall be de bonis proprices Ld. Raym. 5 54. 


But it does not lie upon a covenant in law not broken until the 


death of the covenantor-. R Dy. 257. à. | 


Nor, if a covenant be for a perſonal a& of the teſtator, if the 


breach be not in his life-time 185 : | 

Therefore, if A. covenant, in conſidetation of a weekly pay- 
ment to him and his executors during his own and, his wife's life, 
he will not exerciſe a particular traqe, the executors are not bound 
to abſtain from exerciting that trade. 2 Bl. Rep. 856.* 

So, if a man covenauts for him, his executors and aſſigns; co- 
rn2ant lies againft him, or his executor, for a breach, done after 
agnment of his term to another, and atceptance of rent from 
the aſſignee. R. 2 (vo. zog. R. 2 Cro. 522. 1 Rol. 522. J. 
15, 30. R. Cro. Car. 188, 580: Vid ante, (B g) 


And this, upon all covenants in fact, th“ it might be brought 
zgainſt the aſſignee; for the covenantee has an election, in co- 


renants which bind the affignee; to charge him or the covenantor 


himſelf, tho* he has accepted rent from the aſſignee. R. Ton. 


3 i 
ut upon a covenant in lat, after aſſignment of the term, and 
acceptance of rent from the aſũgnee, covenant does not lie againlt 


the aſſignor. 7 223 1 Sid 447 | 
(Againſt the executor of a joint- leſſee, if the covenant is joint 


and ſeveral, even tho” he died before the term commenced, and 
the whole term, intereſt and benefit ſurvived to the other leſſee 
Enys v Donnithorne, T. 16 3 2 B M. 11060] __ © 

*If a fine be levied of a 2 rovert's eſtate, with a joint power 
to huſband and wife to declare the uſes; and the uſes be declare 
by the huſband and wife, in remainder to 4. If the hufbape 


anke a leaſe and covenant for quiet poſſeſſion againſt any perſon 


claiming under him, and A. evict the tenant after the huſ and's 
death, his executor ſhall he liable in an action of covenant by the 
nant, Dong. 43.* | LE Oh 


(C. 2) 


263 
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(C. 2.) Againſt an Heir. 


So, if he covenants for him and his heirs, covenant lies againſt 
the heir. Laut 287. „„ 

So, if tenant in fee leaſes for years, and covenants for enjoy. 
ment, and the leſſee is ouſted by his heir; covenant lies again 
the heir, in reſpect of the privity, tho? he be not named. Senl. 
IE os BOD 1 e 

So, if a leaſe be by the word, demifi. 2 Leo. 104. 


(C. 3.) Or an Aſſignee. 


So, if a man covenants to do a thing, which has exiſtence x 
the time of the demiſe, and relates to it; the covenant runs with 


the land, and binds the affignee, tho' he be not named; as, if he 


covenants to pay the rent reſerved. | | 
To repair the houſe demiſed. R. 5 Co. 16. b. 17. J. R 
Co. 24. a,b. Dy. 13. b. in marg, R. Cro. El. 457, 552. 
. 1 Kol. 521.1. 37. 5 
To diſcharge the leſſor of all charges ordinary and extraordi- 


' nary. 5 Co. 24. b. 


To permit the leſſor to have free paſſage to two rooms excepted 
by the demiſe. R. 1 Sal. 196. | 
To leave ſo many acres yearly fine cultura. R. 2 Cro. 125. 
So, if a man covenants to do a thing which relates to a demiſe, 
and covenants for him and his aſſigns expreſsly ; this binds his 
aſſignee, tho' the thing had not exiſtence at the time; as, if a 
leſſee covenants for him and his aſſigns to build a new wall upon 
the land. R. 5 Co. 16. 6b. | | 5 
[Covenant from leſſee of tithes for himſelf or aſſigns not to let 
the farmers have their tithes, runs with the tithes and binds the 
aſſignee. Bally v. Wells, M. 10 G. 3. 3 Will. 25.) 
So covenant lies againſt an aſſignee of part of an eſtate in leaſe, 
a breach on his part. R. 1 Rel. 522. J. 5. Cro. Car. 222. 
on. 245. 7 5 
So, if a man covenants for him and his aſſigns, ſo long as they 
ſhall be in poſſeſſion; covenant lies againſt the aſſignee, if he 
continues in poſſeſſion after the term expired, tho? he be not 
ſtrictly an aſſignee. Semb. Sti. 407. | 
So, if an aſſignee of a term covenants for him and his execu- 
tors, the executor may be charged as aſſignee. 1 Sal. 317. 
But if a man covenants for him and his aſſigns to do a colla. 
teral thing, which does not concern the land, the aſſignee ſhall 
not be eharged for it: As, if a leſſee covenants to build a hovle 
upon other land of the leſſor. R. 5 Co. 16. 6. Jon. 223. Vide 
Condition, (O. 1, 2.) . . 
If a leſſee covenants for him and his aſſigns to pay money to: 
ſtranger. 5 Co. 16. 6. e 
Or, a collateral ſum to the leſſor himſelf, Bid. | 


ainſt 


joy. 
ainſt 


end, 


poſſeſſion. Doug. 461 to 463. u.“ 


CES EAST: 
So, if goods are demiſed, and the leſſee covenants for him and 
his aſſigns, to leave them in as good plight, or to pay ſo much 
for them; covenant does not lie againſt the aſſignee of the goods; 
for there wants the privity between him and the leflor, which 
there is when land is demiſed. R. 5 Co. 16. 3. | 
| So, if land be demiſed with ſtock, Sc. and the leſſee covenants 
for him and his aſſigns, to deliver the ſtock at the end of the 
term; covenant does not lie againſt the aſſignee, for the cove- 
nant is merely perſonal, tho? the rent was increaſed in reſpect of 
the ſtock... 5 Co. 17. a. | , La | 

So, if a grantor of a rent -· charge covenants to pay it free from 
taxes; covenant does not lie by the heir of the grantee, againit 
the aſſignee or leſſee of the land. R. 1 Sal. 198. 

So, if a biſhop covenants for him and his ſucceſſors, the ſuc- 
ceſſor ſhall not be bound but only to the covenant uſual in former 
leaſes. R. 2 Lev. 68. 1 Vent. 223. 5 5 

So, if a leſſee covenants for him and his aſſigns to pay rent, 
and he aſſigns to B. and the leſſor accepts the rent of B. who af- 
terwards aſſigns to C. Covenant does not lie againſt B. for rent 
incurred after the aſſignment to C. tho? the leſſor had no notice of 
the aſſignment. R. cont. 2 2 7. in C. B. but the judgment was 
reverſed in B. R. inter Fitcher and Tovy. 4 Mod. 71. 3 Lev. 295. 
Carth. 177. *unleſs it be averred that the aſſignment was fraudu- 
lent. Doug. 462. n.“ Vide Dett, (E.) | 

*Bur it lies againſt the afſjgnee under an abſolute, indefeaſible 
aſhgnment of the whole intereſt in the term even before he take 

*But not againſt a mortgagee of the term, even after the mort- 
gage is forfeited, till he take actual poſſeſſion. Doug. 455.* 

So, if a covenant be to build a houſe before Michaelmas and 
after Michaelmas he aſſigns to B. covenant does not lie againſt B. 
for it was broken before the aſſignment. R. 1 Sal. 199. 

[So, if leſſee covenants to pull-down old houſes, aud build new 
on the ground within ſeven years, and does not, but after ſeven 
years aſſigns; aſſignee is not liable. Saint Saviour's v. Smith, H. 
2 G. 3. 3 J. M. 1271.] 1 Bl, Rep; 351. 

If the whole of a term is made over by the Ice, though in 
the deed he reſerve the rent, and a power of entry for non- pay- 
ment, to himſelf, inſtead of the original gr, the perſon to whom 
it is made over may ſue the original leſſor, or his aſſignee of the 
reverſion, or be ſued by them as a[/iznee of the term, on the re- 
ſpective covenants in the original leaſe. Doug. 187, 188. n.* 

*But an under-tenant, who has not the whole term, cannot be 
ſued as aſſignee. Doug. 183 to 187. | 5 

If leſſee for years covenant that he, his executors or admi- 
niſtrators ſhall not aſſign without conſent in writing, and become 


| bankrupt ; the covenant” does not bind the aſſignees under the 


commiſſion, in caſe they make a fair aſſignment. Ambler 480.* 


. _ pleading in a writ of covenant, Vide Pleader, (2 F. 1. 


* 


N N A Covenant ſhall be expounded with regard to the 8 and 


S EN Ar. 


(D) Covenant, how expounded, 
(D. 1.) In regard to the Context. 


intent of the deed ; and therefore, if A. conveys a thi 
of his eſtate to B. for the life of another, and covenants to do any 
act, Cc. for the better aſſurance of his eſtate to B. Such cove- 
nant extends only to the better aſſurance of the ſaid third part to 
B. for the liſe of the other N. Hob. 25. | 

If a covenant be, that a jointure is, and ſhall continue- of ſuch 
a value, notwithſtanding any act by him, the words, notwithand- 
ing any acb, extend to the value at the time of the jointure, as well 
as to the continuance. N Cro. Fl. 43. | 

If, upon the marriage of his 3 a man covenants to pay 
to huſband and wife 200. per ann. it ſhall be underſtood, for their 
lives. R. 1 Sid 151. 5 | | 

If a deed recites legacies of 50l. given to A. C. and D. and 
thereupon it is covenanted to pay to A. B. C. and D. the legacies 
and ſums aforeſaid ; he is not bound to pay 50. to B. to whom no 
legacy was given. R. 2 Vent. 140. ; 

If a mortgage is made, upon condition to be void upon pay- 
ment at ſuch a day, and there be a covenant or obligation to per- 
form all covenants and conditions in the deed of mortgage, an ac- 
tion lies if he do not pay at the day in the condition, R 2 Lev, 
36... + | - | 
If A. demiſe to B. for lives with covenant to renew, on the 
death of every life, under the ſame rent and covenants, this ſhall be 
taken as a perpetual covenant of renewal. Cowp. 819.* 

[If A. demiſes land to B. who by deed-poll, covenants, that 
if A. ſhould give him poſſeſſion of a piece of ground adjoining, 
or if he ſhould by any ways have poſſeſſion thereof, he ſhould pay 


for the demiſed premiſſes and the ſaid ground an additional rent; 


if B. gets poſſeſſion of ſaid adjoining ground he ſhall pay the ad- 
_ ditional rent, tho? it was by leaſe from a third perſon. Heath v. 
Baker, MH. 10 G. 2. B. R. H. 3ig. | | 
[In a building and repairing leaſe, a covenant to leave the di- 
miſed premiſſes, with all new erections well repaired, extends to 
new erections only, if a ſum is agreed to be laid out in new erec- 
tions and rebuilding, and the covenant to keep in repair extends to 
new erections only. Lant v. Norris, P. 30 G. 2. 1 B. NM. 
287. > fees 5 | 1 
In covenant on a charter party, by which it was agreed to 
employ a ſhip of which the plaintiff was the captor, as ſoon as 
condemnation ſhould have paſſed, the ſentence muſt be taken to mean 
a legal ſentence ; and the party who ſues for the freight mult aver 
that the ſhip was condemned by a court having competent juriſ- 
diction. I Term Rep. 674.“ „ „ 


(D. 2.) 


part 


c 0 VE N AN T. 


(D. 2.) To F and other Words. 


So diſtinct covenants ſhall be expounded with regard to cov e- 
nants ſynonymous, or of the ſame nature, in the ſame deed : as, 
if a man covenants that notwithſtanding any act by him, he's is 
ſeiſed in fee; that he has power to ſell; the laſt ſhall be ex- 
pounded, that he has done nothing to defeat his power to ſell, 
tho? it be diſtin from the firſt. Semb. per 3 J. 3 Lev. 46. 

80 a covenant ſhall be conſtrued according to the import of the ©. 
words: as, if a leſſor covenants, that the leſſee ſhall enjoy without 
interruption, except by the king, his heirs, or ſucceſſors; an in- 
terruption by a patentee ſhall LEA breach, for he is not 
excepted. R. Cro. El 517, 8. 7 ide Condition, (E.—G. 
12, &.—M. 1, &c.). X 

If a covenant be, that he ſhall not be evicted during the term ; 
if the leaſe be by indenture 1/ May for nine years next, an 
eriction aſter the leaſe commenced in computation will be a 
breach, tho? it was before the delivery. N. 1 Sid. 374. 

If a condition of an obligation be, that he permit his wife to 
deviſe 1004. to be paid out of his perſonal eſtate, Sc. he ought 
not only to permit the deviſe, but to pay the legacy. N. per | 

3 J. 2 Rol. 247. l. 50. 
| NR that he will not interrupt B. in the enjoyment of a 
cloſe; if lie ere&s a gate which interrupts, it will be a breach, 
tho” he has a right to erect it. R. 2 Med. Ca. 319. 

If a joint-tenant grants datum /lujum in a mill (by which 2 
moiety paſſes) and the ſurvivor, ſuppoſing that he has the whole, 
by ſurvivorſhip, grants 4% mulendinum, with a covenant that 
the leſſee ſhall enjoy without interruption by him; it. will 
be a breach, for the covenant «xtends to the whole mill, R. 

2 Cro. 233. 
| So the words of a covenant ſhall be reſtrained to the meaning 
of the phraſe at the time of the covenant : as, if a biſhop, enns 


1635, covenants to pay all taxes during the term; this ſhall be 


reltrained to ſynodals, c. then uſually paid, and does not extend 
to taxes by parliament, anno 1665. R. 2 Lov. 68. 

If a leilor covenants to indemnify the leſſee from all duties, 
charges, and taxes to be impoſed on the land, except tithes ; it 
does not extend to the poor's rate, which is not a charge upon 
the land, but upon the perſon in reſpe& of his ability. K. 

g. 297. 

"But a covenant to pay ſo much clear of all taxes extends to 
parliamentary taxes. R. per 3 J. Holt, cont. 1 Sul. 221. 

And the words of a covenant ſhall not be extended to things 
of common riylit, if they be otherwiſe fatisfied : as, a covenant, 
that land ſhall be diſcharged of all rents, does not extend to a 
rent-ſervice. 3 Leo. 44. : 

So reſtrictive words in the beginning or end of a ſentenee, 
which in good ſenſe may be applied to ſeveral lentences, ſhall ex- 
tend to them all. 1 Sand. 60. | 5 

But 
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tation, it ſhall be a breach, if the covenantor pro 


n 


But ſeveral and diftint covenants ſhall not be reſtrained the 


one by the other: as, if B. covenants, that notwithſtanding apy 
act by him, he has good power to convey for a jointure, and that 
the lands conveyed are of the value of 200.; the latter covenant 


is abſolute, and not reſtrained to any act by him. R. Jon. 403, 


Lit. 185. in marg. 8 Sg | 
If A. covenants with his loſſor, that he will pull down three 
meſſuages, and ere& three new ones, and that he omi meſſuagia 
fore eref. will leave well repaired at the end of the term; if he 
eres four meſſuages where he prlled down the three, he ought 
to leave the four well repaired : for the latter covenant is diſtin, 
and not reſtrained by the former. R. 2 Vent. 128. 3 Lev. 265. 
If a covenant be, upon reaſonable requeſt to furrender ſuch an 
eſtate to B. and alſo to permit him to enjoy the profits : he ought 
to permit the taking of the profits, without requeſt, for they are 
diſtinct clauſes. R. 2 Rol. 248. J. 50. | 
If J. covenants, that he has a good eſtate in fee, and that he 
has power to convey notwithſtanding any act by bim, Ec. the 
former covenant, that he has a good eftate, is not reſtrained by the 
words, notwithſtanding any ad. R. 2 Rol. 250. J. 5. 
So, * tho? the covenants are not diſtinguiſhed by diſtin clauſes, 
if they be ſeveral in their nature: as, if a leaſe for years, if A. B. 
and C. ſo long live, be aſſig ned to D. with a covenant, that he has 


, a ſufficient eſtate for the reſidue of the term, if A. B. and C. ſhall : 


fo long live, and they are yet in life ; tho! he does not ſay, and that 
they are, c. yet it is a diſtin covenant, and it will be a breach 
if any of them was dead. R. 2 Rol. 249. l. 10. 

If A. covenants that he and his wife wilklevy a fine to B. and C. 
and their heirs, and at their charges; the latter words make a diſ- 
tinct covenant, for A. cannot covenant to levy a fine at the charge 
of the conuſees. R. 2 Rol. 251. l. 5. | 

So words in the middle of a ſentence cannot in good ſenſe be 


extended to other fentences: as, if A. covenants to deliver a ter- 


rier of his lands, and to make oath upon requeſt of the truth, of 
it, and to deliver the original leaſe ; there is no need of a requeſt 
for the delivery of the leaſe. R. 2 Rol. 250. J. 10. 


5 (E) Breach of Covenant, 
(E. 1.) What ſhall be. 


HAT ſhall be a breach of a covenant to make aſſurance, 


Vide Condition, (H.) f 
What, a breach of a covenant to keep indemniſied. Vide Con- 
dition, (I.) | | | 

Of a covenant for enjoyment, without N or moleſ- 
ecutes him in a 


court of equity. R. cont. Mo. 859. Semb. 2 Vent. 213. Vide | 
Condition, (M. I, Q.) : | 2 1 


ä 


* 


c nern 


If che covenantor himſelf wrongfully diſturbs him. Vide Con- 


dition, (G. 12. M. 1.) 


Otherwiſe, if a e interrupts wrongfully, without title. 


If a leſſor covenants t whe: leſſee, -that the land ſhall continue 


to him of the value of 200/. during the term; it will be a breach, 


if the leſſor ouſts him, for then i it cannot continue of ſuch value. 


R. Jon. 360. 
If a bulband ſeiſed in right of his wife Saban that he and 


his wife have a right to 2 it ſhall be a breach, if the with — 


within age. R. 2 Jon. 195, 6 
So, if a covenant be to convey freeGram incumbrances 3 it ſhall 


be a breach if he makes a fraudulent conveyance, tho' it is void as 


to a purchaſer by the A. 27 El. 4. R. 2 Cre. 131. 
So, if it be, that the land is free from all incumbrances; a guns 
by copy of the ſame land will be a breach. Sav. 74. | 
So, if a covenant be, that land ſhall be clare exonerata ab omni- 


bus prioribus titulis jur' & oneribus, &fc. if there was a former leaſe 


to the feoffee quamdiu ſola manſerit, and that if ſhe married, her 


ſon ſhould have it; if the feoffee marries, and the ſon enters, it 


ſhall be a breach of covenant, tho? the charge was future and con- 


tingent. R. 1 Leo. 93. 
So, if a covenant be, that the land is diſcharged, and a rent- 


charge was before granted to commence at a day to come. 1 Leo. 


93.15 a maſter of a ſhip covenant to go to a certain place, there 
to receive a merchant's goods, provided, that if his ſhip ſhould 
not be arrived there before ſuch a day, it ſhall be at the merchant's 
option to load the ſhip or not; it ſhall be a breach in the maſter 


not to go, notwithſtanding the proviſo. 3 Bur. 1637. * 


If a man acts contrary to the intention of the covenant, it ſhall 


breach if he extends it before, tho” it be afterwards cancelle 
R. Ray. 25. 1 Sid. 48. 


If a brewer covenants to deliver all his grains for the cattle of Vi. Cond: | 


the plaintiff ; and he puts hops to them before delivery. R. Ray. tion. 
(XI. 1.) 


464. 
If a man covenants to leave all the trees upon the land; and he 


cuts them down, and leaves them there. Ray. 464. 
So it ſhall be a breach of covenant, if the covenantor be diſ- 
abled to perform. Vids Condition, (M. 2, &c. ) 


(E. z.) What not. 


But a covenant ſhall not be broken, if a man does not 28, which 


by conſequence may be a breach, if the breach does not actually 


follow: as, if A. covenants to maintain every action in her name, 


without releaſe or countermand ; if 4. after an action commenced 
takes 


| E. 2.) 
be a breach, tho' he perfarms the words of the covenant : as, if If 8 thing 


2 covenant be to deliver a recognizance to be cancelled ; it is a be prejudic- 
d. ed before 


1 


1 


+ ; 1 
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takes huſband, it is not a breach, tho? the writ be abateable, if it 
be not abated by judgment. N. 1 Leo. 169. 


If A. covenants that B. ſhall enjoy a leaſe aſſigned, free 3 ar- 


rears of rent; if rent be in arrear, it ſhall not be a breach, where 
no damage accrues thereby to B. by ſuit, or otherwiſe, R. 1 Sd. 


So, if an obligation be, to indemnify from rent in arrear, or 


money duc by obligation, after the arrears incurred, or the obli- 
gation broken. 1 Sal. 197. | 


So a collateral thing ſhall not be a breach, tho? it be within the 


words of the covenant: as, if A. covenants that B. ſhall enjoy 
without any moleſtation ; a ſuit in chancery againſt him to ſtay waſte 


is no breach, tho? tlie bill be diſmiſſed ; for it is a collateral thing. 


R. 2 Vent, 214. 


So a covenant ſhall not be broken by a ſubſequent act, to which 


the words do not extend: as, if a covenant be, that A. ſhall en- 
joy free from prior incumbrances, except eſtates for the life of B, 


and B. afterwards grants by copy for three lives, for, tho” this ex- 


tends beyond the life of B. it is not a prior incumbrance. R. San, 
74. | | 1 
So a covenant ſhall not be broken by a thing which happens by 


the act of God, if it be repaired in convenient time: as, if a lef- 


fee covenants to repair a wall againſt a river, ſo that a meadow 


ſhall not he overflowed ; if by an outrageous and ſudden flood the 


wall be thrown down and the meadow overfiowed, it is not a breach, 
if it be repaired in due time. Per 2 F. Dy. 33. @. 

*So, where a covenant is merely negative and paſſive, ſome act 
mult be done to conſtitute a breach; as non-feazance only is nat 


fufficient. 1 Rol. Abr. 425. pl. 45. 1 Rol. 430. Pl. 16. 3 Len. 


38.* | | 0 | 
*Therefore, where defendant had covenanted to permit .the 
plaintiff in the laſt year of the term to ſow clover, among the 
barley and oats ſown by the defendant ; and the latter ſowed barley 
and oats the laſt year, but gave no notice to the plaintiff, this was 
held no breach. Doug. 125. wr 

*Where leſſee has covenanted not to aſſign, ſet over, or other- 


wiſe put away the leaſe or premiſes demiſed, it is no breach, to 


make an under-leaſe of part of the term. 2 BI. Rep. 766. 3 


Wilſ. 234.* 2 
So a covenant to do an unlawful thing ſhall be void: as, to per- 

mit his eſcape. Hob. 14. i f 
To indemnify from an eſcape, which he has permitted. Ilid. 


(y) Covenant, How defeated. 


F the foundation of the covenant fails, the covenant alſo fails : 
as, if a leaſe be agreed on and the leſſee executes his part, but 


the leſſor does not execute his part, whereby there is not any leaſe ; 


the covenants in the indenture ſealed by the leſſee, and alſo the 
bond for performance of covenants, are void. R. Tel. 18. 
| | dit "the 


COVEN AN x. 
o, if a leaſe be made, and afterwards furrendered, the cove- 
nants contained in the leaſe become void. Tel. 19. 


So, if a leaſe be void, the covenants contained in the leaſe, and 


the bond to perform the covenants, are alſo void: as, if a man 


nts ſo much of a term as ſhall be at his death, and the grantee 


aſſigns it; the grant being void for uncertainty, the covenants in 


the aſſignment are alſo void. K. Ray. 27. R. 3 Lov. 193. 1 


Lev. 45: 5 
*So, if the committee of a lunatic make a leaſe, the covenants 


are void, for he cannot make a leaſe. 2 Wilſ. 130.* i 
80, if a leaſe be executed by tenant for life, the reverſioner, 


who is then under age being named therein, but not executing it, 


it ſhall be void on the death of tenant for life, and an execution 
afterwards by the reverſioner, is no confirmation, fo as to bind the 
I:ffee in an action of covenant. 1 Term Rep. 86.* 5 

So, if tenant for life, or in tail, leaſes for twenty years, and 
covenants by demiſi, and dies within the term, covenant does not 
lie. R. 1 Zeo. 179. 


So, if a leaſe be extended for the king's debt, a covenant to pay 


the rent to the leſſor is void. Sav. 122. 
If a leſſor ouſts his leſſee, he ſhall not have covenant agaiuſt him 


for the rent, 


Nor againft A. who gave a bond, that the leſſee ſhould pay for 


the —_— of the lands. R. 3 Leo. 159. | 
So, 1 
nants in an-indenture, part of which are void by the /,. 5 Ed. 6. 


16. againſt buying offices; an action does not lie, for, tho? part 


of the covenants may be lawful, the obligation ſhall be void for the 


whole. N. Co: BL. 52g. © 


So, in all cafes, where part of the condition is void by ſtatute. 
R. Hob. 14... 


{ A covenant not to marry any other woman, and if he does, to 
pay plaintiff 1000]. is a reſtraint of marriage, illegal and void; 
and if on plea of non off fadlun, there is verdict far plaintiff, judg- 


ment ſhall be arreſted. Lowe v. Peers, P. 8 G. 3. Aﬀirmed in 


Exchequer Chamber, P 1770. 4 . M. 2225. 


But where part is void by the common law, and bther part is 
good, the obligation ſhall Ve good. R. Hob. 14. Mo. 856. N. 
Cart. 230. | „„ 

But if a leaſe becomes void, covenant lies for a covenant broken 
before: as, if a leaſe be upon condition to be void for non- pay- 
ment of rent; an action hes for rent due before. Cro. El. 78. 
R. Cro. El. 244. | „ 

So, if a parſon makes a leaſe, and afterwards becomes non - re- 
ſident, he ſhall have covenant for a breach before. Cro. LI. 78, 
245. Dub. Dy. 373. 4. but there acc. per Nich. in marg. 


So covenant lies for a breach in non-performance of a thing 


which makes the kaſe void; as, if a man covenants by indenture 
to give a bond, . Provifo that upon failure the indenture ſball be 
thenceforth void ; covenant lies for not giving the bond, for the 

a | | | intent 


an obligation be for performance of ſuch and fuch cove- 
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(B. 1, &c.) 


: cCOVvENA©NT 
intent was, that it ſhould be void as to all covenants in futuro. R, 
Cro. El. 77. 15 


So, if a leaſe be void, covenant lies upon a collateral thing: 5 


if a dean and chapter leaſe to A. and afterwards leaſe to B. and co- 
venant, that they have power to leaſe; covenant lies, tho' tlie 


leaſe to B. was void, for it was broken immediately by the making 
of the leaſe. R. Ow. 136. 2 Dan. 228. 1 Brown. 21. 

So, covenant that the leſſee ſhall enjoy, ſhall be indemniſied, 
Se. Orv. 136. | . | oy 

So, if a bargain and ſale be to A. and his heirs, upon condition 
to be void, upon payment by tlie bargainor of ſo much money, and 
he covenants that he will pay; tho” the deed be void for not in- 
rolling within fix months, A. ſhall have covenant for non-payment 


of the money. R Sal. 199. | 


So, if there be a covenant to do a lawful thing, and afterwards 
by act of parliament the thing be prohibited, the covenant ſhall 
be defeated. R. 1 Sal. 198. R. cont. 3 Med. 39. 


So, it a covenant be, that he will not do, what a flatute after- 


wards requires him to do. 1 Sal. 198. 

But if a covenant be, that he will not do a thing then unlawful, 
tho” a ſtatute afterwards makes the thing lawful, the covenant is 
not repealed. 1 Sal. 198. 


So, if a covenant be to find eight men to grind at a mill, and 


that the leſſee ſhall deduct it out of his rent; if the leſſee makes it 


a horſe- mill, by this alteration the covenant is diſcharged. K. 2 


Cro. 182. | | 
If 4 and B. covenant in a leaſe for 61 years, that at any time 


within one year, after the expiration of 20 years of the ſaid term 
of 61 years, on the requeſt of the leſſee, and his paying 6. to 
the leflors, they would execute another leaſe of the premiſſes to 
the lefſee, for and during the further term of 20 years to com- 
mence from and after the expiration of the ſaid term of 61 years, 
Sc. And ſo in like manner, at the end and expiration of every 
20 years, during the ſaid term of 61 years for the like conſidera- 
tion, and on the like requeſt, would execute another leaſe for the 
further term of 20 years, to commence at, and from the expira- 
tion of the term then laſt before mentioned, c. under this cove- 
nant, the leſſee cannot claim a further term of 20 years in the 
leaſe, if he have omitted to claim a further term, at the end of 


the firſt and ſecond 20 years of the leaſe, 1 Term Rep. 229.“ 


(6) Covenant to ſtand ſeiſed, 
(G. 1.) When it ſhall be good. 


5 a man covenants or agrees for him and his heirs, with ano. 
ther and his heirs, that upon ſuch conſideration the other ſhall 
have his lands or tenements ; tho? the land does not paſs for want 
of livery, Ec. yet the covenantee ſhall have the uſe and profits, 
and now the poſſeſſion is executed to the uſe by the /?. 27 H. 8. 10, 
Fl. Com. 30 1. 5. 303. a. | | 


Tho' 


80 


there! 


„ . . 

Tho? he covenants, that at a future day, as next Eaſter, Ec. 
he will ſtand ſeiſed. R. 2 Cro. 180. Vide Uſes. 

Thy the covenantor was ſeiſed only in reverſion, or remainder. 

5 15. 4. 
: at dach covenant ought to be by deed; for an uſe ſhall not be 
ra 1 Farol. Aim, cont. Pl Com. 303. a Dub Cro El. 345, 
e aic Mn. 688. Poph 48, FO. A. per tot, Cur. Dy. 296 b. 
E. ſepe Rol. 788. J. 20. K. ſaße 1 Vent. 140. K. 1 Sid. 26, 82. 
Vid: ume, (A. 1.) 

So it ought to be a covenant with another and his heirs; for 
otherwiſe it is but a perſonal covenant, which does not raiſe an 
uſe. D. 1 Sid. 26. 


And, with a perſon capable; for with his wife is | not grad. .- 


Rol. 758. I. 40. Co. L. 112. 

3 the covenantor ought to be ſeiſed at the time of the cove- 
rant ; otherwiſe he cannot ſtand ſeiſed to the uſe of another; and 
therefore, a covenant to ſtand ſeiſed of lands, which he ſhall after- 
wards purchaſe, is void. R. Mo 342. R. 2 Rol. 790- l. 30, 40. 
R. TM Fl. 401. Min. Go. F. g. 237- 

„ of ſuch land in particular, which he ſhall then after pur- 
ae 2 Rol. 790. J. 37. 

So, if a joint. tenant covenants to ſtand ſeiſed of the moiety of 


his companion after his death; it is void, tho? he ſurvives. R. 


2 Kul. 790. I 45. Mo. 776. 

Or if one covenants to ſtand ſciſed of ſo much land as is worth 
20 per ann. R. Het. 147. 

But a man ſeiſed may covenant to ſtand ſeiſed to the uſe of 
another after covenantor's death. Roe v. Tranmer, T. 30& 31 
6. 2, 2 Will. 75:] 

So the covenant ought to be, that he himſelf will ſtand ſeiſed, 
c. tho” the uſes do not ariſe until after his death; for a covenant 
that his heir ſhall ſtand ſeiſed is not good. Per Heb. 313. 

Or, that he will levy a fine to his ſon, who ſhall Rand ſeiſed, 
fc. R. 3 Lev. 306. 


(G. 2.) By what Words. 


So there ought to be apt words and a manifeſt intent: and 
therefore, if the words are future and obligatory, and not in præ- 


fnti and declaratory, no uſe ariſes. D. Ray. 48. Vin. 36, 60. 


Alm. Pol. 535. 


So, if the words ſeem intended for another purpoſe : as, if a 


man covenants, that another ſhall enjoy free from incumbrances ; 


it does not amount to a covenant to ſtand ſeiſed. X. 1 Sid. 26. 


Adm. Ray. 48. 

So articles of agreement by which a man covenynts; grants, 
bargains, and ſells, Sc. do not amount to a covenant to ſtand 
ile; for they are only preparatory tv a ſubſequent conveyance. 
R. Bog 43. 1 Sid. 82. 

So a covenant to levy a fine, which and all fines ſhall be, and the 


ccnantor ſhall ftand ſeiſed, to the uſe of B. does not amount to 


« covenant to fland ſeiſed. R 3 Lev. 126. Adm. Win 36. 
N | s | So, 
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So articles, by which a mother grants and demiſes to her ſon, 


2 Lev. 214. N. Lev. 56. h 


80, a covenant to levy a fine to a ſon, and that the land hall. 


remain to the ſon free from incumbrances. R. 3 Lev. 306. 

To make an eſtate to A. and B. and that all eftates ſhall be to 
the uſe of the ſame indenture. R. Dal. 112. 

So, if the intent of the covenant appears uncertain : as, if 2 
man in conſideration of marriage, covenants that land ſhall de. 
ſcend, remain, and come, &c. for it does not appear, whether 


| he intends that he ſhall have it by deſcent, or by way of remain- 


der. 2 Nol. 788. J. 50. Vide 2 Levar7. R. Bend. pl. 153. 
1 And. 25. | 5 7s 

So, if he covenants, or gives, and grants land after his de. 
ceaſe ; for it does not appear that he intended to make himſelf 
tenant for life. R. 2 Rol. 788. J. 45. 789. J. 5. R. 1 Sid. ;. 
Semb. cont. 2 Lev. 77, 226. | | 

$0, if for affection he gives, or grants lands, of which he wa 
ſeiſed in reverſion after an eftate for life to B. and his heirs, to 
the uſe of D. and his heirs z for the uſe is not limited to B. but 
was intended to ariſe out of his eſtate, which Cannot be. F. 
1 Sid. 26. R. 2 Vent. 319. . 

If cefluy que u/e in tail, 14 H. 8. covenants, that he or his 


feoffees will not make an eſtate, levy a fine, Qc. but that the 


lands, after his death, ſhall deſcend to his fon ; this does nat 
raiſe an uſe, but is a covenant only. 3 Leo. 6. Bend. pl. 153. 

So, if another ſort of conveyance ſeems intended, it ſhall not 
be conftrued to be a covenant to ſtand ſeiſed: as, if a man gives, 
or bargains and ſells land to his ſon, without more; no uſe ariſes 
by way of covenant. Cro. El. 394. Semb. 2 Cro. 127. 


If he covenants, that after his death the land ſhall remain and 


be to his ſon, and his wife. R. Win. 60. R. Cro. El. 279. 
So, if a man makes a charter of feoffment, with a letter of 
attorney to make livery, and livery is not made; it does not 
operate by way of covenant. 8 Co. 94. R. cant. 2 Lev. 213. 
but there was a blank for the name of the attorney. | | 
So, if by deed inrolled in conſideration of marriage, he grants, 


gives, and confirms, and inſerts a letter of attorney to make 


livery. Agr. 2 Rol. 787. 1. 12. Cont. 2 Lev. 213. Adm. Pol. 532- 
[Yet if the covenantor is ſeiſed in fee, and there are apt words 
(as grant) a plain intent, and a proper conſideration (as naming 
one, the eldeft ſon of his well beloved uncle) a relcaſe (void 2 
ſuch, becauſe a grant of freehold to commence in future) 
take eſſect as a covenant to ſtand ſeiſed. Noe v. Tranmer, T. 30 


31 G. 2. 2 Will, 75.) | 


Yet the word, covenant, is not neceſſary, if there be words 
equipollent. 1 Vent. 140. 2 Rol. 789. J. 30. a 

And therefore, if a man in conſideration of marriage, Funn 
grants, and confirms land to A. and his heirs, to tlie uſe hic 
and his heirs; it ſhall be good by way of covenant. R. 2 lia. 
787. J. 5. K. 3 Mod. 237. 

[IF 2. ſeiſed in fee, in conſideration of marriage to be had be- 


tween him and B. by indenture between A. one part, and J. af 
| | | C. other 


* 
— 


Tx JT IL. 
C. other part, gives, grants, infeoffs, aliens and confirms to B. 
aud C. 1 their aſſigns, the lands then in his poſſeſſion, habend. 
to the uſe of B. for life, remainder to the heirs of her body by A. 
who covenants the lands ſball remain to the ſaid uſes, clear of charges; 


this ſhall operate as covenant to ftand ſeiſed, and B. has an eſtate 


in ſpecial tail, A. an eſtate for life by implication, and the 
reverſion in fee. Doe v. Aſſigns of Simpſon, T7. 28 & 29 G. 2. 
2 Will. 23. ] 


So, if a father, ths natural affe&ion, gives land to his ſon ; 


tho? livery be indorſed and not executed. Ray. 455. 

[If a father by deed in conſideration of natural love grants lands 
aſter his deceaſe to his two children, it is a covenant to ſtand 
ſeiſed. Rigden v. Vallier, H. 1750. 2 Vezey 252.] 

So, if for affection he grants and aſſigns a rent in fee; tho? 
this be a conveyance at common law. Ray. 48. 2 Vent. 150. 
R. 3 Lev. 32. | | 


” 


So, if he grants, bargains, ſells, enfeoffs, and confirms land; 


tho” there be a clauſe of warranty in the deed, and a covenant 
for enjoyment when the eſtate ſhall be executed. R. 1 Vent. 
127. 1 Mod. 175. 2 Lev. 10. | 


So, in all caſes, where the intent appears, that the covenantee 


ſhall have the eſtate, if the deed he defective, it ſhall be conſtrued 
a covenant to {land ſeiſed: as, if a ſon covenants, that if he dies 
without iſſue, he gives and grants the land to his mother. R. 


2 Lev. 226. 3 Lev, 372. 2 Jon. 105. Pol. 527. Carth. 39. 


If a man gives, and grants a rent to A. and his heirs, Halen- 


dum after his death, if he dies without a ſon then living. R. 


3 Lev. 370. 5 5 3 
If he covenants, that after the death of him and his wife 


the land ſhall deſcend and be to his fon and his wife. Semb. 


IWin. 37. | | 
If he enfeoffs truſtees, and grants to them to ſtand ſeiſed to 
the uſe of his brother, and there be no livery. 1 Ver. 141. 


But there was in the deed an expreſs covenant that the cgfuy que 


truſt ſhould enjoy. | 
(G. 3.) Upon what Conſideration. 
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So there ought to be a ſufficient conſideration, otherwiſe no (G. 3.) 


uſe ariſes. 


What ſhall 


And the conſideration proper for raiſing an uſe by way of Co- 3 good 


venant, is for love and affection. 
In conſideration of his brotherly love. Pl. Com. 30g. 2 Rol. 
785.1. 20. | | 


Ins conſideration of marriage had, or intended. Per Twiſd. 
_ 1 Sid. 83. Pl. Com. 301. 3. | | | 
So, for advancement of his blood or kin, &c. PI. Com. 30g. 


That the lands ſhould continue in his name, or blood. Pl. 
Com zog. 2 Rol. 785. J. 50. | | 
| That they ſhould deſcend to his heirs male, fc. Pl. Com. 


309. J. 2 Rol. 785.1. 40. 7 Co. 13.6. 


Sd, payment of debts, Oc. | 3 
| 1 OY In 
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In conſideration that he was bound for beg in ſeveral recogni- 
zances. Semò Cro. EI. 394. 

That he will enfeof him of ſuch land. in. 59. 

And it is ſufficient, if a conũderation appears by tue import of 


tbe deed, tho? it be not expreſſed: as, if a man covenanrs to 


and e to the uſe of his ſon, daughter, wile, MOT Se. 


7 Co. 40. K. 1 And. 79. 
To the uſe of his mother. R. 2 Fon. 105. 


So, if a man for love to his fon, covenanfs to ſtand ſciſed to 


the 1 5 of tamfclf for life, and aferwaits to his wife for life, 
and afterwards to his ſon, fc. an vie ariſes to his wife (being 
named his wife) tho' another conſideration is expreſſed. N. 
2 Rol. 782.1. 40. 7 C. 40. 

So, if a conſideration expreſſed for one extends to dhe, to 
whom by the covenant the eſtate is limited in the ſame deed, it 
is ſufficient : as, if a man, in conſideration of affection to his 
eldeſt ſon, covenants to ſtand ſeiſed to the ute of him in tail, and 
afterwards to the uſe of his younger ſon, Sc. an eſtate ariſes to 


the younger ſon ; for the confideration expreſſed to the elder ex- 


tends to the younger ſon. R. 2 Rol. 783. l. 5. 
If, in conſideration of aſſection to his brother, he covenants 
to land ſeiſed to the uſe of his brother and his wife, for their 


lives; this extends to the wife of his brother. 2 Rol. 783. |. 


50. 786. J. 10. 
So, in conſideration that be will marry his dmichter,: a cove- 


nant to be ſeiſed to the uſe of both. 2 Rel. 584. J. 5,15. 


So, in conſideration of affection to his ſon, extends to the 


wife of his ſon. 2 Rol. 784. JI. 10. 2 Cro. 168. 
So, if an eſtate be limited to ſeveral, upon a conſideration 


which extends. only to one, the uſe of the whole ariſes to him: 


as, if a man, in conſideration of affection, covenants to ſtand 
ſciſed to the uſe of B. his brother, D. and C. in truil, Cc. 
tho* D. and C. are ſtrangers, to whom the conſideration does 
not extend, B. ſhall have the whole. K. 2 Rol. 783. J. 15. 


Vid pa, (G. 5.) 


So, if ſome conſiderations expreſſed are good, and ſome not, 
it is ſufficient: as, in conſideration of 1001. and a rent to be 
granted; tho? the conſideration of the rent is executory, and 
therefore not good, the * ariſes upon the other conſideration 


of 1001. R. Mo. 547, 8 


So, a grant, in conſideration of affection, and alſo of money, 
ſhall be good by way of covenant. F. 3 Lev. 192. 


So a conſideration conſiſtent with the decd, or with the conſi- 
derations expreſſed, may be averred. 2 Co. 76. 2 Kol. 780. 


445. 790. . 5. 7 C. 40. 
As, if in conſideration of continuing the eſtate in his family, 


Fe. a man covenants to ſtand ſeiſed to the uſe of B. it may be 


averred, that B. is of his kin. F, g. 301. 
So, if the conſideration expreſſed i is not ſufficient to raiſe an 


which are good. 2 Rel. 790. I. 10. 


uſe, it may be averred to be made upon other cenſiderations, 


[ Contra» ; 


ni. 


S M V N F. 277. 
[ Contra: if no conſideration is mentioned i in a deed, you may 
enter into proof of couſideration; but if any conſideration is 
mentioned, and not ſaid for other coi 5 derations, you cannot prove - 


any other. Peacacl v. Monk, 1748. 1 Vexey 12%]. 


But if the conſideration be too general, it is not fuFcient : as, (G. 4.) 
if a man, for divers good and valuable conſiderations, covenants What nor. 
to ſland ſeiſed; no uſe ariſes. 2 Rel. 786. J. 35: R. 1 Co. 176. Lit be too 


general, o 
Mo. 145. R. 2 Co. 15. e. 5 
"ha if the conſideration mentioned docs not import quid pro gu9 port a real 


as, in conlideration of lung acquaintance, or being ſchool- fellows, conſidera- 


Ee. Com. 302. 4. R. 2 Rul. 783. 1 35 tion. 
Or, being chamber-fellows, or, intire friends. R. 2 Rol. 783. 
39. 


In confideration, that the king is the head of che common- 
wealth, hath the charge of preſerving peace, repelling hoſtilities, 
Ce. N. 2 Co. 15. Semb. t Aud. 141. 

Iu conſideration of love and aftection to him who is not his 
KE 
Or, to his baſtard, or natural ſon. Co. FR 123. 4. K. 2 Rel. | 
785. J. 25, 30. 

So, if it be, in conſideration that A. out of the profits of the 
Jands ſhall pay his debts ; it is not ſufficient to raiſe an uſe to 4. 
tor he gives nothing. R. Mo. 194. 1 Leo. 195. 

Vet, if a covenant be, in confideration of marriage, to A. and 
B. and the heirs of their bodies, &c. and afterwards there be a 
fcoffment and fine to the ſame uſes ; tho? the marriage does not 


take eſſect, but B. (the woman) marries another, ſhe ſhall take a 


moiety for life; for by the fine, c. the uſes are fixed in 4. and 
B. R. Jon. 346. Vide . 55) | 


80, if a man be a ftranger to the conſideration, no uſe ariſes to (G. 5.) 
him ; as, if a man, in conſideration of marriage between his fon If the cove- 


and A. covenants to ſtand ſeiſed to the uſe of them 5 life, re- hantee bea 


mainder to C. the remainder is void, 7. Com. 307. B. 2 Rot: = 3 


784. J. 20. ; ration. 

If, for payment of debts, 85. he covenants to Hand ſeiſed to 
the ule of himſelf for life, and afterwards to A. for years; the 
eſtate to A. is voi id, if he was not executor. N. 2 Rol. 784. J. 35. 
1 Co. 154. a, 1 Leo. 195. 1 And. 260. 

If, for advancement of his blood and marriage of his baftard, 
he covenants, Ec. no ule ariſes to the baſtard ; for ſhe is jitta po- 
fuli, and a ſtranger, 2 Rol. „ Ard. 79. Vide Pa- 
dard, (E.) | | 

If, for advancement of his blood, name, and iTue, he cove- 
nants to ſtand ſeiſed to his ſirſt, "le and other ſons in tail, re- 


mainder to the king; the tenden to the king is void, for want 
of a conſideration. R. Mo. 195. 2 Co. 15. 


If, in conſideration of the marriage of his fon with A. without 
laying, for a ſettlement in his name or blood; no eitate ſhall ariſe 
to himſelf, for the father is a ſtranger to this coulideration, waich 
was perſonal to the ſon. 1 Bronwnl. 192. 

So, 
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$o, if in conſidetation of natural affeQion, a man covenants to 
ſtand ſeiſed to himſelf for life, with power to make leaſes, Ec. 2 
leaſe to a ſtranger is void, for he is not within the conſideration, 


upon which the power was founded. N. 2 Rol. 260. J. 30. 2 Cr, 


181. | 
So, if it be in conſideration of marriage, with power to make 
leaſes, and the huſband leaſes to a ſtranger ; the leaſe is void as to 
the wife. R. 1 Lev. 30. 5 5 
So, if one covenantee be a ſtranger, and the other not, the 


whole veſts in the other; as, if A. for natural love, covenants 


with B. his brother, C. and D. to ſtand ſeiſed to the uſe of the 


covenantees and their heirs, in truſt to raiſe portions for his iſſue; 


the whole uſe veſts in B. his brother, to whom the conſideration 
extends, not to the others. R. Jon. 419. 2 Fol. 783. I. 15. 
Tho? the limitation was, upon truſt to raiſe portions, the eſtate 


veſts, which is not deſtroyed by the truſt ; but the eſtate ſhall be 


ſubject to the truſt in equity. R. Jon. 419. 


And if the truſt becomes impoſſible by the act of God, the eſ- 
tate ſhall be abſolute in the truſtee. lil. | 


So, if in conſideration of affection to his wife, a man cove- 
nants to be ſeiſed to him for life, afterwards to his wife for life, 
afterwards to ſuch as his wife ſhall appoint ; the conſideration does 
not extend to a ſtranger to whom the wife ſhall appoint it. Sem. 
F, g. 300. | | | 

[If A. in conſideration of love and affection to his wife, cove- 
nants to ſtand ſeiſed to the uſe of them, and the ſurvivor for life, 
remainder to their iſſue, remainder to ſuch perſon as wife ſhall 
diſpoſe to, and for want of ſuch diſpoſition to B. which H. is ne- 
phew to A. tho? not named as ſuch in the deed, and the wife after 


_ 4/8 death without iſſue conveys to D. D. has no title, as being a 
— and B. bas a title, as being named in the deed, he may 


arer himſelf within the conſideration, Goodlitle v. Petto, P. 5 G. 


2. Str. 934.] | 


So, if a man, in conſideration of marriage and 1000 paid, 
covenants to ſtand ſeiſed to 4 and B. his intended wife; no uſe 
ariſes, tho? the money be paid, if the marriage does not take ef- 
fea ; and the marriage was the principal, and the money only ac- 
ceſſary to it. R. Mo. 102, | 

So, if the conſideration be contingent or future, no uſe ariſes 
till it happens: as, if a man, in conſideration of his marriage 


with B. covenants to ſtand feiſed to the uſe of himſelf and B. no 


uſe arifes till the marriage takes effect. R. 2 Rol. 792. l. 50. 
J. -- 8 

If a man, in conſideration that A. will pay his debts, Cc. co- 
venants to ſtand ſeiſed to the uſe of A. c. no uſe arifes till the 
conſideration be executed. R. Mo. 194. | 


But a contingent uſe ſhall ariſe by a covenant to ſtand ſeiſed, as | 


well as by a feolfment. Per 3 J. Cro. El. 801. 


So, if the conſideration ceaſes, the uſe alſo ceaſes: as, if a | 


man, in conſideration of his marriage with B. covenants to ſtand 
ſeiſed to the uſe of him and B. and the marriage is ſolemnized 


before 


defo 


agre 


ple 
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before B. attains the age of twelve years, who after ſuch age diſ- 


agrees; the uſe ceaſes as to B. 2 Kol. 792. J. 52. 
50, if after marriage they be divorced. 2 Rel. 792. J. 52. 


uy concerning Covenants, and in Writ of 
Covenant. 


2 Pladrr, (C. 45, &c. = 25, 26.—2 v. 1, &c.—2 W. 32.) 
Releaſe of Covenants, 
Vide Releaſe, (L. 4 


Lide alſo more of title content; in chancery, (2 M 16.—2 KX. 
I, &c.) 


G s ‚ TVR IE 


vid Abatement,—(E. 6.—F. 2.—H. 42.) —Plaadi, (2 W. 21.) 


E ‚ TN. 
(A) Covia, What ſhall be. 


'OVIN is a ſecret contrivance between ſeveral to defraud and 
rejudice another. Co. L. 357. a. 9 Co. 110. 
80 ht" may be committed by one only. 9 Co. 119. 6. 


(B. 1.) An Ad bu Lovin is void, 


T HE law abhors covin ; and therefore every covinous act ſhall 


| be vaid. | 
So a lawful and rightful at, if it be done by covin, ſhall be 
void: As, if a wife, after the death of her huſband, be of covin 
with B. to diſſeiſe the tenant, and endow her; the tenant ſhall 
avoid the dower. Co. L. 357. 5. 

If tenant for life makes a ſurrender of his alla; to defraud his 


creditors, it ſhall be void. ide Hale in 1 Vent. 257. 


(3. 2.) 80, a fraudulent Gift, &c. 


By the ft. 50 Ed. 3. 6. w divers give their chattels by 
colluſion, and then flee to places privile ed till their creditors 


compound, it was enacted, that if ſuch gift be found to be made 
by colluſion, the creditor ſhall have execution of the chattels, as 
if no gift had been made, 

And 
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3 Co. 82. 6. 


EDDY: EE, 

And by the ff. 3 H. J. 4. Deeds of gift of goods and clutch 
to defraud creditors, made on truſt, Cc. ſhall be void. 

So, by the f. 13 El. 5. Every gift, grant, bargain, Cc. of 
goods and chattels, or any profit out of them, and every bong, 
judgment, and execution made of intent to defraud creditors or 
others of their juſt actions, debts, damages, forfeitures, heriats, 
mortuaries, Sc. ſhall be void againſt the perſon ſo defrauded, hi; 


| heirs, executors, or adminiſtrators, Cc. 


And if any party or privy to ſuch fraudulent giſt, grant, &. 
put in ure, or avow, Ec. the ſame as true, and done bong fid: and 
on good conſideration, he ſhall forfeit the whole value of ſuch 
goods, bond, Sc. a moiety to the queen, a moicty to the party 
grieved. BR 


Provided, not to avoid any intereſt in goods, chattels, c- con. 


veyed, Ec. on good conſideration and bond fide to any perſon, net 
having at the time of ſuch conveyance notice of ſuch covin. 

A fraudulent gift, or graut of goods and chatteis was void by 
the common law. Dy. 295. a. | 

And therefore, if it was made after judgment to defraud the 
execution, it was not a treſpaſs in the officer, or creditor, who 
took them in execution. Dy. 295. a. by 

Yet a fraudulent deed was not void by the common law againſt. 
him, who had a younger title. MR. 3 Co. 83. 4. 


But now, without queſtion, every gift, grant, Ec. being frau- | 
dulent ſhall be void, as to creditors, &c. whether they claim by a 


younger, or by an elder title. . 


As, if a man, being in debt, conveys his goods to another, and 


takes the profits. Dy. 295. „5 

If a man before his death bargains and ſells all his horſes to ano- 
ther, without a conſideration, to defraud the lord of his heriot. 
DNS. --: | 


If a man, indicted for recuſancy, conveys his leaſes and goods 


to others, upon feigned conſiderations, to defeat the king of his 
forfeiture, and then flies over ſea. N. 3 Co. 82. a. 
And the word, forfeiture, in ft. 13 LI. 5. ſliall be extended to 
every thing which may be forfeited to the king, or to a ſubject. R. 
If A. males a feoffment to avoid a formedon, Cc. agaimil lum, 
and then pleads non-tenure. „e. Co. El. 233. 


And a deed has the enfigns and marks of fraud, if it be com- 


prized in general terms: As, if he grants all his goods and chattels 
generally without exception. R. 3 Co. 81. a. 

If it be made in a ſecret and clandeſtine manner. R. 3 Co. 81. 
. „ ö 


If it be pending an action, indictment, Sc. 3 Co. 81. 4. 


If it be accompanied with unuſual clauſes: As, if the deed ex- 
preſſes, that it was made honeſtly and Lond fide, c. IIid. : 


Or, has the colour of payment of debts; when none were paid, 
and the poſſeſſion continues with the bargainor. 6 Co. 72. 4. 


So, if it be upon an expreſs truſt. 3 Co. 81. b. 
05 
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Or, if a truſt be implied: as, if after the gift, bargain, Oc. 
the vendor continues in poſſeſſion, and takes the profits, Se. 3 
G. $1. 4 | | 5 

If the grant be without any conſideration. 3 Co. 81. 6. 

If the grant be for affection, or in conſideration of blood, or 
nature. bid. | 

Or, toa ſon, couſin, or other relation. Thid. 

If a bargain, c. of goods be attended with marks of fraud, it 
ſhall be void, tho“ it was made upon good and valuable conſidera- 
tion : As, if A. conveys all his goods and chattels to a real creditor 
for ſatisfaction of his debt, and afterwards continues in poſſeſſion, 
fr. R 3Co 80. 3. *2 Term Rep. 587.* 

18, the purchaſe of a debtor's goods, with the knowledge of 
a ſequeſtration by chancery, or of a judgment and execution, 


though for a valuable. conlideration, is void. Corp, 434 


If the vendee continue in poſſeſſion, and appear as the vH 
owner, this is evidence of fraud. I. ibid. | 

*So, is the circumſtance of a man's being indebted at the time 
of his making a voluntary conveyance. Id. ibid.“ | 

*But theſe are not concluſive; the queſtion may ſtill remain 
whether the conveyance was bond fide, Therefore, where A. be- 
ing indebted, in confideration of marriage, and of 10,000/, his 
wite's portion, which was ſuppoſed to be more than the amount of 
his debts at that time, along with his real eſtate, which was 
tought not to be an adequate ſettlement, conveyed likewiſe his 
/or{Lold goods, in truſt for himſelf for life, remainder to his wife 
fur life, remainder to his firſt, Sc. Jon in ſtrict ſettlement. - The 
being a ward of chancery, the ſettlement was approved of 
the malter, and the goods enumerated in a ſchedule. A. after 
darriuge continued in poſſeſiton of the goods: it was held that 
ls Conveyance was good even as againſt creditors at the time of 
ne ſettlement. Corp, 432.“ | | 

59, if A. indebted to ſeveral perſons, conveys all ll is goods to 
ein ſatisfaction of his debt, upon agreement, that he will deal 
wourably with him; for tho? it be a good conſideration, it is not 


lind fide, R. 3 Co. 81. a. 


it a man be party or privy to a fraudulent grant, Oc. an infor- 


dation lies againſt him upon the / 13 El. 5. 3 Co. 80, b. 


Or an action of debt for ſo much as is the value of the goods, by 


i am, &c. Dy. 35 1. 3. | 

And, if to defraud of an heriot, Ge. a fraudulent deed be made 
of twenty horſes ; an action lies for ſo much as was the value of 
Al W contained in the grant. Per 2 J. Manw. cont. Dy. 
351. 5. | 

If a fraudulent gift, grant, Ec. be made, it fhell be abſolutely 
void as to creditors. | 

But it is not void as to the party, his executor, or adminiſtra- 
ter: and therefore, the adminiſtrator,” to covenant for delivery of 
es fold by fraud to B. and covenanted to be delivered at the 
Kit ot the covenantor, cannot plead the /. 13 El. 5. and that 

| . : | | the 
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the ſale was to defraud creditors. R. Tel. 196, 7. 2 Cro, 271. 


But a gift, bargain, Cc. ſhall not be fraudulent, if it be made 
bond fide and upon valuable conſideration. Vid poſt, (B. 4.) 


(B. 3.) And a fraudulent Feoffment, c. 


So by the ff. 50 Ed. 3. quod vide ante, (B 2.) A feoffment 
found to be by colluſion to avoid execution, ſhall be void. 

And by the /. 13 El. 5. Every feoffment, grant, conveyance, 
Sc. of lands or tenements, or any profit or charge out of them, 
as of rent, common, c. made to defraud creditors, or others, of 
their juſt actions, ſuits, debts, damages, penalties, forſeitures, 
heriots, mortuaries, reliefs, ſhall be void as to all perſons who 
might ſo be defrauded, their heirs, ſucceſſors, executors, adminj- 
ſtrators, or aſſigns. 5 

So, by the fl. 27 El. 4. Every conveyance, grant, charge, eſ- 
tate, incumbrance, or limitation of uſe, of, or out of Jands or 


{ettler 
tenements, made to defraud any who hath or ſhall purchaſe in fee, 


for ſo 


- Every voluntary conveyance primd facie ſhall be fraudulent * Hef angth, 
to a purchaſer. Adm. 1 Sid. 133. 1 Vent. 194. K. Ga. Cb, Or to | 
100, 217. Per Hale, 2 Lev. 147. | 80 If t 
Tho' it be for advancement of his blood, for natural aſſecttm iſto whoſe 


for lives, or years, the ſame lands, or any part of them, or any If 
rent, Ec. out of them, ſhall as to ſuch purchaſer for money or after 2 
other good conſideration, and all claiming by, from, or under ſon; t 
him, be void. | Lune 2 
And every conveyance, Cc. with any clauſe of revocation, &. [Bu 
ſhall be void as to any, who ſhall after purchaſe for money or out of 
other good conſideration (the firſt conveyance not revoked) und ther pr 
all claiming by, from, or under them. 3 p on the 
And any, party or privy to ſuch fraudulent conveyance, who and mo 
puts the ſame in ure, as true and made bond fide or on good conſi· ind rele 
deration, to the prejudice of ſuch purchaſer, ſhall forfeit one year's ur ann 
value of ſuch lands; a moiety to the queen, a moiety to the party lfe, ren 
| grieved. | | | remand 
Provided not to extend to any conveyance, charge, c. made Guphte: 
on good conſideration, and bond fide. 8 change 
And therefore, every feoffment, c. made to defraud creditors ſettlemei 
Sc. ſhall be void. Vide Fraudulent Gift, Cc. ante, (B. 2. ) $56.) 
p So every conveyance, t&c. to defraud a purchaſer, is void 25 to 80 a 
f him, 69c.—Who ſpall be a purchaſer, vide in Chancery, (4 J. 2. Gilent 2 
i So, if tenant for life commits a forfeiture, to the intent that the lature, 4 
| reverfioner ſhall enter; a purchaſer ſhall avoid it, as well as a co" No of x 
[ veyance. Per Hale, 1 Vent. 257. So if 1 


&c. 80 a Cc 
Tho? it be in conſideration of a marriage had, where there lr tho! | 

was no precedent agreement for it. Ca. Ch. 99. Vide infra 9 it w 

Vide pofl, (B. 4.) | 5 a cha 
So a ſecret aſe, Cc. ſhall be fraudulent. 6 Co. 72 er grante 


8 


\ 


e % n 


Go a conveyance upvn colour of a good conſideration, is frau- 


0 dulent, where it is only colourable: As, if a man aſſigns a leaſe 
to an infant for paymeat of debts, which are not paid. R. 6 Co. 72. 
If he conveys to his daughter, Cc. for her proviſion in mar- 
riage, and ſhe does not marry. R. 1 Sid. 133. ; 
Or conveys to truſtees to the uſe of himſelf for life, with power 
to make a mortgage, and then in truſt to ſell for payment of his 
nt debts. R. 2 Per. 510. | 7 | . 
If tenant in tail conveys to truſtees by fine upon truſt ts pay 


e, debts with power to make leaſes with rent or without rent, for 
m, any time, and afterwards continues in poſſefſion ; for the power 
of of leaſing, and the continuance in poſſeſſion, are marks of fraud. 
es R. 2 Lev. 147. a 5 | 

ho So if there was an agreement before marriage to make a ſettle- 
m ment, and he after marriage makes a ſettlement for other purpoſes. 


R, 2 Lev. 147. | | 


el. If the agreement was only for a jointure to the wife, and the 
or ſettlement goes to the iſſue of the marriage, it will be fraudulent - 
fee, for ſo much. 1 Ver. 285, 6. | 25 
any If the agreement was upon the marriage of P. his ſon, and 
7 Or after a limitation to B. for life, he limits in remainder to another 
der ſon; the remainder will be fraudulent as to a purchaſer. K. 
Lore 22. | 
Ee. [But if A. ſeiſed in fee has a mother who has annuity iſſuing 
y or out of the whole lands, and two brothers B. and C. and the mo- 
und ther previous to A.'s marriage, conſents to part with her ſecurity 
on the whole lands, and to take it on part of the lands; and 4. 
who ad mother join in fine, and then in conſideration of ſaid grant 
onlt- ind releaſe, and of marriage and portion, conveys to truſtees to 
7ear's ja annuity out of part, then the whole lands to the uſe of A. for 
party iſe, remainder to preſerve, &c. remainder to firſt and other ſons, 
c:mander to F. and C. ſucceſſively in tail-male, remainder to the 
made daughters of A. remainder to A. in fee; the mother's conſent to 
0 change her ſecurity is a good conſideration for A. to make this 
Jitors I btlement on B. and C. Koe v. Mitton, M. 8 G. 3. 2 Wilf. 
356. | | | 
We 0 conveyance with a clauſe of revocation will be frau- 
2. Gilent as to a purchaſer, though the power of revocation be 
nat the ſature, viz. after the death of B. Ec. and the ſtatute ſpeaks 
a con oy of a preſent power. K. 3 Co. 82. J. Mo. 618. Brig. 23. 
dv if the power of revocation is to be exerciſed with the aſſent 
ent u ef another. 3 Co. 82. b. Bridg. 23. 
Ca, Ch Or to be executed by another. 


So it the power be reſerved by the recoveror, and not by him 
ect, B's whoſe uſe the recovery was. K. Mo. 616. 
90 a conveyance, with a power of revocation, will be fraudu- 
re there rt tho' made in conſideration of marriage, c. Lane 22 
de infra o it will be void as to the conuſee of a ſtatute, or any who 
52 charge ont of, or upon the land, as well as to a purchaſer, 
r grantee, Sc. of the land itſelf. R. Bride. 22. | 
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wards the power be extinguiſhed by fine, feoffment, c. to the 


- M6. 618. x 
eſtate, the purchaſer ſhall avoid it. K. 6 Co. 72. 6. 


„ 


* 
7 


e 0 4m 
So if a conveyance be with a clauſe of revocation, and after. 


intent to defraud a purchaſer ; the fine, feoffment, Ec. ſhall be 
void as to him, for a conveyance with a power of revocatiou is 
in the ſame degree as a conveyance by fraud. K. 3 Co. 84. 4. 


If a father makes a fraudulent lcaſe, &c. and the ſon ſells the 


Though the ſon did not know of the fraudulent conveyance, 


6, Co. 72. b. | 
A frandulent conveyance ſhall be void as to a purchaſer though 


he had notice of it before his purchaſe. R. 5 Co. 60. ö. D. 
7 | 


(B. 4.) What ſhall not be fraudulent. 185 

: ; | | b 

But a conveyance ſhall not be fraudulent, if it be made upon for 0 
good conſideration, tho' it was concealed, or ſecretly made. . ther 
2 Cro. 158. 455. R. 1 Vent. 194 3 the f. 
Zo if it was concealed in the time of the civil war, for fear of a 83 
ſequeſtration. K. 1 Sid 134. | tie x 


So a leaſe made by him who has a power of revocation, ſhall 


not be fraudulent, tho? there be no conſideration, except the rent 80 
reſerved R. 2 Cro. 181. | pu: cli 
So a conveyance upon a good conſideration is not fraudulent, 80 
though it was not for money: As if it be upon conſidtration of a cer aft 
marriage to be had ide Coæup. 705, 708.*  __ N dulent 
So if it be made after marriage, in purſuance of articles, 7 WW tl nc 
before marriage. R. 2 Cro. 158, 455. R. 1 Vent. 194. Vie Wc. 
ante, (B. 3.) - - | | - 80 a 
Or, in purſuance of an agreement by parol before marriage. WW joning 
2 Cro. 158, 455. 1 Vent. 194. IE tothe 1 
Tho? it be provided, that it ſhall be void upon ſertlement of Kite. 
another jointure on his wife, and ſo in ſome ſort 1s determinable at 80 a 
his pleaſure. N. 2 Cro. 455. - 5 ito a | 
Or if it be with a clauſe of revocation, with the conſent of four the wor, 
truſtecs for the wife; for the ſettlement, being upon g. 0d conli- 22 
deration, and not determinable at his pleaſure, or of any in tral And 1 
for him, is good. R. 2 Jon. 94. | 5 be bego! 
So if huſband and wife join in the alienation of land, limitel Ne the u 
to them and the heirs of their bodies by marriage ſettlement, ad vpon th 
the ſame makes a 


the ſame day the huſband ſettles lands of greater value to . 
uſes; the ſecond ſettlement is not fraudulent as to a Pacha ſur be: 
the ſame land, though it does not appear to be purſuant to we 7. 


marriage agreement; for it ſhall be intended the wife would ot Or co 
otherwiſe have joined in the alienation of her jointure. R. 2 N : Mo. 
71 5 ä 5 So if 
„ ö 
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80 if the huſband, upon ſuch alienation, undertakes to give to 
the wife, at his death, 4oo/. and afterwards gives an obligation 


to ſuch intent. R. 2 Lev. 148. | 

Sy a ſettlement upon marriage, with a proviſo to charge land 
with 200cl. is not void as to a purchaſer; tho” it was voluntary 
as to ſuch proviſo. R. 1 Lev. 151. Ls 


Sy if a conveyance, in its commencement voluntary or covin- 


ous, becomes afterwards ſettled upon a good conſideration, it ſhall 


| not be avoided, as fraudulent, by a ſubſequent purchaſer: As if a 


man couveys to his daughter, as a. proviſion for her when ſhe ſhall 
marry, and upon proſpect of this ſettlement, ſhe. marries, and 
then the father ſells for a valuable conſideration 5 the *pur- 


chater ſhall not avoid the ſettlement upon the daughter. R. 


1 $1. I s 4. 

80 if — makes a covinous ſettlement upon his ſon, who ſella 
ſer a valuable conſideration, and afterwards the father ſells to ana- 
ther for money; his purchaſer ſhall not avoid the ſettlement by 
tle ſon. N. 1 Sid; 134. | EE 

So if a voluntary leale be aſſigned for a valuable conſideration, 
the purchaſer of the inheritance after the aſſignment, ſhall not 


aruid it. R. 3 Lev. 388. Kin. 423. | 


do a v duntary ſettlement by a father, ſhall not be avoided by a 


pu:chaſcr from the ſon. 1 Ver. 46. 

do if the confideration extends only to an eſtate-tail; a remain- 
Gar afterwards, though without good conſideration, is not frau- 
dulent; for a remainder after an eſtate which may be perpetual, 
fl not be ſuppoſed made for defrauding creditors. K. 2 Lev. 
bog: | | 

So a ſettlement after marriage, in conſideration of the wife's 
joining in the alienation of her jointure, ſhall not be fraudulent as 
o the iſſue, tho? the huſband might have barred them without his 
mte. R. 2 Lev. 71. LOOPY 

50 a voluntary conveyance ſhall not be taken to be fraudalent, 
s to a purchaſer upon a conſideration of nature, or blood, tc. for 
te words in the ff. 27 El. for money or other good conſideration, are 
tantamount to the words, or other valuable conſideration. R. 3 Co. 83. 

And therefore, if a man for advancement of his heirs male to 
be begotten, upon the body of his wife, covenants to levy a fine 
to the uſe of himſelf for life, and afterwards to his eldeſt iſſue male 


upon the body, Cc. and afterwards, to defeat that covenant, 


makes a fraudulent leaſe, -and then levics the fine; tho? the eldeit 
uc be a purchaſer 0 fide, he ſhall not avoid the leaſe. N. 3 Co. 
63.b. Cro. EL. 444. £7 0 

Or covenants to ſtand ſeiſed to the uſe of his ſon, nephew, De. 
R. Mo. 602. - | A | 

do if a man makes a ſettlement after marriage, upon his wife 


* 1 . .* * 
ſor ler jointure, without a precedent agreement, the wife 


A 


"all not avoid a fraudulent conveyance made before. R. Cro. 


£1 44 . 
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the vendor before by advice of friends: For the ſtatute does no 
extend to a purchaſer by indirect means. 3 Co. 83.4, C 


Vide Abatement, 78. I, Ec.) - Accompt, (E. 2.) —Adlion upon th 


5 © 0 7 3 

So if a leafe be made bond fide, but without a fine given, 0 
rent reſerved; the leſſee ſhall not avoid a fraudulent conveyance 
made before. R. 3 Co. 83. 4. ä 

So if a man, by impoſition of the vendee, ſells to him at 2 
under-value ; he ſhall not avoid a voluntary ſettlement made by 


EL. 445. | „ | 
So if a purchaſer upon conſideration of nature, or blood, after. 


wards ſells upon a valuable conſideration ; the vendee ſhall n 

avoid a voluntary ſettlement made prior to the ſettlement on hi 

vendor. R. Mo. 602. R. Ray. 25. 

Vide Fraud inT itle Chancery, (3 F. 1, 2.—3 M. 1, &.—3N.1- 
4 D. 3.—4 H. 4.—4 L. 1—4 . 


O0 NC 1. 
King's Council, 
| Vide Rey, (F. 1, Ke.) 


' Preſident of the Cauntil, 
Vide Roy, (E. 2.) 


Prion Council, 
Vide Roy, (E. 2, &c.)—Parliament, (L. 30.) 
Common Council, 
2 Franchiſes, (F. 25.) — London, (F.) 
COUNT. 
Caſe, (C. 2.)—Ation upon the Caſe upon Lſumpſit, (H. 2, ke 


— Aion upon the Caſe for a Conſpiracy, (C. 2, &c.)— Adian 94 
the Caſe + a rn (F. — upon the Caſe j# 


efamation, (G. 1, &c.)—Afion upon the Caſe for a Diſturban, Bi 
i e upon 1 Caſe 2 (B. 1. 2) and e 
— Aaion upon the Caſe for a Nuiſance, (E. 1.)—A&n was © 
the Caſe upon Trover, (G. 1, &c.)— Amendment, (L. 1, 2./- Th 
Annuity, (E.) — Appeal, (G. 6.)—Attorney, (B. 21.) Al Party 
Querela, (E. 6.)—Chartrs, (B. 2.)—Courts, (P. 9. — U 4 
| 


(C. 4.)—Phader, (C. I, &c.)—F. 6, 7 12.—-M. 1.—8. 27 


43.—Y. 3.—2 L. 1—2 8. 16.—2 V. 2—2 W. „K. 
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X. 2—2 V. 2.—2 Z. 1.—3 A. 5.—3 E. 2.—3 F. 2.— 
1 I. 3.—3 K. 10.—3 M. 3.—3 N. 3.—3 O. 2.—and other | 


lere in the fame title. J—Probittion, (L.) - Qua, Impede, (B. a.) 


. ny vucher . 
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COUNTERFEITING. 
Vide Forgery. 

Counterfeiting the Great or Privy Seal, 

Vide Juſtices, (K. 6.) 

- Countexfciting Ponep. 

Fide Fuflices, (k. 7. 
COUNTERMAND. 
Countermand of a Will, 

vide Devi, (F. 1, 2.) 
Counteʒmand of an Authority, 
Vide Attorney, (B. 9, &c.—C. 8, &c.) 
G 
Nd. Voucher, (B. 1, 2.) 


counrTy. 
(A) County, 


HE kingdom was divided into counties before the time of 
king Alfred. Co. L. 168. a. 2 Inft. 71. 
But others aver, that the diviſion of the kingdom into coynties, 
and of the county into hundreds, and ↄf the hundred into-tichings X 
was originally made by king Alfred. | 
The county, by the Saxant, was called the ſhire, from Schiram, 
fartiri. Co. } 168, qa. ; | : 
be king by his patent may make a county, or erect any part 
of a county into a county by itſelf. Poph. 17. 
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So in the erection of a town into a county he may reſerve 3 


privilege, Cc. which the county out of which it is taken, had 


there before: As to hold courts, aſſizes, gaol- delivery there. I. 
Poph.'11. 1 And. 292. | 
The courts of Weſtminſter judicially take notice of every county. 
2 Sal. 266. FEW . 
As to county palatine, Vide Franchiſes, (D. 1, &c.)—Abate- 
ment, (D. 2.) es. | 12 8 | 
As to Wales, Vide IWales, (A. 3.) 


(B) Shcriff, 


(B. 1.) How conſtituted. 


HE earl had antiently the government of the county. Cz, 
L. 168. a. Dav. 60. a. > 
And now the ſheriff is the principal officer there under the king. 
Co. L. 168. a. = | | | 
Who was an officer before the conqueſt. 3 Co. Pref. 2 b. 
Antiently the ſheriff was choſen, as the coroner is, by the 
county. 2 Inft. 174, 558. By Art. ſup. Chart. 23 Ed. I. 8. 
By the /. of Linc. 9 Ed. 2. ſheriffs ſhall be aſſigned by the 
chancellor, treaſurer, barons of the exchequer, and juſtices; or, 
in abſence of the chancellor, by the treaſurer, barons and jut- 
tices. | | 


By the fl. 14 Ed. 3. 7. By the chancellor, treaſurer, chief ha- 


ron, and two chief juſtices yearly, the morrow after All Soul at 


„ide ſt. 12 the Excheguer.* 


R. 2. 2. 


” 


And the king ought regularly to name one of the three perſons 
preſented to him according to the ſtatute. Certified by the t- 
chief juſtices, with the agreement of the other juſtices, 34 H. 6. 2 
Inſt. 559. - | 

45 it is not of neceſſity, that the king appoint one of the three 
preſented to him. Semb. 2 Int. 559. „ | 

So the day for nominating ſheriffs may be adjourned by the 
king to a time after the morrow of All Souls. Cro. Car. 13. K. 


"Gros Gar. $95. -- 


So the king may appoint without ſuch aſſembly. R. Dy. 215.0 

The king by letters patent conſtitutes him, whom he will hare, 
to be ſheriff; Cromp. Of. of Sheriff 183. : 

And other letters patent are directed to all archbiſhops, biſhops, 


dukes, earls, barons, knights, and others within the county, to 


be aiding and attending upon the ſheriff. /bid. __ 
But by the f. 3 Geo. 1. 15. If a ſheriff die before his year 
ends, or be ſuperſeded ; his under-ſheriff ſhall continue in bis 0 
fice, and execute the ſame in all things in the name of the ſher! 
deceaſed, and ſhall be anſwerable for the ſame in all reſpects, of 


- 


f 
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(B. 2.) For what Time. 


Aude a ſheriff might be conſtituted for life, for years, or 
in fee. | | ; . 

But by the ff. 14 Ed. 3. 7. 28 Ed. 3. 7. 42 Ed. 3. 9. No 
ſheriff ſhall continue in his office above one year. 8 

And by the 2 23 H. 6. 8. (which confirms the former ſta- 
tutes) If any ſheriff, under- ſheriff, c. occupy his office contrary 


to the effect of the ſaid ſtatutes, (except under-ſheriffs and all 


other officers in London, and ſheriffs in counties that have an 
(tate of inheritance or freehold in their office) he ſhall forfejt 


2501. yearly, as long as he ſo occupics: And a pardon of ſuch 


offence or forfeiture ſhall be void. | 
And all patents of the ſaid office for years, for life, in fee, or 
tail, ſhall be void. 


And therefore, the commiſſion to the ſheriff ſays, commiſimus 


A. com' noftr?, &c. cuſtodiend 7 quamdiu nobis placuerit. Crompt. Off. 
7 Sheriff. 5 | KY f 
Yet by the /f. 12 Ed. 4. 1. G17 Ed. 4. 6. A ſheriff may exe- 


cute and return writs, and do any thing belonging to his office, 


during Michaelmas and Hilary terms, unleſs he be duly diſcharged, 


without incurring the penalty of the ſaid /. 23 H. 6. 8. 
1 (B. 3.) How diſcharged. 
After a new ſheriff 7s appointed, a writ ſhall be directed to the 


od ſheriff, commanding him quod comitat” una cum rotulis, brevis 
bus, memorandis, & omnivus aliis ad offictum vic. com. pred. ſpedtan. 
fer indentur” int” te H prefat” IV. conficiend” lileret. Cromp. Off. of 
Sheriff 183. 5. Dy. 355. a. 5 

And after ſuch writ delivered to the old ſheriff, his authority 
ccales. | 5 ; 
So if it be delivered to the under-ſheriff in the county- court. 
her 2 J. Dy. 355. a. Dub. Cromp. Off: of Sheriff 183. b. 

And if the under-ſheriff, after the delivery of the diſcharge to 
hs ſheriff, does execution, though he did not know it, it ſhall be 
void. Per 2 J. Dy. 355. a. in nrg. 
Aſter the writ to the ſheriff for his diſcharge, he ought to deli- 
ver to the new ſheriff, by indenture with a ſchedule, all writs and 
rolls in his cuſtody, and all priſoners by their names, and the 
cauſes for cis they were committed to him. Crump. Off: of 
Ver. 183, 5. i p | | N 

A of priſoners by under - ſheriff to the ſueteeding 
che ſheriff is good without indenture. Barnes 367. 

And if he does not mention any execution in the ſchedule, or 
ie uotice of it to the new ſheriſt by parol, when he delivers a 
piiſoner to him for another cauſe, and the priſoner afterwards 
elcapes; an action lies for the eſcape againſt the old ſheriff, R. 
Mr. 688, 9. 2 Leo. 54. | 

Veen 
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So a writ of ſuperſedeas, though it be not returnable, N. 
1 Mod. 222. 2 Mad. 217. 

And an action upon the caſe lies againſt . if he does not 
delirer it. R. 1 Mod. 222 

But an execution by the ſheriff before notice of his diſcharge, 

tho? a new ſheriff he appointed, ſhall be lawful. R. Dy. 335. 
in marg. R. Cro. El. 440. R. Mo. 364, 186. 

So the holding of a county court. Cro. El. 12. 

So if a barony, or other dignity, deſcends to the ſheriff, he i 
not diſcharged ; but he continues ſheriff 2 the will of the 
king. N. Cro. El. 12. 

Tho? the dignity deſcends in the time of parliament, fo that be 
ovght to attend parliament as a peer. Cro. El. 12. 

As to the oath, duty, and office of a ſheriff, Vide Viſcount, 


(C) County Court. 
(C. 1.) The Stile, Sc. The Sheriff's Court. 


HE ſheriff has two courts within his county: The tour, 
formerly the folkmote, for criminal cauſes, {de quo wide Lal, 

(A.) and the ſciremote, or county court. 2 Inf. 69. Dav. 60. a. 
The {tile of the county court is, Effex ff. curia prima comil' d. 


B. vic. com. pred. tent. apud D. c. 4 Infl. 266. X a 
And therefore, the county court is the court of the ſheriff. R - £ 
4 Co. 33- 4 
A writ of jufticies, &c. is directed to the ſheriff; for it is his _ ps 
court. 6 Co. 11. . 5 
And therefore, the ſheriff alone may name the county clerk; "EY 
for it is incident to his office. R. 4 Co. 33. 
And if the king by patent conſlitutes a county-clerk before the 
ſheriff himſelf has his patent ; yet the grant of the king ſhall be 1 
void. R. 4 Co. 33. Mitton. Th 
above 
(C. 2.) Who ſhall be Judge there. 4 2 
3 
The county court is a court baron and not a court of record, i 4 Ir/t 
which the ſuitors are judges, and not the ſheriff, R. 6 Co, 1 11.6. Is 
Per Choke and Litt. Cateſby cont. 6 Ed. 4. 3. b. In: 
Tho the plea be there by juſticies, c. 6 Co. 11. l. Do: 
Or, in admeaſurement of dower, replevin, &c. Hr Li So i 
7 Ed. 4. 23. a As, i 
In theſe caſes, the ſheriff or his bailiffs are only . 2 Inf. 
6 Ed. 4. 3. b. In 


And therefore, upon a judgment in the county court, à writ df I : 
falſe judgment lies, and not error. 6 Co. 11. 6. WEL 
Though the judgment be FD there upon a x juflicis. © 
2 Leo. 34, 210. 21 l. 6. 3 

But in re- diſſeiſin the ſheriff 3 is judge, and the proceedings are 
of record, upon which error lies. 6 Co. 11. 6. Fi de Afi 
(F. 1, Ce) 5 5 


% „ 5 


8o if a plea be there hy jg licier, the ſheriff ought to be there 
and cannot make a deputy: For if he does, the proceed- 


in perign, , | 
ings will be coram non fudice, and void. R. 2 Leo. 34, 210. 


Yet if the court is alledged to be held before the ſheriff, it 
ſeems to be well. 21 H. 6. 34. . e 
So in the tourn the ſheriff is judge. 6 Co. 12. 4. 


(O. 3.) When it ſhall be held. 
By J. M. Ch. g H. 3. 35. Nullus comitat' teneatur niff de mfr 
» which 


in menſem, & uvi major terminus efſe ſolebat, major 
was an aſſirmance of the common law. 2 Int. 0. 


And by the ff. 2 & 3 Ed. 6. 25. No county court ſhall be 
deferred longer than from month to month, and ſo be kept every : 
month. | 


And the computation ſhall be by lunar months. 2 nfl. 51. 
Vide Ann, (B.) | | > 
All county courts held for the county of York, or any other 
county courts that uſed to be held on Monday, ſhall be called and 
begun on Wedneſday, and not otherwiſe. 7 & 8 N. 3. c. 25. 


J. 9. „ | 
(C. 4.) At what Place. 


A county court may be held at any place within the county, if | 
it he not appointed by ſtatute in a place certain. 
*The county court for Sufſex ſhall be kept alternately at Chicheſter 


and Lexwes, 19 H. 7. c. 24 „ | 
he county court of Northumterlznd ſhall be kept only in the 


town or caltle of Aluwvick. 2 & 3 £4. . c. 25. f. 3. % | 
(C. 5.) The Juriſdiction of the Co 8 wt | 


The county court may hold plea by jufticies of any value (C. 5.) 
above 404. for it is in the nature of a commiſſion. 2 Inſt. 312. By juflivies. 
4 Inſt 266. Tho? the value be 1000/. 21 H. 6. 34. 

As in debt, detinue, treſpaſs, and other perſoual actions. 

4 Inſt. 266. F. NM. B. 85. F. | Es 

Iho' the treſpaſs be vi et arms. 2 Infl. 312. 

In annuity. 4 [nft. 266. = | | 

Dower, unde nihil halet, and quarentind habend'. | 

80 in divers real actions the ſheriff may hold plea by jufticies 2 
As, in admeaſurement of dower, or paſture. 4 7. 266. 

2 Inſt. 312. | N s ä 

In a writ of meſne, of cuſtoms and ſervices. 4 Inff. 266. 

In # 72 — nuſance, c. 4 Inſt. 266. Vide quod 
prinin, ( 3 | . RE 

in rationab. diviſis, and curid claudendd. 4 Inſt. 266. 

ln ſeda ad molendinum. Ibid. - : 

la right patent, or right of ward. 


Us: In 


c 0 un T Y. 


A In aative habende. 2 Inf. 312. | 
In plegiis acquictandis. | \ 
So in debt for tithes. Dub. 1 Lev. 253. ; 


(C. 6.) So the county court ſhall hold plea in an appeal af ol 
By appeal. or other . Vide Appeal, (F.) robbery, ra rape, 


(C.7.) So the county court may hold plea by writ of replevin of any 
By replevin. value; for the writ is in nature of a commiſſion. S 801 312. 
Vide Phader, (3 K. 1, c.) 
So in an homine replegiando. : 3 
So a writ of re-caption may be "EF. in the county court beſo 
the ſheriff and corouers. | 


Vide poſt, (C. 8.) 
fo 
(C.8.) So the county court halle plea by plaint i in debt, detinue, or 

By plaint. other perſonal action (not being v & armis under the value of pr 
406. 2 Inſt. 312. 4 Iuſt. 266. an 
So if the debt was originally above 406. if the plaintiff by his | 
declaration acknowledges the receipt of ſo much as reduces the ple 
debt under 40s. 
So it may hold plea by plaint of treſpaſs, if it be not vi 82 armis- 230 

As of a battery. 2 Inſt. 3 12. 

S8o by the . of Marlb. 52 H. 3. 21. The county court may E 
hold plea by plaint of replevin, tho? the cattle are of the value of cou 
2ol. 2 Infl. 139, 312. Vide Pleader, (3 K. 2.) F. 

But the county court cannot hold plea by plaint, in debt, deti- ame 
nue, or other perſonal action, of the value of 40s. or above: For S, 
placita de debitis aut calallis que ſummam 40s. attingunt aut excedunt cour 

fine brevi domini regis placitari non debent. 2 Inſt. 312. 4 1njl. 266, 

Vide Copyhold, (R. 14. — Court, (B. 3.) 7 
And it ought to appear in the declaration to be under 407. for s 

if he counts to more, tho” the verdict finds leſs, he ſhall not have 

judgment. 2 n}t. 312. or if he has judgment, it ſhall be reverl- 

ed. R. 2 Mod. 206. p 
Neither can he divide a debt, and by ſeveral plaints demand un. Lk 

der 40s. in each. 2 It. 312. and 
Nor can he join ſeveral debts in the ſame plaint, if they all _ 

amount to 40s. though each ſeverally be under that value. R. . 

Vent. 65, 78. fend : 
Nor can he acknowledge ſatisfaQtion of _ fallcly, to reduce oh 

the debt under 40% K. Pal. 564. "EE 
So the county caurt cannot hold plea vi & armis ; for then: Its Fl 

fine is due to the king, which cannot be aſſeſſed in a court not of : A 

record; and therefore, it ſhall not hold plea by rome and treſpa!! 1 

of bf ana. 2 Infl, 311. 4 Infl. 266. . 5 
Nor of wounds and mayhem. 2 Inſt. 312. 1 5 
Nor for deceit or maintenance. 8. = 


Or forging of a falſe deed, 


E» Ä w TF.. 


90 it ſhall not hold plea i in account againſt any, as receiver, tho? 


it be under 4os. for the ſheriff cannot aſſign auditors, who are | 
judges of record. 2 [nft. 380. 


Nor for debt upon a record or ſpecialty. 

So it cannot hold plea, by plaint, e Freehold. 

Nor in dower. 2 Lev. 123. | 

And therefore, if a man in a plaint in replevin, pulliies; avows, 
or es conuſance as in the frechold of B. the aide of the 
county court is ouſted. 3 Lev. 196, 204 

So it cannot hold plea of charters for land of ſeebeld or mhe- 
ritance. 2 [nft. 311. 

Or in an homine repligiando, where any one is committed for the 


| death of a man, by command of the king, or of the juſtices, or 


for the forelt. 2 Juſt. 186, 7. 


if the county court holds plea where it has no Windes the 
proceeding is coram non judice, and void, and treſpaſs hes againſt 


any, who act under the proceſs of the court. 3 Lev. 203. 


And if freehold, or other plea, which ouſts the juriſdiction, be 
| pleaded, all the ſubſequent proceedings are void. R. 3 Lev. 204. 
And @ ſuperſedeas may be 3 to ſuch procefs. #0; & 


239. D. H. 


Erery reſiant within the county ought to do fait at the county 
„ 
And for default of appearance when a he ſhall be 


amerced. 


So he may have land by the tenure of —_ ſuit at the county 
court. 


Vide Di (M. 5.) 


(C. 9.) Proceſs. ; 
Proceſs in the county court ſhall be by ſummons, attachment 


cept in treſpaſs. 

In treſpaſs, it ſhall be by attachment and diſtrefs infinite. 

Aud tlic ſheriff may by his precept award ſummons of the de- 
ſendant by his goods, returnable in two or three days at his diſ- 
cretion. 4 Inſt. 266. 


[tid. 
And ſhall be directed to a bailiff. Ibid. 
And the ſheriff ſhall make the precept in his own name, dh 
the ſuitors are judges. N. 3 Lev. 203. 
And it ſhall be to the ſheriff 's balitls ; z not to you bailiffs. 


Sem. Lut. 1413. 
If 
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(C. 9.) 
and dittreſ- infinite in all perſonal actions by plaint or juſlicies, ex- Mil 


And the . may iſſue two or three days before the court. | 


If the defendant does not appear upon ſummons, an attachment 
ſhall go againſt him, (and in treſpaſs it is the firſt proceſs) dire, 
ed to a bailiff quod pon? per vad & ſalv' pleg', c. Vide Pre. 
ceſs, (D. 6.) | N22 . | 

Upon which the bailiff attaches him by pledges, or his goods. 

Or it is ſuſſicient, that he warns him to appear, if he be re. 
turned warned. 3 
I be bail ſhall keep the goods attached til! the next court, aud 
if the defendant then makes default, they are forfeited, / 
Proceſs, (D. 6, 7.) 8 | 
If the defendant does not appear upon the attachment, a % 
tringas ſhall go, by which the bailiff ſhall diſtrain the goods of the 
defendant, and keep them till he appears; and if he makcs de. 
fault, they are forfeited. Vide Proceſs, (D. 6, 7.) | 
And ſo diſtringas in infinitum till the defendant appears. 
But a capias does not lie in the county court. 
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C. 10. 
Judicial. levari facias. | | 
But a /evari facias out of the county court ought to be 4 boni 
& catallis only, and not de terris & catallis, Semb. Lit. 1413. 
And the goods taken ſhall not be ſold without a cuſtom alledged 
for it. Semb. Lut. 1413. IS” 


Hide Copyhold, (R. 18.) 
(C. 11.) Trial. . 
If a ſuit be in the county court by juſlicies, the trial ſhall be by 
=" | : 
So by preſcription, it may be in a ſuit by plaint. ; 
But, without a preſcription for it, in a fait by plaint, the trial 
ſhall be by wager of law, or examination of witneſſes. : 
[Statute 23 G. 2. c. 33. impowers county clerk, and ſuitors in 
county court of Middleſex, to determine any plaint under 40». in 
a ſummary way, and regulates the time of holding, and other 
methods of proceeding.] | | _ 


(C. 12.) Plaint. 
Every plaint ought to be entered in writing /edente curid. 
And the plaintiff muſt be preſent in perſon, or by attorney. 
And ſhall find pledges. Vide Pleader, (3 K. 5.) | 
(C. 13.) Execution. 


After judgment, execution ſhall be done, and the damages and 
coſts levied (if the cuſtom allows it) by a /:vari facias. Vide aut, 

(C. 10.) : I | 
if 


; After judgment, proceſs for damages and coſts ſhall be made by 


Vide . 


trial 


IS in 
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ther 
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If the cuſlom does not allow a Ivar facias ; it ſhall be only by 
dftringar, and detainer of the goods diſtrained as a pledge till the 
colts and damages are ſatisſſed. 525 
If the ſheriff delays execution, a wn de executione judicii may be 
directed to him out of chancery to do execution. 
And thereupon, an alias and pluries, and attachment againſt the 
ſheriff. 4 125 5 | 


* 


N Fozeign County, - | - 
Vide Juffices, (V. 14.) —Phader, (S.9, 11.—3M. 3.) 


Jn what Countp an Axion ſhall be ſued. 


ide Aclion, (N. 1, &e.)—Attion upon the Caſe for a Conſpiracy, 
oy OO pon the Caſt for a Deceipt, (F. 2.) — Appeal, 


_ Coamty Clerk, 
Vide ante, (C. 1.) 


Co:oner in a Connty, 
Vide Officer, (G. 2, &c.) 
Knights of the Shire, | 
Vide Parliament, (D. 5, 11.) 
Poſſe Comitatus. 
Vide Viſcount, (C. 2.) 


Fide Adairally, (F. 2.)—Difmer, (E. 4.)—Tuftices of Proce, 
(B. 67.) — Lee, (O. +. Lands, ©» 


COU E TS. 
The Court of Chancerp. 
Vide Chancery. 


8 


E UU n 4s; 


The Courts of Scotland. 


Vide Scotland, (D. 10, &c.) 
The Court of Parliament. 
Vide Parliament. 


The Courts of County Palatine. 


Vide Franchiſes, (D. 1, &c. 9.) 


The Courts of the Cinque Ports. | 


Vide Franchiſes, (E. 2.) 


The Court of antient Demelne. 


Vide Antient Demeſne, (G. 1, Kc.) 
The Court⸗Baron. 
| Vide Copyhold, (R. 1, &c.) 


The County Court, 


Vide County, (C. 1, &c.) - Diſines, (M. 5.) 


The Cuſfomary-Court. 
Pide Copybold, (R. 2, &c.) 


The Courts in a Foreſt. 
Vide Chaſe, (R. 1, 2.) 
The Hundred-Court. 
Vide Hundred, (B.)—Diſmes, (M. 5.) 
The Lozd of a Panor's Court, 
Vide Copybold, (P. 1.) 


The Courts in the Plantations. 
Vide Navigation, (G. 2.) 


COURTS 


Che Court of Ppe-Powders, | 
Vide Market, (G. 1, 2.) 


The Court of Commiſſioners of Sewers, 
Vide Sewers, (D.) : 


The Court of the Tourn, oꝛ Leet. 
Vide Leet. 5 


(A) All Judicature remains in the King's Courts, 
\HE king has diſtributed all his power of Judicature to divers 


courts. 4 Inſt. 70. 

And therefore, the king himſelf cannot adminiſter juſtice ex- 
cept by his jultices. 4 /nft. 71. R. 12 Co. 64. 

And if any one renders himſelf vn the judgment of the ne 
is of no effect, if he. does not render himſelf to the king's court. 

In 0 

; #4 *y king himſelf ſitsin B. R. juſtice ſhall be adminiſtered by . 
the judges. 4 Inſt. 73. 12 Co. 64. | 


(B) The King's Vench, 
(8. 1.) The Extent of its Juriſdi&ion. 


HE king's bench is held coram rege, 4 Inft. 71, 73. 
[If by the king's pardon ſecurity is directed to be given, 
qual. curia de banco noſiro dirigeret, it is the king's bench. Rex v. 
Leonard, P. 6 G. Str. 302. ] 

And antiently it was attendant upon the palace, or court of the 
king. 4Jnft. 71, 73. Mad. 539, 543. 

The juſtices of B. R. have ſupreme authority. 4 I. T4: a 

And therefore, have properly juriſdiction in all pleas of the 
crown; as high treaſon, felony, Sc. 4 Inf. 71. 

In all errors in fact, or in law, upon judgments by any other 
court of record in the kingdom, except the exchequer. * 4 {nft. 71. 
Vide Pleader, (3 B. 3 

Though the "et, Sc. is committed within the king's palace; 
* 74 5 ft. 33 74. 8. 12. does not take away their juriſdictions 

2 /n. | 


80 B. R 0 hold ples; by original out of chancery, i in treſpala 
vi & armis. 4 Inſt. 7 | 
So in replevin. 4 tap. 71. 2 af. 23. 
Ia reſcous, forcible entry, Se. 1 . 23. 


* 


% 
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In treſpaſs, Cc. vi & armis under 20s. or of whatever value 
R. 3 Med. 275. Catib. 108. 8 | 

So in ejectment, and all actions vi S armis. 2 Inſt. 23. 

So in guare imp:dit by the king, though it be not vi & army. 
4 Injt. 71. | 

And in every other action brought by the king. 2-Jaft, 23. 
1 Rot. 307. „ . | | : Th 


$0 B. K. may hold plea by bill, in debt, detinue, covenant, . 
ſumpſit, account, and all perſonal actions, where the plaintiff has 
privilege as an officer, or clerk of the court. 4 If. 72. 

Or, where the defendant has privilege as an officer, or elerk of 


the court, or being in cuſtodia mareſchalli. 4 Inſt. 71. 2 bl. 


23. | | 
Whether the defendant be in cuſtody by commitment, or by {z. 


tat, bill of Middlejex, or other proceſs. 4 Int. 72. 

Though it be in an action upon a ſtatute, valore maritagii, Ec. 
1 Rol. 5 36. J. 50. 537. J. 45. Vide AdGion upon Statute. 

So if error be in B. R. upon a judgment in C. B. in a plea of 
abatement, and the judgment be reverſed, B. R. may then pro- 
ceed in the original cauſe. 4 Inſt. 72. 2 Inf. 23. | 
So B. R. may hold plea in an aſſiſe of novel difjeiſin ; for it is a 
plaint, and not reſtrained by M. Ch. 9 H. 3. 11. which enacts 
that common pleas non fequantur curiam noftram. Ibid. 

In a ſcire facias to repeal the king's patent. 4 Unft. 72, 

So in re-dieiſin, &c. 2 Infl. 23. 5 

So B. R. has juriſdiction to correct and reform all errors and 
miſdemeanors extrajudicial, which tend to the breach of the peace, 


or oppreſſion of tlie ſubject. 4 Inſt. 71. | 


And therefore, if a corporation or others, disfranchiſe or 
amove an officer, &c. without cauſe, or wrongfully refuſe to ex- 
ecute a power or authority intrufted to them, B. R. will grant a 
mandamus. 4 Inft. 71. Vide Franchiſes, (F. 31, &c.)—Mands- 
mus, (A.—B.) | i 
If a court, temporal or ſpiritual, exceeds its juriſdiction, 
B. N. will grant a prohibition. 4 Inſt. 71. Vide Probibition. 

If any be impriſoned without juſt cauſe or authority, it will 
grant an habeas corpus. 4 Inſt. 71. Vide Habeas Corpus. 

So B. R. is ſuperior to the juſtices in eire. 4 Inf. 73. | 

The, juſtices of B. R. are the ſovereign juſtices of cher and 
terminer, gaol-delivery, and of the peace, &c. within the realm. 


4 — 73. 1 3 | 
hey are the ſovereign coroners within the realm. /bid. 


And therefore, if B. R. fits in any county, the authority of 
juſtices in eire, or other juſtices of oyer and terminer, gaol - deliver), 
Oc. in the ſame county, ceaſes immediately. Ilid. t 

And B. R. may do all that the coroner, 65 c. can do. bid. 

Vet if an indictment be removed before ſpecial commiſhoners of 
oyer and terminer, they may proceed upon it, tho? B. R. ſits in the 
ſame county. 4 Inſt. 73. | . 

So, 


So 
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be of 

Ane 


does n 
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EG FS. 
©, if an ĩndictment be taken in Nidalſſer in the vacation, thoꝰ 
g. R. fits there the next term, when B. R. is adjourned, ſpecial 
commiſſioners of oper and terminer may proceed. upon it. id. 
By J. 25 G. 3. c 18. from May 2, 1785, when any ſeſfion 
of oyer and terminer, and gaol-delivery ſhall have been begua ta 
be holden for the county of 27:d{fex before the eſſoign day of any 
term, it may be continued to be holden, and the buſineſs finally 
concluded, notwithſtanding the happening of ſuch effoign day, or 
the fitcing of B. K. at WWiſtminfler, or elizwhere in the county of 
Middleſex.* Cie RES. 
80 B. R. is ſo high, that a record of that court ſhall not be 
removed, if it be not warranted by act of parhament, but only 


the tranſcript of it. 4 In. 73. Lide Plradir, (3 B. 13.) 


So a record removed into B. R. ſhall not be afterwards remand- 
ed. 4 Infl 73. 1 Rol. 534. , $0-_ - | EY 

A judge of B. R. has power to grant warrants to be executed 

by all conſtables, Fc. through England ; and, on difubedience to, 

it, attachment ſhall iſſue. Rex v. White, T. 7 G. 2. B. R. H. 


But the king's bench cannot bail a man committed for a con- 


tempt of the houſe of commons. 1 il. 299.“ 


(B. 2.) When B. R. has not JuriſdiAon; 


But by tlie „. M. Ch. 9 H. 3. 11. all common pleas are re- (B. 2.) 
2 Infl. 22. 4 Int. 71. 1.Rol. 536. J. 35. Of comma 


As, quare impedit, and quare incumbravit. 1 Rol. 563. J. 40. Pleas. 
So, all real actions. | Wy 
So, if a quare impedit be removed hy error into B R. and judg- 


ment affirmed ; a quare tncumbravi docs not lie in B. . for it is a 
new original. 1 Nl. 537. l. 40. wy | 


So, an action of debt upon a ſtatute. | | 
So an action upon the {}atute of Minton, againſt the hundred, 


does not lie by original in B R for it is a common plea. Sænb. 
1 Kol. 536 J. 45. Vide Action upon Statute, (E 1 Y 


So by the g. Glzc. 8. a writ of treſpaſs a man ſhall not have fg. 3) 
before the juſtices, if he does not arm the goods taken away to If the di 
be of the value of 44s. at the lcaſt. Vide County, (C. 8) mages be 
And therefore, generally, debt, detinue, coverant, c which net 4iviige 
des not amount to 40s, does not lic in a ſuperior court. 


311. | 


But this does not extend, where the debt or damages are al- 


edged at 40s. tho? the verdict finds a leſs ſum. 2 /nf. 312. R. 


9H 6.8. . f 


Nor, to treſpaſs vi & arms, or other action, in which an infe- 


rior court has not juriſdiction. 


Nor, to an action for colts, c. given by a ſubſequent ſtatute, 


tho' they are under 400. R. Cro. EI. 96. 


Cle 


2 Inf. ed at 40r. 


30⁰0 IND S 
lf the caufe of action appears, on the face of the declaration, 
to de only 295. the court will ſtay proceedings: but not on affidavit, 
that the debt is ſuch, if plaintiff demands more. - Qulton v. Perry, 
8-6 44.3. -3 5. Ai, 1892... Barner 497.1 
Debt for 205. per ann. rent, dainay<s 100s. is within the 
juriſdiction. Barnes 497.] 


(B. 4.) Officers of B. K. 


(B. 4.) The chief juſtice of B. R. was antiently conſtituted by pa. 
4 judges, tent; but 25 Ed. 1. and from thenceforth, he was coultituted by 
, writ. Inſt. 74, 5. | | | 
* fo The s jadliess there are all made by patent. 4 Int. 75. 
And none but the chief juſtice can be made a juſtice, uuleſs by 
pateat, or commiſſion. VIid. => | 

None can be a judge, if he be not before a ſerjeant at lay, 
Aid. 


A judge of B R. was antiently, and of later times conſtituted 
(By the ft. durante bcne-placito. 4 If. 75. *Vide Juſtices (C. 2.)* 
12 1 , A judge of B. R. may be diſcharged by writ. /bid. 
3. 2. Quan The coroner, or clerk of the crown, ſhall be granted by the 
du fe bene chief juſtice of B. R. 5 
geferin) ! So, the chief clerk of the office ad irrotuland” placita in B. R. 


Lin. 354 
(C) The Common Bench, 
„ 4. 4% The: JurifdiQion. 


HE C. B. ſeems to have been ſevered from the curia regis. 
7 R. 1. or nin Web. and the ſeverance was eſtabliſhed 
by M. Ch. 17 Job. & g H. 3. Mod: 539, fr. © 
And after the ft. M. Ch. 9 H. 3. 11. all common pleas were 
determined in C. B. 2 Inft.'21. 4 Inſt. g. | 
And therefore all real actions ſhall be there determined. 
Inſt. . 5 | 
" 2 3 and eommon recoveries fhall be there levied, aud 
ſuffered. Ibid. . 8 : 
So every action by original, real, perſonal, and mixt, may be 
ſued there. bid. ws | 
So where the plaintiff or defendant has privilege, as an officer, 
. miniſter or clerk of C. B. the action ſhall be there by bill, without 
an original. bid. i 3 
80 C. B. may award a prohibition to a temporal or ſpiritud 
court, which exceeds its juriſdiction, without original, or plca 
depending before them. 4 Ill. 99, 100. R. 12 Co. 1% 
. Vide Prohibition. 4 . 
So it may award an habeas corpus, if any be impriſoned witho!! 
cauſe. Vide Habeas Corpus. LD 


90 


A grant of chief juſtice cannot be made to two. Hob. 153. 
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chambe 
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80 C. B. has jquriſdiction for the puniſhment of their own. 
officers and miniſters. 4 Taft. 100. Wide Habeas Corpus, { A.)* 


/ 


ion, 
wit, (C. 2.) Officers of C. B. 
Ty, = ; | | | 
The judges of C. B. are all made by patent. 4 nf. 10. (c. 2) 
the The king himſelf cannot be chief juſtice there. Abe judges. 
3 | | | Vide ante, 
The chief clerk of C. B. is the cuſſos brevium, who is appointed (B. 4. 
br the king's patent. Dy. 176. a. \ (C. 3.3 
„ L x . + Cufios bro 
So is the chirographer. | | Ee” 
? | | chirogra- 
by There are three prothonotaries in C. B. pher. 
The chief juſtice grants the office of chief prothonotary, and 'C. 4) 
75. may revoke it, if he be inſufficient, without the other juſtices. Prothunc- 
$by Dy. 150. 5. | Is =, 46:08, 2 
law, So the office of exigenter is, by preſcription, to be appointed C. 5.3 
by the chief juſtice ; and a grant of the office by the Kiag, tho' Exigrater. 
* during a vacancy of the office of chief juſtice, will be void. 


ited . Dy. 175. | ; 
0D. 1.) The Court of Exchequer. 


8 


the 
HE court of excheguer is an original court, time whereof, 
* Sc. held without commiſſion as well as B. R. and C. A. 
4 Inft 103. | | | 
It began ſince the conqueſt. Mad. 121. 
ln the exchequer are ſeven courts; 1. The court of pleas. 
2. Of accounts. 3. Of receipt. 4. The court of exchegur- | 
chamber for matters of law adjourned propter difficuliatem. 5. lor 
error in the court of excheguer. 6. Far errors in B. R. by the l. 
7 27 El. 8. 7. For cauſes in equity. 4 /nft. 119. | 7 
ſhe | 
(D. 2.) The Court of Pleas. 
were 
= The court of pleas is held coram baronibus in ſcaccurio. 4 Inſt. . Petr. 
ined. „ | 


| : : (O. 14.) 
And has juriſdiction of all cauſes which concern the king's 
and profit. 4 Inſt. 113. | ; he | 
As, of debts or duties due to the king. 4 nfl. 103, 110, 112: 

y be 2 Infl. 551. 5 EE 

| So in matters which relate to tenures of the king in capite, or 
ker, a of an honour, or manor, Sc. 4 Int. 110. 
thout Bo, in matters which concern the lands, rents, franchiſes, 


hereditaments, goods and chattels of the king. 4 Inf. 112. 
ritual 2 Inf. 551. 5 N Wa F 


plea Dy the . 33 H. 8. 39. the court of excheguer, Cc. ſhall have : 
109- full author ity to hear and determine all debts, detinues, treſpaſſes, | — 
. * counts, waſtes, deceits, negligences, defaults, contempts, com- 

thou | | 2 


plaiuts, 


plaints, riots, ſuits, forfeitures, offences, Ec. whieh ſhall grow 
Sc. upon any matter, Ec. _— committed, Ec. to the c 


feveral orders of the ſame court, Cc. or which may concern the 1 


fame, where the king ſhall be only party. 


And all ſtates ſor years between party and party concerning the t] 
prem̃iſſes. 6 5 8 
And all eſtates, rights, titles and intereſts, as well of inheri. 
tance as freehold, c. : | | cl, 
So the court of pleas in the exch:guer has juriſdiction, when 3 
the plaintiff or defendant has privilege as an officer or miuiſter of 
the court. 4 It. 112. 2 Unt. 551. Pl. Com. 208. 4. no 
So, if the defendant be a priſoner to the court of exchequer, 
he ſhall be privileged to be ſued there in all perſonal action, f. 
2 Inſt. 55 1. ; | | | pri 
So, an accountant, or other who has a title to privilege there, 4 
23 Aft. 551. Fl Com. 208. a. C44 
So, a ſervaiit to an officer there; as, to the treaſurer, &, / 
$av. 10. LEG | he | 
So, if the plaintiff be debtor to the King, he may fue in the ex. 8 
cbeguer againſt any, for a debt or duty to him, upon a ſuggeſtion 8 
Duo minus, Ic. 2 Inſi. 551. 4 Inft. 111, 112. PI. Com. 208. 4 quer 
So, the king's farmer for tithes, parcel of the poſſeſſions leaſed 0 
to him; tho? the right of the tithes be in debate. 1 Rol. 538. Sav. 
J. 40. Hard. 177. EY 80 
So a ſuit between a parſon and vicar for tithes, where the king does 
is patron, ought to be in the exchequer. R. 1 Rel. 538 |. 4x upon 
So, a prohibition to a'libel in the ſpiritual court for tithes of ment 
copy holder of the king's manor. R. 1 Nol. 539. J. 10. miſſio 
So, treſpaſe, Sc. againſt him who diſtrains for an amerci- So 
went, Cc. in the king's manor. N. 1 Rol. 539. J. 15. null! 
Ejectment by him, who claims title by an extent in aid. I. does n 
Hard. 193, 176. c So 
Or, by him who has privilege. Sav. 10, 12. privile 
Every action which concerns the king's revenue immediately 80 
R. Hard. 193. 4 1nfl. 112. | | | that th 
And ii begun in another court, it may be removed. Hard. 176. bis det 
[The court will remove an action brought in another court fa money, 
the ſeizure of a ſhip, tho? no information is filed here; but afte 80 a 
information tried here, and verdict for defendant, the court excheque 
not remove an action brought in another for the ſeizure. Ei. jullices 
belt v. Candy, in fe. H. 1718. Bunb. 34.] | | Othei 
Tue court will remove trover brought againſt an officer fir Semb. 
goods ſeized and condemned, and alſo a great coat, ſaddle, C Verd. 
on a7 rmation that they were not ſeized, and only thrown in fat 50 a | 
a colour. Penny v. Bailey, M. 1731. Bunb. 309. ] ir, has 
| [But the court will not remove an action brought in B. R. fo 80 a f. 
taking ropes and cordage, againſt an officer who had ſeized tw 
cables, one of which only was foreign, (and actually condemn 
in this court.) Barkley v. Walters, M. 1731. Bunb. 306.] If a f 
So falſe impriſonment or other action againſt an under-ſherf cre, ke. 


of the 


may be in the excheguer ; tho? the ſheriff be the officer 
1 | | courts 


— 


e - 


** court : for it takes notice alſo of the under - ſheriff. R. 1 Rol. 539. 
a | | | 
ON 4 if a man having privilege in the excheqguer, begins a ſuit 
g the there, and afterwards ſues the ſame defendant, for the ſame cauſe, 
in B. R. it ſhall be a contempt. Semd. Sev. 14. . | | 
nheri. So the plaintiff in any caſe may ſue for tithes, c. in the ex- 
| chequer, when he pays teaths and aunates to the king. K. cont. 
When 3 Leo. 258. | I bee | 755 
ler ol So he may have debt there upon the F. 2 & 3 Ed. 6. 13. for 
| not ſetting out his tithes. - Sav. 131. - | 
equer, | But after the . of M. Ch.g H. 3. 11. explained by the 
14015, ft. Art. ſup. Char. 28 Ed. 1. 4. common pleas (except in cale of | 
privilege) ſhall not be ſued in the exchequer. 2 Luft. 23, 551. 
there, 4 Lal. 113. 1 Rol. 538. J. 50. 539. 4. 5. Mad. 141, 145, 
544, 594+ Pl. Com. 208. S | 
„E. And an accountant ſhall not have privileze to be ſued there, if 
he has not entered into his account. 4 Int. 112. | 
he cx So, a collector of tithes ſhall not. bid. 1 
{tion So the king's debtor ſhall not have the privilege of the exche- 
58. a quer, if he before ſued elſewhere. 4 {nft. 112. Dy. 328. | 
leaſed Or, if his debt be diſcharged. N. Sav. 15. But Semb. cont. 
538. Sav. 33. R. Sav. 51. : | 
So, if a ſuit be elſewhere, upon a collateral matter, which 
king does not directly concern the king's revenue, it ſhall not be ſtayed 
45 upon pretence of privilege in the excheguer; as, if falſe impriſon- 


ment be in B. R. for an impriſonment for a fine impoſed by com- 
miſſioners of exciſe. N. Hard. 193. | Be 

So a defendant, ſued there by information upon a penal ſtatute, 
hall not have privilege to ſuc there, if he be not convicted, or 
does not confeſs the information. Sav. 53. | 

So an officer, who becomes party by covin in order to obtain 
privilege, ſhall be diſallowed. Saw. 12. 

So an executor has no privilege to ſue there, if he only alledges 
chat the defendant does not pay, quo minus, Ec. he is able to pay 


176. his debt to the king; for he cannot pay it with his tellator's 

rt for money. Sav. 39. | : : 

t after So an information by a common informer does not lie in the 

rt wil exchequer upon a penal ſtatute, which gives remedy only before 
Rur julices of peace, yer and ler miner, aſſiſe, c. N. Sav. 6. 


Otherwiſe by the attorney- general. Saw. 134. 


er for Semb. that it lies if no court is directed by the Rlatute. 
a Hard. 420. | - 
in fot 80 a plaintiff in a ſait hy Enxgliſb bill, or in the excheguer- cham- 


ler, has no privilege to be ſued in the excheguy. only. Sav. 51. 


R. for So a ſervant to an officer in the excheguer, (ſhall nut have privi- 
d to kee there, if he be not attendant upon his perſan as a menial 
emnel BY ferrant, or upon his office. Bro. Privilege 8, 16. 
If a ſuit be in the exchequer, where the parties have no privi- 
-ſherif ge, He. it will he coram non jud.ce. Sov. 36. | 


f the | | 
1 . (D. 3.) 


by the court, than by commiſſion. 


e 


(D. 3.) The Court of Accounts. 


= 


* 


The barons of the excheguer are the ſovereign auditors of the 
kingdom. 4 Inf. 115. ES | 5 

This court is held coram theſaurario & baronibus. | 

And may audit all accounts of officets, and others accountery 
to the king. 4 Int. 113. Mod 628. | 

Which may be andited in court, or by commiſſion upon the 
H. 6 H. 4. 3. 4 [nft. 117. . 

And ought to be given upon oath, 4 /nft. 113. 

Divers officers ought to account annually ; as, the treaſurer of 
Ireland, keeper of the wardrobe, c. 4 Inf. 113, 117. 
380, a ſheriff, eſcheator, aulnager, comptroller, Cc. i 
FViſcount, (G. 1, Ec.) c | 


It is more for the benefit of the king, that the account be take 


4 Inſt. 113. 
But the treaſurer of the king's chamber ſhall account only to 
the king, and not in the exchequer. Ibid. 


As to account before auditors aſſigned by the court, or in 


equity. Vide Accompt, (E. 7, &c.)—Chancery, (2 A. 1, &c.) 


As to account in the exchequer by a ſheriff. Vide Viſcant, 
(G. 1, &c.) 85 


D. 4.) The Court of Receipt. 


The court of receipt is intirely under the treaſurer. Il 
Som. Arg. 54. ee | 

The principal officers of this court, are the treaſurer, aud 
chamberlains. Sav. 38. | | 

Under them are the clerk of the pells, and four tellers, ard 
the auditor of the receipt. Vide poſt, (D. 14, 15.) 

By the ft. 8 & g IV. z. 28. a teller, on receipt in his office of 
any money, Ec. ſhall without delay throw down into the taly: 
court (if the officers be there) a bill or bills for the money, but 
not till the receipt, whereby a tally may be ſtruck for it. 

And the firſt clerk in the offices of the auditor of the receiph 
of the clerk of the pells, and of the four tellers, ſhall be ſwon 
to performance of duty. ke . 

The auditor of receipt, for fee, ſhall enter and inroll all patent 
and letters of privy ſeal for iſſuing the king's treaſure, and dn 
the orders, or make the debentures for iſſuing it, and keep ® 
tries thereof, Oc. ſhall weekly take the teller's accounts, aud 
make certificates of all receipts, iſſues, and remains, Ec. aud 
all monies imprelt, and tranſmit the impreſt- rolls to the king! 
remembrancer, Oc. . . 

The clerk of the pells ſhall inroll all ſuch patents and letters o 
privy-ſeal, record the teller's receipts and iſſues, certify them d 
the treaſury, examine the impreſt, certificates, and rolls, Cc 
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Vor. III 


es LETS 
It is no office of record, except in matters relating to the 
king's revenue. Colegave v. Juſon, M. 1744. 3 Atkyns 197.] 


(D. 5. ) The Exchequer- Chamber. 


(o. L. 71. 6. 
And this was by the ſt. 14 Ed. 3. 5. for before, it was deter- 
mined by parliament. Co. L. 72. a. F 

And now by the ſame ſtatute, if the juſtices in the exchequer- 
aner are equally divided, it ſhall be determined at the next 
parliament by a prelate, two earls, and two barons, with the advice 
of the lords chancellor and treaſurer, the judges, and other of 
the king's council as ſhall be deemed convenient. Co. L. 71,2. 

If after adjournment a judge dies, the cauſe goes on.. 2 Bul. 
146, 7. | | 
if ther argument another judge be made, he ſhall not give his 
cpinion. 2 Hul. 147. 5 | | 
But it ſhall not be adjourned to the exchequer-chamber upon 
motion before argument, and after argument only, if the court 
e divided, or for difficulty adjourn it of themſelves. R. 
p Bul. 146, 7. | | 5 | 


aking to them juſtices and ſages, whom they think meet, and“ 


dent. | | 

Aſter this ſtatute, if the court was adjourned, and at the day 
{ adjournment, both the lord chancellor and lord treaſurer did 
vt attend, the writ of error was diſcontinued, and the plaintiff _ 
| error obliged to begin anew.* 

To remedy this, it is enacted by /t. 31 El. c. 1. J. 1. that 

e not coming of the lord chancellor, and lord treaſurer, or of 
rr of them, at the day ot adjournment ſhall not be a diſcon- 

mance of the writ of error: but if both the chief juſtices of 

ticr bench, or any one of the ſaid great oifcers, be preſent at 
e adjournment day, the ſuit ſhall proceed in law to all intents 


| pate Bd purpoſes, as if both theſe of cers were preſent.* 

nd dme But this ſtatute did not provide a remedy for the abſence of 

keep * ſc officers at the day of the return of the writ.* _ | 

nts, F 'l licrefore it is provided, by /#. 16 Car. 2. c. 2. f. 2. that if 
an ile chief juſtices, or either of them, or any one of the ſaid 


at officers be preſent at the day of the return of the writ, it 
ebe no abatement or diſcontinuance, but the ſuit ſhall 


. if both the lord chancellor and lord treaſurer were 
ent. b 5 


Vor. | x 5 „But 


If. the court of B. R. or C. B. be equally divided, or appre- (D. 5.) 
hend great difficulty in the caſe, it may be adjourned into the FOr CHU 
exchequer chamber, to be argued by all the juſtices of England. of difficulty, 


So by the f. 31 Ed. 3. 12. error in the exchequer ſhall be ex- (P. 6.) 
nined in the exchequer-chamber before the chancellor and treaſurer, For errors. 


ing before them the barons to hear the cauſes of their judg- 0 B. 4. 3.) 
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*But both theſe ſtatutes having provided that no . 1 
ſhould be given, unleſs bh the lord chancellor and lord treaſurer wit 
ſhould be preſent ; it was enacted by Hat. 20 Car. 2. c. 4. Tha 


judgment might be given in writs of error in preſence of the lord f 
Keeper, notwithſtanding the abſence of the lord treaſurer.“ mos 
And by the . 27 El. 8. Error in B. R. in debt, detinue, co. Ha, 
venant, account, action upon the caſe, treſpaſs, and ejectment I; 
ſhall be examined there by the juſtices of C. B. and barons of the $ 
- exchequer. . | | ** 
*By ft. 31 £1. c. 1. , 2. Any three of the judges and hy. of 
rons, may receive and continue writs of error from the kin:'; i is 9: 
bench.“ | 9 : 5 conſ, 
*But by / 3. No judgment ſhall be given in ſuch error, unleh chary 
by the full number of fx juſtices and barons.* | as We 
By the /. 31 Ed. 3. The chancellor and treaſurer of England V1 
are the judges, and not the treaſurer of the excheguer. 4 Inf} 19; withe 
Vide Pleader, (3 B. 5.) | | T 
And therefore, the writ of error ought to be directed to the Cort, 
treaſurer of the exchequer and barons, to bring the record of the 90 
judgment before the lord treaſurer, and chancellor; for the tres. to the 
ſurer of the excheguer and the barons have the cuſtody of the re lus n. 
cords there. 4 Inſt. 105, Sav. 36, 39. 80 
Before the /t. 31 Ed. 3. 12. All errors in the exchequer wer tor to 
redreſſed in parliament, or by the king's commiſſion, 4 Ji. debtor 
105, 6. | K. H. 
["Che exchequer-chamber may try a releaſe of errors, and award (If 
a venire under the ſeal of the court of exchequer. Gomez Serra . the co 
Munez, II. 2 G. 2. Str. 821. ä 5 Price ] 
| | es” [Bu 
ed. J. 


(D. 7.) 
For cauſes 
in equity. 


A court of equity has been held in the exchequer-chamber tine F 
whereof, Ac. before the lord treaſurer, chancellor, and barony 0 i 
and did not begin by the /#, 33 H. 8. 39. Semb. 4 1ſt. 11 . 
Vide 4 Inſt. 109. 8 

And the juriſdiction extends to all cauſes, which concern tle 
king, or his profit. 4 Inſt. 118. 6 

Or where the plaintiff or defendant has privilege there. J 


ante, (D. 2.) es | The 
Sa if there be a ſuit by one, who has privilege, there may be1 4 nf * 
croſs bill without privilege. R. Hard. 160. | V ho 
There may be a ſuit for tithes by Englißs bill in the cf il 
chamber. Vide Diſmes, (M. 13, &c.) | Wer | 
So every cauſe, which may be ſued in the dutchy-court, de hi 
be commenced in the exchequer-chamber. Hard. 171. unct off 
So a bill in the nature of falſe judgment may be brought in tad | n 7 hi 
exchequer-chamber, for reverſal of a judgment againſt a copyhoid 9 t ther 
(Þ _ king's manor. R. 1 Kol. 539. JI. 20. Vide Capi 3 
3. 8 SL JS bu 
So a bill for a thing, which concerns the inheritance of 4 rg 


king, may be brought here ; for it is a court of revenue, 25 
as.a eourt of equity. Hard. 50. 


COURTS. 


go upon a bill here, a mill erected within the king's manor, 
where the king has the multure to his mill there, may be removed. 


Hard. 175. 
And if a mi 
moved, griſt there by the king's tenants ſhall be reſtrained. R. 


Hard. 175, 177- 
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Il be erected out of the manor, tho? it be not re- | 


as But the mill ſhall not be demoliſhed. Hard. 175, 184. 
f FR: So any nuiſance to the inheritance of the king, may be there 
redrefſed. Hard. 162. | | | 
48 So by the /f. 33 H. 8. 39. If any, againſt whom a debt or duty 5 
kinn i» demanded for the king, can ſhew any matter in law or good - 
Y conſcience in diſcharge, Ec. the court ſhall” have power to diſ- 
unleſ charge, Cc. And therefore, he may have relief by Engliſh bill, 
a; well as by plea. R. 7 Co. 19, 20. Sir Thomas Cecil. 
* But a matter of frechold ſhall not be determined upon a bill, 
10 without a trial at law. Vide Chancery, (X.—4 V.) 
Tho! it concerns the freehold of the king. R. per 2 J. Parler 
to the wit, 1656. Hard. 5 1. | Eo 
2 $ the plaintiff ought to alledge himſelf debtor and accomptant 
2 to the king, in a bill, as well as in an action; otherwiſe the court 
e lus not juriſdiction. Vide ante, (D. 2.) | | 
80 if the plaintiff ſues in his own right, and alſo as adminiſtra- 
— tor to B. he ought to alledge himſelf debtor, and alſo that B. was 
4 bi: dcbtor ; otherwiſe there is no juriſdiction to ſue as adminiſtrator. 
R. Hard. 60. : 
La [IF a bill be preferred for a matter or ſum below the dignity of 
Lora the court, it may be diſmiſſed on motion, or on demurrer. Per 
Price B. M. 1717. Bunb. 17.] | 
[But if there is fraud, or complicated matter, it will be retain- 
1 ed. Tbid.] . . 
* For proceedings in the cauſes in equity in the exchequer, vide the 
. 110 ſmilar articles in title Chancery. © I 5 | 
cer Uh (D. 8.) The Officers of the Exchequer. * 
e. Va 
The firſt officer of the exchequer is dominus theſaurarius Angliæ. (P. 8.) 
may be + ft 104. | | 1 The lord 
Who was antiently conſtituted by the delivery of a golden key; treaſurer. 
ale ad now, by the delivery of a white ſtaff. 4 Il. 104. an 
The lord treaſurer of England has now, by letters patents, grant- in 
un, 1 ed to him the treaſury of the exchequer, which was antiently a diſ- : 
tact office. 4 I. 105. Mad. 568. | . | 
4s lad Ir his oath he is bound 1 ſerve the ling truly in his office, to do 
pppd %% therein to all, truly to keep and diſpend the king's treaſure, truly - 
Copy : 9c ounſel the ling, and his counſel keep, not to know nor ſuffer the 
ST hurt, or diſberiting if he can let it, if not, to diſcloſe it clearly 
ce of „ the ling, and to purchaſe the king's profit all he reaſonably may. 
e, 28 4 oft 104. x 
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D. 9.) 
The chan- 


cellor. 


(D. 10.) : 
The barons. ſtituted-by letters patents. 


(D. 11.) 
The cham- life, 


bcrlains. 


COURTS 


As ks urer of the exchequer, he with the 1 has the cultody 


of the records of the exchequer. 


4 Inſt. 105 


He ought to have a warrant for the iſfooling of all treaſure 
which he Uiſpoſes of; for having only the cuſtody of the treaſure, 


he cannot diſpoſe of it ex officto. 


Mo. 476. 


The chancellor of the ec hequer has the cuſtody of the ſeal of the 


exchequer. 


4 Inſt. 104, 119. Mad. 580. 


Aud now has My the office of under-treaſurer of the excl 


0 quer. 


Mad. 578 
And is comptroller of the pipe. 


4 Inſt. 106. 


And appoints the two appraiſcrs of goods ſeized for not Paying 
cuſtoms, and directs whether the party ſhall have them at ſuc 


price, or not. 


4 Inſt. 104. 


And, in the vacancy of a treaſurer, does every thing in tle 


104. 


receipt of the exchequer, which the treaſurer may do. 


Mad. 582. 


4 br}. 


The chief baron and the other barons of the exchequer are con- 


4 Inſt. 117. 


And were antiently barons and peers of che realm. 4 In. 103, 


in mar 


The treaſurer and barons are the id 3 of the excl+ 


quer. 


Sav. 38. 


The barons are the ſole judges of the court of pleas; tho' the 
treaſurer of the excheguer is joined with them in the cuſtody of ti 
records of the court. 4 Inſt. 105, 109. 


And ſhall take an oath to do right to all, Oc. 
Mad. 586, 7. 


4 Toft 109. 


They may diſcharge 3 reſpit debts due to the king. Ma 


237 


But the court of equity there, is before the treaſurer, chance 
4 Inſt. 109. 


The chamberlains of the exchequer have their office uſually ſn 


lor and barons. 


exercendum per ſe aut deputat'. 
And appoint two deputies. 


4 Inſt. 107. 


4 Inſt. 106. 


Mad. 732. 


Antiently they had the keys * the cheſts, weighed the mone) 


and laid up the bags of 100/. Co. L. 106. a. 


And now they have the keys of the treaſury, where the recs 
of Jeagues, doomſday-bovk, pleas of juſtices in ire, and of t! 


ſoreſt, Sc. are. 


Ex. 


4 Inſi. 106. - Co. L. 106. a. 


Cum. Alt. 1 


But they cannot uſe their keys till the tat: of receipt pri 
the key of the treaſurer. 
So the cuſtody of the treaſure and record belongs to them joidt) 


with the treaſurer. 


Mo. 4 


Compl. At. 


To them belongs the 4 of one of the door-keepers of then 
4 Inſt. 106. 


ceipt. 


Their under-chamberlains cleave the tallies, and read tler 
when written by the clerk of the tallies, that the clerk of t! 


Xl 


yuer fa 


gain(t 
122nct 
"g's 
pon a 
115 Olle 
debt 
ne king 
lnjt. 1 
do he 
rders lt 
The 
nd este 
vr tan 
but it 


"tent (| 
The e 


157 mag 
And al 
ces of 
great 1 
Inft. 1c 
He has 
ars, for 
writ ma. 
the ent 
There ; 
The ch; 
le, (D. 


There a 
counts © 


The aud 


i , cer 
Ted, ma 
" and al 


ultody 
reaſure 


eaſure, 


pells and comptroller of che pells may ſee their entries be true. 
4 tft. 107. : ns + 1 es 


There are three remembrancers, of the king, of the treaſurer, (D. 12.) 
of the firſt-fruits. 4 (aft. 106. Mad. 714. Remem- 
The two tirſt are in the King's gift, and have each two ſecon- braucers. 
daries. 5 Inſt. 106, 107, 18. 0 
By the ſtat. 5 R. 2. 14. The ſaid two remembrancers ſhall be 


Worn to ſee all writs of the great or piivy ſcal, ſent to the exche- 


| of the 


e exchp 
| , 


paying vr for diſcharge of any perſon of any demand in the-exchequer, 
at ſuch but into due execution by thoſe to whom it pertaineth. idle 


b M44 

And Nall every term make a ſchedule of all ſo diſcharged, and 
nd it to the clerk of the pipe, Cc. 5 

The king's remembrancer, by his off ce, onght to make proceſs 
rain collectors of the cuſtoms, & c. enter in his othce all recog- 
lances acknowledged before the barons, take bonds for the 
'ng's debts, &c. and make proceſs upon them, make proceſs 
won all informations upon penal ftatutes (which are entered in — 
is once, and bills of compoſition upon them, enter the ſtallment 

f d:bts, keep all conveyances, Cc. of lands, Tc. granted to 
ie king; and all proceedings by Eagliſb bill are entered there. 
laſt. 108. | | 5 

do he ought to tax all bills of colts in the exchequer. Rules and 
rders in Exchequer 16. Rule 42. | | 

The treaſurer's remembrancer makes proceſs by fieri facias, - 
id e\tent for the king's debts, &c. enters upon record if ac- 
,yptants pay their proffers, c. 4 Int. 108. 

but if a remembrancer be made a baron of the excheguer, his 


tent ſhall be void. Dy. 197. 6. | 


in tle 


4 Inj 


are CO 


jt. Ic; 
le excl. 


tho! the 
y of the 


pſt. Ich 
Mal 


chancck 


The clerk of the pipe is, by his patent, deſcribed to be ingrof- (D. 13.) 
1 magni rotuli in ſeaccario. 4 Int. 106. Mad. 717. Clerk of 
And all accounts and debts to the king are collected out of the the pipe. 
ices of the king's and treaſurer's remembrancer, and put into 
great roll, called the pipe, aud then they are duly charged. 

Inft. 106. | ; | 

He has alſo a roll of reverſions, which comprehends grants for 

as, for life, and in tail, without rent, Qc. to the intent that 

wit may iſſue, if need be, to inquire whether the leſſee be dead, 

the entail determined. Lid. | | 75 

[here are two ſecondaries of the pipe. 4 Int. 105. | | 
Tv of the exchequer is comptroller of the pipe. Vile 

e, (D. g. 8 : f 


ually fo 


e monef 
e recs 


id of th 
| Au. 


pt brit 


em join 


there 3 3 | | 
of There are five auditors in the exchequer, who take and audit all D. 14.) 
ad the counts of receivers, collectors, Oc. 4 1njt. 106. | The audi- 


The auditor of the receipt, who files and enters the bills of the tors, O. 
Irs, certifies to the lord treaſurer every week the money re- 
red, makes a debenture to each teller before he pays any mo- 
aud audits their accounts, 4 Inft. 107. E 


k of 


77 


He 
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0-0..D 2:16: 
HFle has alſo the cuſtody of the black hook of receipts, and of the 


lord treaſurer's key; and ſees that the tellers lock up their money 
in the treaſury. bid. , 


There are two auditors of the preſt, who audit all accounts of 
money impreſt to any perſon. 4 Inſt. 107. And foreign accompti 


Mad. 729. 


But an auditor cannot determine whether a licence or grant le 
good. 4 Int. 106. ; 

Neither can he put any thing in charge; for he only audits ac. 
counts.  /bid. | | | 

Neither can he make a ſuper, but only money received and ay. 


dited before. 4 Inft. 167. 


(D. 15.) The foreign oppoſer oppoſes all ſheriffs, Cc. in their account 


Foreign op- of the green-wax, viz. of all fines, iſſues, amerciaments, recog. 


poſer 


Mad. 739. 


Oc. nizances, &c. for which proceſs is ſent to the ſheriff, ſealed with 


green-wax. 4 Inſt. 107. © | 

The clerk of the eſtreats provides that ſummons for all fine; 
Sc. eſtreated into the exchequey be iſſued. Mad. 731. 

The clerk of the nichils makes a roll of the ſums in proceſs, for 
which the ſheriff returns nichil, and delivers it to the treaſurer 
remembrancer. 4 Inſt. 107. | 

The clerk of the ſummons. 74:4. 

The clerk of the pleas, has the office in which all ſuits are en- 
tered. [bid. : | 

The clerk of the tallies, who makes tallies for debt, or for re- 
ward. 4 Inſt. 107, 8. | TEL 

The clerk of the pells enters all receipts or bills of the teller, 
in pelle receptorum ; and all payments in pelle exituum. 4 Inft. 108. 
Mad. 739. | | 

There are four tellers, who receive all money for the king, git 
a bill of receipt to the clerk of the pells, who charges them; pay 
all money by warrant of the auditor of the receipt, and make 
book of receipts and payments for the lord treaſurer. 4 i 1c 
Vide ante, (D. 4.) 

The uſher of the exchequer is an antient officer, who has und 
him four under uſhers. Mad. 718. Dy. 213. 6. 

The uſher of the receipt. : 
The peſor and fuſor who weigh and melt the coin paid in tit 
receipt of the exchequer. Mad. 540, 1. : 

The marſhal has the cuſtody of debtors committed during th 
term, receives all offices ſound virtute officii, and delivers them t 
the treaſurer's remembrancer, and appoints auditors for the & 
counts of ſheriffs, &c. 4 Inſt. 1079. Mad. 725. 

Vide 4 Inft. 107, 8. | 
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termit 
rected 


COU RET 6 


| of the 
money 


(E) The Court of Chivalry. 


(E. 1. ) Who are the Judges. 


unts of 
ompty, 
rant be „HE. court of chivalry, or court martial, is held before the 
lord conſtable, and earl ns of England. 4 tat. 123. 
. Parl. 66. Vide Officer, (E. 2, 
The conſtable was antiently 9 for life, or for him and 
his heirs; but 13 H. 8. it was forfeited by the attainder of the 


lits ac. 
ind a- 


4 Inft. 127. Spet. Gl. 146. 


Counts 


recog. Ca. Parl. 66. | 
d with Net for the marſhalling of funerals, arms, Cc. R. cont. 


16id. 352. 1 Lev. 230, Ac. Ca. Parl. 66. 
And therefore, where the king refuſes to make a conſtable, 
2 plea cannot be determined in the court of chivalry. Co. 


EN — 
(E. 2.) What Juriſdiction it has. 


| fines, 


fs, for 


{urer's 


re en. By the ff. 13 R. 2. fl. 1. c. 2: it is declared, That this court 
has cognizance of contracts touching deeds of arms, and of war 


for n. out of the realm. Vide Co. L. 391. 3. 4 Inſt. 123. 


culioms to the ſame matters pertaining. 
The plaintiff ſhall by his petition declare plainly his matter, be- 
85 Bt fore any ſhall be cited to anſwer thereto. 

And therefore if a man be accuſed of treaſon, miſpriſion, Sc. 
done out of the realm, it ſhall be tried before the conſtable and 
marſhal, 4 Inſt. 1 


Treaſons and miſpriſions, Cc. may be enquired of in B. R. or 
before. ſpecial commiſſioners, if done out of the realm, as well as 
done in it; yet this does not take away the eee of the con- 
ſtable and 'marſhal. 4 Inſt. 124. 2 Ruſh. 10 
So murder, homicide, Ec. out of the realm, ſhall be tried upon 
appeal before the conſtable and marſhal. Co. L. 74. 
So if the mortal ſtroke be given out of the realm, tho? the death 
be within the realm. Co. L. 74. 3. | 
So the court has an abſolute juriſdiction, by vreferiaticn, 
in matters of honour, 1 deſcent, and coat-armour. 
4 Mod. 128. | 
But by the J. 13 R. 2. ft. 1. c. 2. If a plea be commenced 
before the conſtable and marſhal of any matter that may be de- 
termined by the common law of the land, a privy ſeal ſhall be di- 
rected to the conſtable and n to N Sc. _ 
| 0 


duke of "Bucks, and was never after granted but pro hac vice. 


But the earl marſhal cannot hold plea without the confable 


1 Aud of things which touch war within the realm, which can- 
tellen, not be determined by the common law ; with other uſages and 


24. 
And tho? by the ff. 26 H. 8. 13. 35 H. 8. 2. & 5 Ed. 6. 11. 


377 


/ 
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The he- 
ralds. 


Parl. 63 


E U Nr 
So by the ff. 8 R. 2. 5. All picas that ought to be diſcuſſed 


at common law, ſhall not be held beſore the conſtable and 


marſnal. 
And therefore, a prohibition lies, as well as a privy ſeal, if the 
court proceeds upon a matter out of their juriſdiction. L 


Adm. 4 Mod. 128. 

As if the ſuit be there for the ordering of a funeral. Ca 
Parl. 64. 

For encroachment upon the office of an herald ; for an action 
upon the caſe lies for it at common law. Ca. Parl. 65. 

So the conſtable and marſhal have no juriſdiction of a thing 
done upon the high ſea, though it be out of the realm; for it be. 
longs to the admiral. 4 Inf. 124. 

So the marſhal has no juriſdiction Sn if no conſtable be 
made, at leaſt, pro hac vice. 2 Ruſb. 107. 

The court of chivalry proceeds accordiug to the uſages and ci 
toms of the ſame court. 4 Inſt. 125 

And if the uſage fails, according * the civil law in the caſe of 


arms. 4 lift. 125. Co. L. 391. b. 2 Rufb. 107. 
The trial in the courr of chivalry ſhall be by combat, or by the 
. teſtimony of witneſſes. Co. L. 74. 4. 


As to trial by combat. Vide Battle. 
By attainder upon a judgment in the court of chivalry lands ar 
not forfeited, nor the blood corrupted. 4 Inſt. 125. 
After ſentence i in the court of cluvalry, the party grieved may 
appeal to the king. Thbid. 


0. 3.) What Officers belong 1 to the Court. 


The heralds are officers attendant upon the court of chivaly. 
4 Inſt. 125. 

''There are three kings of arms, garter, clarencieus, norriy ; 
and each of them has ſeveral heralds under him. Vide Norra). 

A king of arms ſhall be created by the king's patent. 

And the title of garter, Ec. ling of arms is parcel of his 
name. 


So a herald ſhall be created by patent. 4 Inſt. 127. 


And he ſhall be a-complear officer by his pateut, tho? he has n 
other inveſtiture. 


R. Ney 150. 

And tho' he never was purſuivant, yet by the rules of the 45 
this is required. Ney 150. 
The heralds were incorporated by R. 3. and afterwards by chat- 
ter 3 Ph. & M. -4 Inſt. 126. 

And by patent 3 Ed. 6. they are diſcharged of all tolls, ſubſi- 
dies, e,, 

It belongs to garter king of arme, to marſhal all public funeral 
of the nobility, and to 'clarencieux and norroy, the public fune- 
rals of the gentry, and to direct what banners and 2 


ſhall 


the CC 
1 
where 
of deb 
12 059. 
H. 6. 

80 
dictior 
the hot 


But 


e 


full be uſed. K. per 3 J. 1 Sid: 353. (Vide Ca. Parl. 63. 


4 lnft. 120.) 
(F) The Court of the Parwallea. 


HE court of the marſbalſca is held before the ſteward and 
marſhal of the king's huuſhold. 4 Int. 130. 10 Co. 72.4. 

6 (4 13. 4--- £ | Ho 
And it has original juriſdiction within the verge, vis. within 
the circuit of twelve miles round the mantion of the king. 4 U. 


6.8. 4 Liſt. 130. Ld. Bac. Charge at the Seſſions of the Verge. 


Vide the fl. 33 H. 8. 12. | 
The juriſdiction was general, by the common law, in all cauſrs, 


criminal and civil, real, perſonal and mixt, within the verge, as 


jultices in eyre, or yicegerents of B. R. there: But this is now 


taken by the ff. Art. ſup. Chart. 3. 10 Co. 71. 2 nfl, 549. 


And now the coroner within the verge may enquire of murder, 


komicide, c. done within the verge, with the coroner of the 


county, by the ff. 28 Ed. 1. Art. ſup. Chart. 3. 


And his authority is the ſame with the coroner of the county. 


R. 4 Co. 46. Vide the fl. 33 H. 8. 12. be 

But B. R. juſtices of gaol- delivery, of the peace, c. have a ge- 
reral juriſdiction, and may inquire of felony; Fc. within the verge. 
F. 4 Co. 46. | 


And if the coroner of the county be alſo coroner of the verge, 


an indictment before him is good. R. 4 Co. 46. a. | | 
50 there was alſo a particular juriſdiction in the marſhalfea by 


the common law, confirmed by the ft. 28 Ed. 1. Art. ſup. Chart. 


3. To have cogniſance of treſpaſs vi & armis within the verge, 


where the plaintiff or defendant was of the king's houlhold ; and 


of debt, aud covenant, when both were within the king's houſhold. 
12 CH. 71, Cc. 2 Inſt. 548. R. 6 Co. 20. b. Conf. by the fl. 15 
Hl. 6. 1. D. 1 Sid. 180. | | 

So there is the palace-court in the marſhalſea, which has juriſ- 
dition within the verge of twelve miles, tho' neither party be of 
the houſhold. Sal. 439. | 

But the marſhalſea cannot hold plea of freehold. 

Nor of treſpaſs upon the caſe, or other treſpaſs which is not 


dane vi tf armis. 2 Inſt. 548. 10 Co. 76. à. 


Nor in ejectment. 


Nor in trover, affumpſit, Fc. 10 Co. 76. a. V. unleſs both parties 
irc of the houſhold. 2 Rol. 498. | 
If the marſkalſca holds plea of a thing done out of the verge, 
the proceedings are void, and coram non judice. Pl. Com. 37. b. 
So, in treſpaſs, when neither party is, in debt and covenant, 


when both are not of the king's honſhold. N. 10 Cz. 77. a. 


If the plaintiff or defendant be alledged falſely to be of the 


houthold, by the ,. 15 H. 6. 1. it may be averred to the cou- 
| | | 8 trary; 


3173 
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ferer thoſe below. bid. | 


% 


e 


trary ; or the party may have a ſuper/edeas directed to the ſleward 
and marſhal. 10 Co. 75. 6. | 
The marſhalſea is a court of record. 10 Co. 69. 5. 
The proceedings are by bill, and not by original. to Cy 


WW; „„ | | 
If the king's houſhold removes out of the verge, the action 


there depending are diſcontinued. 10 Co. 73. a. : 
Error of a judgment there was in parliament before the f. 5 Ed , 
3. 2. and 10 Ed. 3. ft. 2. 10 Co. 69. . Fu | f 
(G) The Court of Gzeen⸗Cloth. > 
CO by the common law, a court is held before the lord ſteward, 
treaſurer of the houſhold, comptroller, maſter, cofferer, tun 
clerks comptrollers, who fit at a table with a green cloth in 4m 
comput* hoſpitit regis. 4 Inſt. 131. | la 


And they have juriſdiction to take an account of all the c. 
pences of the king's houſhold. 4 Int. 131. 

To make proviſion for the houſhold, and payment for ſuch pro- 
viſion. Ilid. = : 

For the good government of the ſervants of the houſhold, who 
are paid, by the lord chamberlain thoſe above ſtairs, by the col. 


(H) The Court of the Steward of the King's 
wa a Houſhold. e 


| | | | 21 
O by the Fs 3 H. 7. 14: The ſteward, treaſurer, and comp- | 

k I troller of king's houſe, or one of them, may inquire by twelve 20 
of the checque · roll of the houſhold, if any ſervant of the checque. pro 
roll, under a lord, make any confederacies, compaſſings, Ec. with r 
any, to deſtroy the king, or any lord of the realm, or any other pun 
ſworn of the king's council, or the ſteward, treaſurer, or comp: mes 
troller of the houſhold, and if found, he may be put to anſwer jury 
And they, or two of them, may hear and determine ſame offence, ſem 
(which ſhall be felony) by twelve other of the houfhold, agail leng 
whom no challenge but for malice. And if the defendants be ſau WW cut 
guilty by confeſſion or otherwiſe, they ſhall have judgment af A 
lons attaint by the common law. | part 


So by the ff. 33 H. 8. 12. All treaſons, miſpriſions, murder, 
manſlaughters, bloodſheds, c. in any palaces or houſes of the king, 
or other houſe where he reſides, ſhall be inquired, tried, Ec. be · 
fore the lord great maſter or lord ſteward, and in his abſence, be⸗ 
fore the treaſurer and comptroller, and the ſteward of the marſhal- 
ſea, c. or two of them, whercof the ſaid ſteward of the marſhal 
fea to be one, without further commiſſion. 

And tho” the king be removed from the palace, where the of- 
fence was dane before the inqueſt or trial, it ſhall be enquired ol, 
tried, Sc. before the king's ſaid miniſters, or two of — * 
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COURT S. 


ſerrants of the checque-roll at the palace, fc. where the king is 


reſiding. 


turned before them. 2 | 

And they may iſſue a precept to the clerks comptrollers, clerks 
of the checque, and clerks marſhal to return twenty-four of the 
yeomen officers of the checque-roll, of whom they may appoint 
any number more than twelve to inquire of ſuch treaſons, miſpri- 
ſions, Cc. 5 : | 

So there is a commi 
verge to be juſtices of the peace, and oyer and terminer, for riots, 


and other oftences there, Mod. Ca. 76. 


(0 The Poztmote Court, 


"HE horimole is a court held in a port, or haven of the king- 
1 dom. 4 Inſt. 148. ns ER 


The Court of Yigh-commiſſion | 
Is taken away by the f. 16 Car. 1. 11. 


(K) The Court of Star⸗ chamber. 


N antient court was holden coram rege & concilio ſuo in ca- 

mera, which was the court of ſtar- chamber. 4 ne. 60. 

2 Ruſh. 472. 

And therefore, it was not erected by the /. 3 H. 7. 1. but that 

act affirmed the juriſdiction of the court, and was directory to its 
proceedings in ſeveral particular. 4 Int. 62. _ 8 

The juriſdiction of the court extended to the examination and 


puniſhment of oppreſſions, and other exorbitant crimes of great 


men, bribery, extortion, maintenance, embracery, forgery, per- 
jury, ſpreading of falſe rumours, libels, riots, routs, unlawful aſ- 
ſemblies, miſdemeanors in ſheriffs or bailiffs, frauds, duels, chal- 


lenges, and other extraordinary offences, purſuant to the laws and 


cuſtoms of the realm. 4 Int. 63. 
And the proceeding: was by in 
parties upon interrogatories and witneſſes. 178id. 


The informations, bills, anſwers, replications and decrees were 


in Engliſh, ingroſſed in parchment, and filed. lid. 


The proceſs was by ſulpena, attachment, commiſſion of rebel- 

bon, c. all under the great ſeal. 4 Int. 66. | 
But the court had no juriſdiction, except for things which were 

contrary to the common law, or a ſtatute. 4 Inſt. 63. | 


Nor for an offence which touched the life or member of a man. 
4 Inſt, 66. = | 


Nor for matters of an ordinary nature, which belonged to the 


courts of common law. 4 /nft. 63. 


And all inquiſitions by the coroner of the houſhold 5 


ſion uſually granted to officers within the 


formation or bill, examination of 
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And now by the ff. 16 Car. 10. This court, and all the jurif. 
dition exerciſed therein, are diſſolved, and taken away. 


The Court of Requeſts 


Is taken away by ſtatute. Vide the ft. 16 Car. I. 10. Vide 


4 Inſt. 97. 


The Court of Fir7-Fruits and Tenths 
Is taken away by the ff. 1 Mary 10. 4 Inſi. 120. 


The Court of Augmentations 
Is taken away by the &. Mary 10. 4 Ioft. 122. 


(L) The Court of Stannarics. 
(L. 1.) In what Caſes it has Juriſdiction. 


nu » Y charters, one to the tinners of Cornwa!l!, and the other to 
mer, (D. 7.) the tinners of Devon, made 10 Ap. 33 Reg. Ed. 1. and con- 
ig, firmed by charter 8 Ric. 2. The king grants % onnes ffannato- 
(H. 2.) | res dum operantur, Cc. jint quieti de placitis nuivcrum & omnibus 
placitis & guerelis curiam nofiram ſpedtan', c. ita quod non reſponde- 
ant coram aliquibus juſliciariit, & c. de aliquo placito mfra flannaries 
prædidas emergen', excepits placitts terre, vitæ, S menibrorum. Pi. 

Com. 327. 5. 4 Inft. 232. St. 16 Car. 1. 15. 


Et quod cuſtos noſter wed ejus locum tenens teneat omnia placila inter 


| flannatores prædidos & inter ipſes & alios de omnibus tranſgreſſionibus, 


querelis & contradtibus infra fiannarias illas emergen', c. Pl, Con. 
327. 3. : 

By ff. 50 Ed. 3. and by his charter 6 July 50 Ed. 3. Upon 
complaint of grievances by colour of the ſame charters, reſtramt 
was put to ſuch grievances, ſalvis libertatibus & privilegiis per chart 
predi@. conceſſis. 4 Inſt. 233. | | Os | 

And therefore the warden of the ſtannaries may hold a court 
for redreſs of all treſpaſſes, complaints, and contracts between the 
tinners working within the ſlannarics, Cc. and between them and 
others. | 

And this privilege extends to all blowers, labourers, and work- 

ers without fraud in or about the ſtannaries in Cornwall and Devon, 
during the time they work there. R. per all the J. 4 Fac. 4 "ft 
231. | 

So the court of the ſtannaries ſhall have juriſdiction in all 

matters, which concern or depend upon the ſtannaries. R. 4 197 


231. | | 


Ing 1 


i 
So, in all tranſitory actions between tinner and tinner, tho? the 


cauſe be collateral, and does not relate to the ſtannaries. lid. 
So it may be in the ſtannaries, though the cauſe ariſes out of 


the ſtannaries, where the defendant lives within the juriſdiction. 


llid. 1 » : 6 . ö ; . 
So between a tinner and a foreigner, if the defendant does not 


pleat] to the juriſdiction, and it does not appear upon the proceed- 
ings to be out of the juriſdiction. /bid. | 


(L. 2.) In what not. 

But by the . 50 Ed. 3. The court of ſtannaries has juriſdie- 
tion only 4 operarits laborantibus in ſtannariis illit, & non de aliis, 
auf al:v1 Iaborantibus. 4 Inſt. 233. | EE 

Tho? he be maſter to the labourers within the ſtannaries, or his 
other ſervants. Semb. 4 Inſt. 233. . TS 

So by the /f. 16 Car. 1. 15. in a vill only, where ſome tin-work 
is in work, and ſhall be in working. 

So the court of ſtannaries has no juriſdiction in any local action, 
winch aries out of the ſtannaries; for pleas of land, life, or mem- 
ber are excepted out of the charter, and therefore there muſt be 
juſtice ellewhere, R. 4 {nft. 231. | | | 

Nor in a perſonal action, which ariſes out of the ſtannaries, if 
it be between a tinner and another, and the defendant will plead to 
the juriſdiction, or it appears upon tlie proceedings to be out of the 


juriſdiction. /b14. | 


So if the cauſe of action, between a tinner and a tinner, ariſes 
out of the ſtannaries, it may be brought elſewhere if the plaintiff 
will. 2 Inſt. 231. | | 5 
If the plaintiff ſues in the court of the ſtannaries, where the 
matter ariſes out of the juriſdiction, the defendant may tender a 
plea to the juriſdiction upon his oath ; and if it be refuſed, he ſhall 
have a prohibition. _ /bid. 1 | 

And he has privilege, that he ſhall not be arreſted in any place 
_ he goes to make his oath, eundo, redeundo, aut morando. 

id. | 

So by the /. 16 Car. 1. 15: The defendant ſhall be diſcharged, 
if he tender an oath, that he is not, nor was a tinner, when the 
ſuit commenced, unleſs the plaintiff make oath, tuat he is a work- 
ing tiuner without fraud, and that his ſuit arouſe within the ſtan— 
naries, or concerns tin, or tin- works. | 

So if it appears, by the plaintiff's own ſhewing, that the cauſe 
of action ariſes out of the juriſdiction ; the proceeding there ſhall 
2110 though the defcndant did not plcad to the juriſdiction. 

itt, 

Or if it appears by the condition of an obligation, that a thing 


was to be done out of the juriſdiction. [bid.. 


And in ſuch caſe, if execution be executcd, treſpaſs or falſe im- 
priſonment lies. Semb. 4 Int. 231. | 


So 
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and not for form. N. 4 Inſt. 231. 


Vide Uni- 
verſity. 


C0 RT. NT 
So by the f. 16 Car. 1. 15. An action lies, if any not atinner, 
Sc. ſue there, in wltich the plaintiff ſhall recover 10/. and his da. 
mages and colts. DER oy 


(. z.) How the Proceeding ſhall be. 


The court of ſtannaries is held coram cuſlode flannarie, 5, 4 


Inſt. 229. 
And ought to be guided by ſpecial laws, allowed by cuſtom or 
preſcription. bid. | | 33 | 
So a demurrer there ought to be only for matter of ſubſtance, 
So error does not lie upon a judgment given there. 4 J. 229, 
1 Rol. 745. J. 20. | | 
Nor a writ of falſe judgment R. 4 Inſt. 230. | 
Neither can it be examined in B. R. chancery, or other court. 
R. 7 Eliz. 4 nfl. 230. | SS | 
But an appeal lies, by uſage, to the ſteward of the ſtannarics, 
and from him'to the under-warden, and from him to the warden of 


the ſtannaries, and from him to the prince and his council, R. 
Inſt. 230. 1 Rol. 745. J. 20. | 


And, if there be no prince, to the king in council, 1 Rel. 744. 
8 5 | 


(M) The Conrts of the Univerſities. 
V the ff. 13 Elia. 29. the univerſities of Oxford and Can. 


bridge are ſeverally incorporated; and all former letters patent 
to them ſeverally granted, and all manors, &c, franchiſes, privi- 
leges, Ec. are confirmed. 4 /nft. 227. 
And therefore, by charter 14 H. 8. now confirmed by the ſane 
ft. 13 El. the univerſity of Oxford may hold plea, before the vic. 
chancellor, in all things perſonal, ſecundum legem terræ, aut mor 
wniverſitatis. Lit. 10. | | 
And in treſpaſs by any perſon, where a ſcholar is party. 1 Sl. 


343- | 1 1 
Before the 14 H. 8. the univerſity of Oxford had a court: let. 
Ibid. . 
But an univerſity, in their court, cannot hold plea for the pe- 
nalty of a ſtatute; and a recovery there is no bar in an action at 
common law. Skin. 665. | | ; 
[In the chancellor of Oxford's court, the plaintiff, to obtain 


warrant to arreſt defendant, muſt ſwear he has a perſonal action 
againſt him, and that he believes he will run away: to ſwear of 
and upon the truth of the premiſſes, and that he ſuſped he will tus 


away, is not ſufficient. Smith v. Dr. Bouchier, M. 8 G. 2. Arr. 
993. B. R. H. 62.] 
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(N. 1.) The Cccleſiaftical Courts. 


S to the original of the eccleſiaſtical juriſdiction, vide Præro- 
gative, (D. 9, & c) | | 


As to the court of convocation, vide Convocation. 


The court of high commiſſion is now taken away by the f. 16 


Cir. 1, 11.—Vide for this, Prarogative, (D. 17.) 


The courts of the archbiſhop are, 1. The Prerogative court. 4. £ 
The court of Arches. 3. The court of Audience, 4. The court 


of Faculties. | 

No proceedings in the eccleſiaſtical courts of this kingdom are 
records, but only evidence of ſentences in their courts, and the 
officers ſhould not take upon them to intitle them recorda don. 


(Agave v. Fuſon, M. 1744. 3 Athyns 197.] 
(N. 2.) The Prerogative Court. 


The prerogative court, is the court where the archbiſhop grants 
adminiſtration, or makes probate of the teſtaments of all having 


lna notalilia within his province. 4 Inſt. 335. Vide Adminiſtra- 


tur, (B. 3, &c.) | | 
Or repeals a probate, or adminiſtratton, granted by ſurprize. 


A ſentence by an eccleſiaſtical judge, in a ſpiritual cauſe, ſhall 


be allowed as conſonant to the eccleſiaſtical law, by the temporal 
judges. 2 Rol. 219. /. 20. 5 Co. 7. Caudrey's Caſe of the 
King's Ecclefraſtical Law. 

And therefore a certificate, c. of ſuch ſentence need not men- 


tion the cauſe of it; as, if it certifies a deprivation of an ecclefi- 


altical perſon, it need not expreſs the cauſe of the deprivation. 2 


Kol. 219. J. zo. 


So it is ſufficient if a ſentence be found in a ſpecial verdict, 
without mentioning the cauſe. id. 

$0 a proceſs in the name, and under the ſeal of a biſhop, &c. 
ſhall be good. R. 12 Co. 7. Vide Prerogative, (D. 17.) 


- (N. 3.) The Arches. 


The court of Arches has ordinary juriſdiction in Be and twelve 
Ty pariſhes in London, for eccleſiaſtical cauſes there ariſing. 4 
1.3 37. ; | | 
do it has juriſdiction upon appeal, in all caſes within the pro- 
mnce of Canterbury. Ibid. 2 | 

Phe, dean of the arches is the judge in this court. Zi. 
And may hear cauſes, at the inſtance of parties, or ex officio. 


And act as deputy to the archbiſhop, and by his authority. 


Kin. 290. 


But a ſuit onght not to be in the arches, where the archbiſhop 


himſelf is a party ; for tho? another ſits as judge there, the arch- 
iliop may fit there if he pleaſes. 2 $0. 146. 


Tho? 
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Thoꝰ the archbiſhop ſues only as a truſtee; for he ought to have 


a commiſſion of delegates originally. bid. 
So an appeal does not lie from the dean to the archbiſhop, '$;, 


290. 


(N. 4.) The Audience. 


f The court of Audience is held in the archbiſhop's palace, before 


* 
\ 


his vicar-general in ſpirituals. - \ 
The juriſdiction does not relate to cauſes between party and 

party, but to matters pro form. 4 Inſt. 337. 0 
As, the conſecration and confirmation of biſhops elected. li, 
Admiſſion and inſtitution to benefices. bid. 
Diſpenſations. bid, "EP : 
The grant or appointment of a guardian of the ſpiritualties fed 

wacante. Ilil. | 
And by himſelf, or his commiſſary, he may exerciſe all eccleh. 


aſtical juriſdiction in qualibet diocgſi, ſede vacante ; and make ink. 
tutions and viſitations in ſuch dioceſe, as the biſhop himſelf when 


the ſee is full. | 


(N. 5.) The Court of Faculties. 


So the archbiſhop has a court of faculties, which does not hold 
plea in ſuits, but there the archbiſhop, or his official, maker «f 
the faculties, grants diſpenſations in caſes allowed by the ff. 25 Ul 
8. 21. vis: for any ſuch matter whereof diſpenſations, &c. were 
accuſtomed to be by authority of the ſee of Rome, 

By the ,. 25 H. 8. 21. The archbiſhop by himſelf, commiſ 
ſary, or deputy, may grant by inſtrument under his name an! 
ſeal, all licenſes, diſpenſations, faculties, compoſitions, delega- 
cies, reſcripts, or other writing, for any ſuch cauſe, whereof ſuch 
licences, Ec. were accuſtomed to be had at the ſee of Rome, &c. 

The archbiſhop may conſtitute a clerk to write and regiſter ſuch 


| licences, c. | 


And this court has authority to grant ſuch diſpenſations and fa- 
culties, by the maſter of the faculties. 4 Inf. 337. ; 
As a faculty to be a doctor, bachelor of arts, &c. Kn. 2 
Mod. Ca. 364. | 
And if it be ſubſcribed by a deputy, and not by the chief clerk 
of the faculties, and afterwards regiſtered and iurolled, it 1s ſuft- 
cient. 2 Mod. Ca. 364. ; | : 
-And this court may grant a diſpenſation for marriage, plurality, 
accepting a benefice where his father was incutnbent, c. 4 {of 
3377 | . | | 
By the fl. 5 El. 5. The archbiſhop, biſhop, £fc. are allowed 
to grant licence to eat fleſh in Lent, Ac. (Vide 4 Inſt. 337.0 


(N.6.) 
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(N. 6.) The Conſiſtory- Court. 
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Every biſhop has his conſiſtory- oourt, held before his chancellor 


or his commiſſary, for all eccleſiaſtical cauſes within his dioceſe. 


4 Inft. 338. x 15 
The conſiſtory- court ſeems to be erected after the time of H. 1. 


but upon the ground of a charter by V. 1. to the biſhop of Lin- 


coln. 4 Inst. 259, 260. Cod. J. Eccl. 1009. Seld. of Tithes, 


(N. 7.) The Manner of Proceeding. | 
Ones cauſe in foro ecclefiaflico movent ex officio, vel ad inſlantiam 


om ex officio ſunt pro crimine commiſſ, vel ſuſpeo, & ſunt ex 


officio mero, vel promoto. | | 
Cauſes ex mero officio are, where the judge proceeds againſt the 
criminal upon requeſt, or accuſation, or detection by another. 


Ex officio promoto, where another brings the accuſation, and . 


proſecutes the cauſe. / 


4 (N. 8.) Cenſures and Appeals. 


As to ceclebalbicat cenſures, wide Prerogative, (D. 12.) 
As to appeals, vide Prerogative, (D. 13, &c.) 


(N. 9.) The Court of the Archdeacon. 


So, by preſcription, or compoſition, the archdeacon has a court, 
in what place he pleaſes, for cauſes eccleſiaſtical within his arch- 
deaconry, 4 Inſt. 339. 2 Rol. 150. 37 H. 6. 28. a. Vide Ec 
clekaflical Per ſons, (85 5. | „ 

And ſhall make a regiſter of his court. 2 Vent. 269. 

The courts of law take notice of his juriſdiction. 2 Rol. 150. 
Vent. 269. | | OED | 


Tide more concerning eccleſiaſtical courts in Diſmer, (M. 1, &c.) 
Prohibition. | PE 8 


(O) The Courts of London. 
| (0. 1.) The Huftings. 


N Londen there are, the courts of huſtings, of the mayor, of 
the ſheriffs, of the chamberlain, of aldermen, of common- 
e1cil, the wardmote, court of conſervancy, and court of con- 
COUCE, | 
the court of Huftings is the moſt antient and eminent court 
Vitlun London. 4 Inſt. 247. 2 1nft. 322. | 
Vor. III, Ts Y 


"And 


— 
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And is held before the mayor and ſheriffs, of all pleas rex, f 
mixt, and perſonal. 4 Inſt. 247. ? 7 
- By euſtam, the city of London ſhall bold ples of lands wit, BY '* 
the city, by writ of right patent, or by other writs of the king, d 
F-N:B & %. 3 4 . 
And therefore, when the ſuit is by right patent, he ſhall av i 
ſue in nature of ſuch a writ as he pleaſes at comman law, as he 
ſhall do, when he ſues a writ of right cloſe in antient demeſae. F. 
N. B. 7. A. 5 
By charters of H. 1. & H. z. The huſtings ſhall be held once (| 
a week. 2 Inſt. 327. [Lide Priv. Lond. 4, 10.) | 
And therefore, the huſtings is held in one week for plex of re! 
land, or actions real, and the next for common pleas ; for they Pr 
are diſtin. (Vide Priv. Lond. 160. = 
After delivery of the writ, three ſummonſes go againſt the te in 
nant, returnable at the next huſtings, and an eſſoign upon each a | 
the next huſtings ; and if he does not appear after the third fun- bo 
mons and third effoign, proceſs ſhall be by grand or petit cape as at Y 
the common law. (Vide Priv. Lond. 161.) . for 
If the tenant appears, the demandant counts, and proceeds as at Pri 
common law. (Vide Priv. Lond. 161.) | 
And, by cuſtom, the tenant ſhall have an eſſoign after every ap- 
pearance, and after the view. bid. | ; | 
In the huſtings for common pleas, the plaintiff. ſhall ſue a uri 
ex gravi querela, a writ of dower unde nibil habet, a writ of gavalt, ſher 
of waſte, of partition, quid juris clamat, &c. 2 Inſt. 299. Vid ous 
Waſte, (B. 1, 2.) (Vide Priv. Lond. 164, &c.) 64 
So, a writ of error upon a judgment in the ſheriff's court. Vi 45 
poſt, (O. 4.) (Vide Priv. Lond. 164, 168.) B 
But, by the cuſtom of London, judgment of outlawry in the dg 
| huſtings in London ſhall be given by the recorder, not by tic ( 
mayor, tho? he be coroner, or his deputy, as in other countics 
2 Inſt. 427. | | | 
(O. 2.) If the defendant in the huſtings had vouched in a foreign coun! T. 
If there be by the common law the plea was put without day, and the cc each 
a foreign ought to be removed to C. B. 2 Inſt. 324. 249, 
A „ But now by the jt. Gloc. 12. There ſhall be a ſummons ad war By 
oh cb rantizandum returnable in C. B. and a writ to the mayor and bil in pay 
(H.) liſfs, to ſurceaſe until the plea be determined in C. B. and then 
warrantor ſhall anſwer to the chief plea, and if the demandant t 
covers, the tenant ſhall have a writ from C. B. to the mayor! 
extend the land, and to return the extent into C. B. and afterwi Thi 
ſhall have a writ to the ſheriff of the county where the vouch of eac 
was ſummoned, to have of the land of the warrantor to the val (Vi 


2 Inſt. 324. Vide Voucher, (H.) 


(O. 3.) The Mayor's Court. | 


Tue Mayor's Court;is a court of record, held before the m2! 
and aldermen, for all actions ariſing within the liberties of Ls 
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-C.O-UR T8. 


in ech the . is judge, but the mayor and aldermen may 
join with him, when they pleaſe. (Vide Priv. Long. 186.) 

80, in this court, all matters of equity within Landon ma be 
determined upon bill and anſwer, upon which the recorder alſo is 


* Vide Poſt, (O. 5.) (Vide Priv. Lond. on ) 


3 0. 4.) The Sheriff's Courts. 


Fach ſheriff of London has a court of record held before him. | 
(Vide Priv. Lond, 264.) 
And upon a plaint entered there, any 8 of mace may ar- 


al the defendant upon a precept ore tenus, till he finds bail. (ib 


Priv. Lond. 271, 272, 277.) | 
' Tho! the entry be only in the porter's book, before an 1 entry 


J 
And tho? bail be tendered to the ſheriff, the ſerjeant i is not 


bound to diſcharge him till notice from the ſheriff, 

If error be of a judgment i in the ſheriff*s court, it ſhall be be- 
fore the mayor and ſheriffs in the buſtings. 4 ** 248. — 
Priv. Lond. 164, 168. 1 ; 


\ 


(0. 5. ) The Court of Equity i in London. 


B the cuſtom of London, if a man be impleaded before the 
ſheriffs, upon a ſuggeſtion the mayor may bring the parties and re- 
cord before him, and examine them upon their pleas ; and if he 
finds that the plaintiff is ſatisfied, order that the plaintiff be barred. 
4 Inft. 248. (Vide Priv. Lond. 275.) 

But by the cuſtom, the mayor cannot examine the parties after 
judgment. 4 Inſt. 248. R. Godb. 127, 

(Vide Priv. Lond. 256, 275. 398, &c.) Vide ante, (O. 3.) 


(0. 6. ) The Ward-mote. | 


The court of Ward:mite i is held for every ward i in the city: for 
each ward is of the nature of an hundred in a county, 4 Inſt. 
239. (Vide Priv. Lond. 355.) | 

By inquiſition of twelye men, the ward-mote inquires of defaults 
in paving the ſtreets, Sc. 4 Inſt. 249. 


(O. 7. Folk- mote. 


The court of F olk-mote or Hall. mote is con ventus in auld publica 


of each company in the city, Inſt. 249. 
(Vide Priv, Lond. * ) "N 


(0. 8.) The Tower. court. * 


By preſeription, a court is held within the Tower, for debt, and 
"her perſonal actions. 4 Inſt. 251. (Vide Priv. Lend. 409.) 


Y 2 So 


„ 


| COURT'S. 
So by charter of H 1. The citizens of London may lace whom 


6 th will of themſelves, for keeping the pleas of the crown, aud 
_ . London, be 


no other ſhall be juſtices over the men of 
(o. 9. ) The Court of Requeſts. 


: CBy flat. 14 G. 2. c. 10. all debts under 40s. may be recover] 
in the court of requeſts thereby eſtabliſhed ; concerning which We 


rious s regulations a are laid down.] 


The Court of 1 
Vide London (D ide 4 Inſt, 248. Vide Priv. Lond. 359 


"The Court of the Chamberlain, and of the Chaniberlain and 
t „ 


— 250. Fi ” Priv. Lond. 279, &c. 302, &c. 


Tube 3 of Common-Council. 
Vi London, (F. vide 4 Inft. 249. Vide Priv. Lond. 350, &c. 
The Court of Conſervancy. | 
Vide London, (B. ru aft. 250. Vide Priv. Lond. 364, be 
= The Court of the Coroner. » 
Vide Officer, (G. 5, &c. 2 if 250. Vide Priv. 


The Court of the Eſcheator. 
Vill. 3 (C.)—Vide 4 Inſt. 250. Vide Priv. Lond 5 
The Court of Watermen. 
Vide Pri. Lond. 387. &c. 
The Court of St, Martin's le Grand. 
Vide Priv. Lond. 409. 
Vids Diſmer, (M. 6, 7.) 
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(P) Courts in other Cities, Burroughs, &c. 
(P. 1.) Grant tenere Placita, 

o, by grant, or preſcription, every other city, or borough 
>. may have courts for matters within their precints, 

In every cafe, where power is given to any, to hear and deter- 
mine, they have judicial authority, and act as judges. 1 Sal. 200 

And if authority be given to fine and impriſon, it ſhall be a 
court of record. R. 1 Sal. 200, 386. | | 

A grant /enere placitu, gives juriſdiction, but not excluſive of 
other courts. Hard. 50g. If there be no negative words. Pal. 
of upon ſuch a grant, the grantee may make a judge; but 
when made, he is the king's juſtice, 20 H. 7. 6. a. 3 

But a court cannot hold plea of freehold, upon a plaint, with- 
out writ: tho? a cuſtom for it be alledged. R. 2 Lev. 98, 123. 

So a court, which does not proceed according to the common 
law, cannot be eſtabliſhed by the king's charter, without an act 
of parliament, or preſcription. 2 Vent. 33, 4. Vide Chancery, 
(A. 3.)—Prerogative, (D. 28.) | . 1 


1 Conuſance of Pleas. 


do the king may grant conuſance of pleas ; by which the grantee 
ſtall have conuſance of all pleas commenced in other courts out of 
ſuch precinct. Hara. 50g. Pal. 456. | 1 . 
And a grant of conuſance of all adbians, is the ſame as of al 
pleas. 1 Rol. 489. J. 52. | | TEST 

So the grant ſhall be allowed, tho” the action be laid in London, 
or in another county; for it ſhall be commenced de novo. R. Hard. 
509. | 1 
Tho? the ſuit be by quo minus ; for this does not exclude conu- 
ſance, where there are the words, licet tangat not. R. Hard. 
599. | 
So an antient grant de curia regali, or omni regid poteſtate, is 
* if conuſance upon it has been allowed. 1 Rel. 491. 
10. | | | 

80 ſuch antient grant is ſufficient, tho“ no judge be named, 
where the bailiff of the grantee has always uſed conuſance. 1 Rot. 
491. J. 10, 15, 27. : | 

A grant of conuſance of all pleas extends to an aſſiſe, Sc. if 
conuſance of it has been uſed upon an antient grant. 1 Rel. 490. 
h. 20, 23. .14 J. 6. 13. % | | 

A grant of conuſance in guibuſcungue curiis, extends to B. R. 
and C. B. 1 Rel. 490. J. 2. Semb. Pal. 456.—80, to the chan- 
cry, and excheguer. R. Hard. 509. | 

A grant where a ſcholar or perſona privilegiata is ſued, extends 
here the college or corporation is ſued. R. 1 Mod. 164. 2 

w_ n 
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P. 3.) 
When it 


all not be 


allowed. 


nnr 
And ſhall be allowed; in the exchequ:r, or B. R. tho? the ſuit 
there be by bil, which imports privilege, F. 6 H. J. g. ö. 


But en cannot be claimed by preſcription. Co. L. 114 
1 Sal. 183. 

And a grant of it will be bad, generally, if it be not ſaid be. 
fore wl. at judge. 1 Rol. 491. J. 5. 20. 

Unleſs where it is implied, before whom; as, if a grant be of 
conuſance within his court ; for the judge of the court ſhall hare 


it. 1 Rol. 419. J. 17. 


*So, a grant of conuſance to proceed i in any other manner but 
by the common law is not good, but by an act of parliament, 
Hard. 50g. 2 Wilſ. 408.“ 

So a grant before the bailiff, ſteward, Se. of the grantee is 
void, where he has no ſuch officer. 1 Rol. 491. l. 25. 14 h 

a. 

80 2 grant of conuſance in all pleas, does not extend to felony 
or appeal. 1 Rol. 489. J. 55 

Nor, to an aſſiſe, unleſs it be named, for it is a plaint. Aal. 
490. . 15, 20. 14 H. 6. 12. 4. 

So a grant of conuſance in covenant does not extend toa 2 
upon a writ of covenant. 1 KC 490. J. 50. 

So conuſance of pleas coram quibuſcunque juſticiariis does not ex- 


tend to the juſtices of B. R. or C. B. if they be not named. 1 R:, 


490. |. 5. 


So conuſance of pleas ſhall not be allowed, where the inferic 
court cannot do right; as, in replevin; for it cannot grant ae 
ſummons, or ſecond deliverance. 2 Int. 140. 1 Rol. 480. 
4. 30. F,g. 153, 295. | 


Or, a quare impedit : for the inferior court cannot write to the 
biſhop. Co. L. 134. 6b. 

Nor, where an interpleader is neceſſary : for it cannot allow it 
1 Rol. 493. J. 20. 

Nor, in a fine, or ſcire facias upon it. 1 Rl. 490. L1 3. 49 
J. 40. 

Nor, i in an action founded upon a ſtatute made ſince the conu- 
ſance granted. 1 Fol. 490. J. 30. 

Nor, in an attaint ; for by the f. 23 H. 8. 3. it t ſhall be brouglt 
in B. R. or C. B. Co. L. 294. b. Dy. 202. b. 

So it ſhall not be allowed, if the grantee be _ 1 Kol 401. 
H. 492. J. 15. Semb. cont. Dy. 157. a. 

Tho? the grant be, /icet ipſe fit pars. 1 Rol. 492. L. 20, 5 

Otherwiſe, where the plea is held before the ſteward of the 
grantee. 1 Rol. 492. I s, 25. Dy. 157. a- 

So it ſhall not be allowed in a tranſitory action alledged out of 
the juriſdiction. N. 1 Sid. 103. 

Or, where the defendant is a foreigner ; or where one of tie 
defendants is ſo, if he cannot be ſevered. 1 Rol. 493. J 50. 404 
2, 5. 

Or, pleads privilege ; as, an attorney; Sc. R. 1 Rol. 489. ( 
Dy. 287. a. in marg. R. Lit. 304. 0 


COURTS. 


Or, is in cuſtodia mar. Semb. 6 H. J. 9. 3. EI 
If he be ſued as a truſtee, or for other matter of equity in chan- 
ery, or the exchequer. N. Hard. 189. R. 2 Vent. 362. Vide 


Chancery, (3 X.) 


Conuſance ought to be demanded by the lord, and not pleaded When and 
to the juriſdiction. Semb. 1 Lev. 89. Bro. Juriſaliction 92. how de- 
And it thall be demanded the firſt day, at the return of the ori- manded. 


inal, were the place appears by the writ; as, in treſpaſs guare 
chuuſum fregit, Sc. I Roi. 494. 28. | ST 
In debt, Sc. if the franchile be a county by itſelf, 1 Rol. 495. 
ii. K. 3 6 5 4 2 he 
If the place does not appear by the writ, as generally in debt, 
d:tinue, Sc. it onght to be at the day of the count. 3 H. 6. 31. a. 
1 R:1. 494+ J. 55. 495. J. 5. K. 9 H. J. 10. B. 16 H. 7. 16. 
[But the demand comes too late after plea pleaded, and replica- 


tion tendering iſſue. Barnes 346. ] TH | 
So after an imparlance, or an inqueſt awarded by default. 1. 


. 489. A. 402. l. 50. 493. l. 10. 494+ J. 45 495. J. 17. 6 H. 


7. 10.4, N. 1 Sid. 103. 1 Lev. 89. Sho. 35 2 TOE 

*And if the declaration be delivered after Hilary term, intitled 
as of Hilary term, it may be claimed the firſt day of Zafer, not- 
withſtanding the imparlance ; for an imparlance is but a fiction, 
and one fiction may be ſet againſt another by entering the claim on 
a roll of Hilary term. 2 Will. 4112 | | | 

It ought to be demanded by the lord himſelf, or his attorner. 
1 Sal. 183. 6 H. 7. 10. a. | 5 8 

$9, by the chancellor of the univerſity, the ſteward of EY, Oc. 
Dy. 157. a. 1 Mod. 163. Do 

y the vice-chancellor, or his attorney. R. Hard. 510. 

And he ought to ſhew the charter itſelf, or an allowance in 
eyre. 3 H. 6. 30. 5. 1 Sid. 103. 1 Lev. 89. 1 Sal. 183. Pal. 
456. | | | 5 
Aud if it be an attorney, his letter of attorney in Latin. 2 Sid. 
103. Sho. 352. 1 Sal. 183. e 

And he ought to continue his demand at every reti rn of pre- 
ceſs. 1 Rel. 495. J. 31. 5 | | 

N it is ſuceient to ſhew uſage in a ſingle inſtance. 1 Sal. 
183. 

The claim muſt be entered on record, and ſtate every thing that 
is neceſſary to take away the juriſdiction of the court. 2 ii. 
410.8 | 

The whole proceedings in the cauſe up to the time of making 
the claim, ought to be entered on the ſame roll with the claim. 
Then the clim thus; and hereupon comes George Henry, carl of 
Litchfield, chancellor of the univerſity of Oxford, by C. D. his attor- 
ney to demand, claim, proſecute, and defend his liberties thereof, that 
' to ſay, to have the conuſance of the plea aforeſaid. 2 Will, 410.* . 

Then the charter on which the claim is founded mult be fully 
ſet forth, and alſo the act of parliament, if there be a priate one, 
conrming the charter,® 0, E | 

*Then, 
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- Wilf 


tur, alioquin redeant, Qc. 


nr 


Then, if the claim is only by charter, that it has been allowed 
before by the king's writ, or by the ſuperior courts. 2 Wilſ. 410 
5 „ 8 


*But if it be by act of parliament it is not neceſſary to ſhew tua 


it has been allowed. 2 Wilſ. 412.* 

Then the concluſion in this form: And the aforeſaid chanccl. 
lor demands his liberties and privileges aforeſaid, according to the 
form and effect of the letters patent aforeſaid, and the confirma. 
tion, aforeſaid, in this plea between the parties aforeſaid, in the 
court of the lord the king now depending, to be allowed him, 2 

$3066 | | 
If the claim be by charter only, then add; as heretofore hath 
been allowed, Id. ibid.“ | | 
if the claim be by an univerſity, there muſt be a certificate 
from the chancellor that the parties are or at leaſt that the defer. 
dant is of the univerſity. Str. 810.“ : 

And that the defendant is actually reſident at the univerſity, 
2 Wilſ. 312.“ | 

*And there muſt be an affidavit confirming the chancellor's cer. 
tificate. Str. 810. 2 Wilſ. 312. Vide B. R. H. 241. 

Or, at the return of the capias or exigent, where the place ap- 
pears by the writ. 1 Rol. 492. J. 45. 495. J. 12. | 

Yet it cannot be allowed, till the writ ſerved, and all the de. 
fendants appear. 1 Rol. 495. J. 27, 40 ad. 45. 

*If the claim be allowed, that does not ſo abſolutely diſmiſs the 
cauſe, as that it can never be brought back again ; but the parties 

have a day given them in the court of the party claiming conu- 
ſance, and if the inferior court do not do them full and ſpeedy jul- 
tice, they ſhall return again to the king's court. 2 Will. 411.* 

Therefore after the entry of the allowance of the claim the 
further entry on the roll runs thus: et ſuper hoc, idem attornatu 
ejuſdem, c, hic in curia prefixit diem partibus prædidtis coram, G. 
apud 7. infra hundredum prædidtum die, Ec. et diftum eft eidem attor- 
nato, c quod partibus — plena et celeris juſtitia inde exhibea- 

ibid * 5 | 
And for good cauſe ſhewn, the cauſe may be brought back 
again, a re-ſummont awarded, and the parties go on from the 


period in which the cauſe was at the allowance of the claim. 14 
lid. Sep , 


(P. 4.) Incidents to Courts. 


If the king grants to a borough, &c- power tenere placita, it ſhall 
have all incidents, tho' not mentioned in the charter: As, it ſhall 
have officers, a ſerjeant, bailiff, We. to return juries, execute 
proceſs, &c. R. 1 Rol. 526 J 30. 3 

So, if it be erected by act of parliament : And ſhall have power 
to continue their proceſs, as incident. R 1 Sal 408. 

So it ſhall have proceſs. Vide poſt, (P. 8.) : 

But it ſhall not have power, as incident, to award a writ of in- 
quiry to a bailiff: for it may be executed in court. R. 1 Rol. 526. 
1 . 


cial 


244. 


(lt 
nquif 
notice 
does n 


Mayor 
80 


chartei 
Ant 
court y 
O. 50 
552. 
90 e 
oaghit t 
An. | 
[Ift 
it is not 
eward, 
M. 2 6 
Dut 
uſua! co 
of a col 
ſcription 
cannot b 
lat den 


cou RN 5 | 329 
(P. 5.) Juriſdiction. 


The juriſdiction of inferior courts in a city, borough, Cc. ex- (p. 5.) 
tends to all actions, real or perſunal, which by grant or preſerip- In aGions 
tion are allowed to them. 5 | | real. 

A writ of right patent lies for a tenant in fee, directed to the 
mayor and ſheriffs in Laudon, or to bailiffs, ©c. commanding 
mem to do right to the demandant againſt the tenant for 
ſuch tenements. Reg. 2. 6b. F. NV. B. 6..C. D. Vide Droit, 

B. 1, &c. | | 

And in 25 he does not make proteſtation to ſue in the nature 
of ſuch a writ as he pleaſes, as in a writ of right cloſe, but muſt 
ſue ſuch writ as his caſe requires. F. N. . 7. A. 


* 


And therefore, as right patent lies for tenant in fee, ſo a ſpe- 
cial writ lies to the mayor and ſheriffs, or to bailiffs, He. to do 
jultice ro the heir in tail, for lands deviſed, &c. to him. Reg. 
244. l. F. N. B. 7. 4. 5 h 

Or, to him in reverſion, or in remainder. Reg. 245. a. 

So, to tenant in dower. Reg. 170. 6. F. N. B. 7. A. 

So, ſince the ff. Gloc. 6 Ed. 1. 11. if any one imyleaded 
loſe by colluſion, to make a termor loſe his term. Reg. 179. a. 
2 Infl. 343. | | 

So, upon the ft. Glo. 13. if a tenant does waſte or eſtrepement. 
2 Inſt. 328. Reg. 77. 5. EO 8 

So, to make partition. R.g. 76. 5. F. N. B. 6. G. 

[If a ſheriff is impowered by private act of parliament to take 
inquiſition of the value of lands giving notice to the owners, tlie 
notice muſt appear on the inquiſition, otherwiſe the juriſdiction 
does not appear; and on certivrart all will be quaſtiel. R. v. 


Mayor of Liverpool, T. 8 G. 3. 4B. M. 2244 ] 


So in perſonal actions an inferior court may hold plea by „P. 6.) 
charter, or preſcription. TH | Actions 
And the [tile of the court ought to ſhew by what authority the perſonal. 
court was held. R. 8 C5. 133 a. R. 1 Cro. 489. Mo. 422. Koa * of 
(Ow. 50. 1 Rol. 795. J. 38. Noy. 35. R. 2 Cro. 184, 493. 
532 KR. Tel. 46. N 1 Sid. 311. K. Jon. 451. | 
So every offcer who julliſies under the authority of the court, 
oucht to ſhew it; as, a ſteward, bailiff, Sc. R. Cro. Car. 46. 
aim, Mad. Ca. 72. | 2 | 
lt the flile of the court is, according to the cuſtom whereof, Oc. 
is not neceſſary to ſhew that the ſteward may appoint an under» 
(ard, or that he was appointed in writing. 4l-ntinſon v. Ils, 
K. G. A. £4 Raym. 1543. ] | | 
et where the ſtile of the court is not conformable to the 
uual courts, it ſha!l be aided by intendment, as if, in the {tile 
of a court fedis ſulueriſuti, it be alledged, that it is held by pre- 
pion ; it ſhall not be intended of a court of piepowder, which 
annat be by preſcription, but of another cultom 4 y court under 
det denomination. 1 Sal. 265. 


- 


. 
8905 
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| COURTS 
So, if the ftile alledges the court to be ſecundum legem nerta. 
toriam, where it does not appear to be curia ſtupulæ; it ſhall be 


intended of ſome other court under that denomihation, . 


1 Sal. 263. Mod. Ca. 61. 


(P. 7.) The Plaint. or 

In theſe courts the plaint is in the nature of an original ig 5 
. © 1 Saf: 266. | „ 6 
[If the plaint is, of @ plea of treſpaſs, generally; it is good, 21 
without adding, evith force and arms. Blenkinſon v. Ilu, M ( 
2 G. 2. Ld. Raym. 1543. 2 | add 
ps | | 8 
(P. 8.) The Proceſs. 5 

If the king grants conuſance of pleas, the grantee ſhall hav con! 
power to-make proceſs by petit cape, proceſs upon voucher, or Cay: 
other proceſs, as incident; tho? no mention of it in the grant, give 
1 Rol. 490. J. 45. | 9 
And he ſhall make proceſs by capias, where other juſtices make ting, 
1 8.405. 50. - 1 8 
And by grand diſtreſs, where the caſe requires. 1 Ro!. 403. rildi 
ex. | | | es, 85 tion 
| 4 if the defendant be convicted, he ſhall be fined, impri ft, f 
ſoned, or amerced, as the cafe requires. 1 Rel. 455. /. 55. K. 1 
So, by cuſtom, goods taken upon grand diſtreis, it it be re: 2 Ly 
turned quod nibil habet ulterius, may be delivered to the plaintif, N 
for his The if he recovers, upon ſecurity to re-deliver them if he withi 
does not obtain judgment. 1 Rol. 564. J. 4. | Rep. 
But a cias ought to be after a ſummons or attachment, not 3 
the firſt proceſs. Te. 158. R. 2 Cro. 261. there, 
And if it be, it ſhall be error, and not aided, as the want af 0 
an original by the ff. 18. EL R. 2 Cro. 222, 261. Tel. 155 Fo 
[But the irregularity of a capias iſſuing for the firſt procels i Fo 
aided by defendant's appearance. Blenkinſon v. Iles, M. 2 C. Lev. 
LI. Raym. 154;.] | So, 
So a cultom, that a- capias be awarded before ſummons, vil the cl 
be void. R. 1 Rel. 563 J. 20. | . 
So, a cuſtom, in the capias againſt the principal, to have 3 411 
clauſe, if he be not found to take the bail. R. 1 Rol. 563. L. 44 rad 


So a cuſtom to take the bail in execution upon a return of n 
eft inventus, upon a capias againſt the principal, without a ju 1 
facias, is void. R. 1 Rol. 563. J. 35, 45. a > 


So, genetally, the proceſs ought to be returnable at a di ePancer 


certain; for ad proxinam curiam is not ſufficient. R. 2 Cro. 314 7 bes 
2 Bul. 36. | 5 ** 
But where there is a juſtification under proceſs of an iner Fr 
court, it is ſufficient, that it was returnable, ad proximam cum " | 
eſpecially if it appear that the court was held at any time cent" iD 
as from three weeks to three weeks. Comp. 31, 22-* It 3 of 
b 


And this whether the proceſs be meſne or judicial. 


ibid.* 


C O UR 'T S. | | ES” 8 


(P. 9.) The Declaration. 


By the f. 36 Ed. 3. 15. All pleas in the courts of the king, Ve tbe ft. 
or others, ſhall be in Latin. | 46. 2. 26. 
And therefore, in a declaration, if the day or year be in Eng- & . 2. 
X 3 . | 27. that all 
je figures, it is error. N. 1 Sid. 40. 2 Lev, 102. e 
Otherwiſe, in numeral letters, which are Latin figures. R. in courts of 
2 Lev. 102. | | juſtice are 
Or if the time be well deſcribed by the year of the king, the to be in 
addition of the H. D. in figures ſhall be rejected. R. 1 Sal. 195, Eng%* 
So an uſage to write in Engliſs, does not aid. R. Cro. £1. 
85, 185. 4 | 1 
"By r . 8 EL. 2. In courts of London or corporations, where 
continuances are de wie in diem, the plaintiff ſhall declare in three 
days after appearance, otherwiſe at the next court, unleſs time 
given by ſpecial order of court, or pay colts. | | 
A declaration unde idem Q, per att” ſuum quod cum, c. omit- 
ting, dicit, is error. R. Tel. 103. 5 | 
So, if the cauſe of action does not appear to be within the ju- 
niſdiction of the court, it is error; as, if the whole conſidera- 
tion in ſumpſit does not appear to have been there: As, ump- 
ft, for wares ſold, without ſaying, ibidem vendit'. 1 Sand. 74. 
3 Veit. 243. 1 Sid. 87. 1 Lev. 137. R. 2 Je. 230. 
2 Lev. 87. | | | 23 
That the defendant was indebted and promiſed to pay 
within the juriſdiction is not ſufficient. 2 Wile 16. 1 Term 
Rep. 151.“ | | 
*It muſt alſo be ſhewn that the goods were ſold and delivered 
there. 2 Wil. 26.4 | 
Or, that the money was had and received. I Term Rep. 151. 
For money lent, without ſaying, ilidem mutuar'. 1 ent. 72. 
For nurſing, without ſaying, ilidim nuirit'. Kay. 75. 1 
Lev. 96. | 
So, if the action be for a cloſe called B. without ſaying, that 
the cloſe lies within the juriſdiction. | | 
Or, for treſpaſs done there. Noy. 129. | 
Auch where one count is not laid within the juriſdiction, aud 
the damages are given generally, it is fatal on a writ of error, 
thouzh there he another good count. 1 Term Rep. 151.* 
*And the fat. of Jeofails will not help it. Id. ibid.“ 
So, if an oftmpft be for fees as a ſolicitor in chancery 5 for the 
hancery is not within the juriſdiction, R. 4 Vent. 28. 
Or, quod non moliſluret, the Jeſuits, without ſaying, that tlie 
Jeſuits lived within the jariſdidtion. R. 1 Sid. 105. | 
Wd furſum redderet an obligation, without ſay ing, that it was 
vithin the juriſdiction. 1 Sid. 1089. | 
Quod iret de York ad A. or carry goods from York to A. with- 
out ſaying, that A. is within the juriſdiction. R. 1 Ie. 545. 
35, 45. Cro. Car. 571. N | 


That 


r 


That he would procure: leaſe of a houſe in A. without ſayi 
that A. is within the juriſdictioun R. 1 Lev. 50. 1 Vert 2. 

That he would pay when he returned to A. without ſuch: alle. 
gation. R. Cro. Car. 571. Jon. 451. 5 | 

So, if one ſues an heir up an obligation by his anceſtor, 


without ſaying, that he has alſets there; tho? he ſays that the 


obligation was made within tie juriſdiction. R. 1 Rel. 494, 
if one ſues for ſlander within the juriſdiction by which he has 
loſt her marriage, &c, without ſaying, that the loſs (which is the 
gilt of the action) was there. R. 1 Sid. 85, 95. Ray. 6z. 
i Lev. 69, 153. | | 

But if an action be, that he ſued infra juriſdictiuuem in the name 
of A. without his conſent, ra/ione cujus others ſued him: it need 
not be ſaid, that the other ſuits were infra juri/difionem ; for the 
ſuit in the name of A. without conſent, is the ſole ground of the 
action. . Fon. 448. | 

So, if an action be for ſlander, per quod he loſt cuſtomers infra 
Jurifdifionem & alili. R. Fon. 450. Mod. Ca. 224. 


In an action upon the cafe for abuſing a horſe committed to his 


care, by riding, it need not be ſaid that he rode 5 45 furiſdicdionem; 
for the giſt of the action is the neglect. B. Mod. Ca. 224. 

If in umgſit the plaintiff ſays, that upon an account for debts 
infra jur. ſdidionem the defendant was indebted to him in ſo 
much, viz. for value received, without ſaying infra juriſdidionen. 
£,g. 44. 2 Mod. Ca. 77. | 

It the account is laid to be ſtated inſra juriſdidlionem, it is not 


neceſſary to aver the items to have arjſen there. Emery v. Bal. 


lett, H. 2 G. 2. Sir. 827. Ld. Roym. 1555.1 
(P. 10 Plea. 


By cuſtom, the defendant in debt, without denying the debt, 
may pray quod inquiratur de vero debita fecundum conſuctudinem, upon 
which the plaintiff ſhall have judgment for the debt found. . 
1 Rl. 564. J. 25. | | 


(P. 11.) Continuance. 


After appearance until judgment, a continuance ought to be 
entered from one court to another. 1 Ro 486. J. 10, 30, 45: 
Vide Pleader, (V. 1, &c. W. 1, &c.) | EE 
And therefore dics datus to the plaintiff, without a day alſo to 
the defendant, is error. R. 1 Rol. 486. J. 30. 

And the court ſhall! have a power to :- ake conti 
cident. R. 1 Sal. 408. Vide ante, = 4.) 

But a continuance by dies datus is ſufficient, tho? it is not faid 
dat” per cur. R. 1 Sal. 265. | 


80 a continuance from one court to another; tho? the chant! 
allows a court from week to week, and it is adjourned to the - 


nuances 28 in- 


| . | | 
cond week, leaving a week between, except where the charter 


ſays, non altter. R. 1 Kol. 526. J. 50. 
Vid: Amendment, (J.) 


(P. 12.) Enqueſt. 


The trial in an inferior court ſhall be by an inqueſt of twelve 


lawful men. a 
Aud the entry may be quod venire fac 12, Wc, per quot, Sc. 


without entering it at large. Ray. 20. 


So the venire may be for twenty - four or twenty-three in an in- 


ſerior court, if the trial be by twelve of them. 
[By ft. 29 G. 2. c. 19. judges of courts of record in cities, 


towns corporate, liberties and franchiſes, may fine juror not at- 


tending, from 20s. to 40r. | 
But a trial by fix only is not good; for a cuſtom for it ſhall be 
void. R. 1 Rol. 564. J. 12. | 


So it cannot grant a /ales; for an inferior court is not 


within the f. 35 H. 8. 6. aud a cuſtom for it is vid. R. 
1 Rel. 563. J. 50. 3 . . 

But there may be a tales de circumflantibus by preſeription; and 
if there be added ſecundum formam. ftatuts, it ſhall be rejected. 
R. Fg. 274. | 


[lt is not a good cuſtom for an inferior court to award a tales 


d: circumflantibus. Ball v. Knight, M. 6 G. 2. Str. 941.] 
If the jury do not agree, an inferior court may keep them 


without eating, drinking, or fire; and adjourn the court 70. 


quoties till they are agreed. 1 Sal. 201. | pr 

A venire fac” coram majore, without ſaying, hic, or, in cur”, is 
error, Per Twoiſd. 1 Sid. 77. 

2 ogy fac” xii per quos rei veritas ſcire poterit, for ſciri. R. 
2 Lev. 83. | 

So it is error, if the jury find the defendant guilty, without 
laying, ſuper ſacramentum ſuum. R. Hob. 248. 0 
If they find that the plaintiff has 401. damage by the non- 


performance of the defendant's promiſe; for they ought to ſay 


directly quod affumpſit. R. Tel. 77. 

If the entry be, quod juratores elefti, triati, && jurati dicunt, 
without ſaying, ad veritatem dicend'. R. 2 Lev. 83. 

Vide Amendment, LEY | | 


(P. 13.) Judgment. | 


So the judgment in an inferior court ought ſtricly to purſe 
the legal form; and therefore if it be ideo conficer 141 1), + i. 
= ſaying, per curiam, it will be error. N. 1 Sand. 74. 1 Sid. 
43, 147 | 

So, ideo videtur curie. R. Tel. 130. Ney 129. 

[deo liquet, or, conceſſum eſt. Nel. 130 Ws 

Ideo confideratum eft per curiim, without ſaying quia videlur 


furie quod placitum eſi minus ſufficiens. R. 1 Sal. 402. 


So, 


333 


334 


2 Mo. 273. 


c O bn. S. 


So, if it be, quod querens nil capiat per narrationem, where, i 
ought to be, per querelam. R. Sho. 400. Es e 

[If judgment is that plaintiff ought to recover, it is bad, and 
ſhall be reverſed on writ of falſe judgment: it ought to be, that 
be do recover. Waldock v. Cooper, T. 27 & 28 G.z. 2 Wi, 
16.] | STS, e | 
So, if pl in miſericordia be omitted in a judgment in rhein 
Sho. 400. J MINS „ 
But in a cotnty palatine, ideo confideratum efl, without ſaying 
per curiam, is ſum̃cient. V. 1 Sand. 74. N : 

So, in an inferior court a judgment quod recuperet pro damni; 
Sc. is good, without ſaying, pro miſis & cuſtagiis; for damng I 
cludes them. 2 Cro. 420. | 

So, quod recuperet pro miſis & cuflagits de incremento, without 
ſaying, circa ſedlam ſuam. Ray. 20. | 

Vide Amendment, (R.) 


| | (P. 14.) Writ of Inquiry. 
After a judgment by default, Cc. a writ of inquiry ſhall be 


executed. 


And it ſhall be executed in court, unleſs where the charter 
allows it to be before the bailiff, c. R. 1 Rol. 526. J. 35. 

And where the charter allows it before the bailiff, ſerjeant, 
Sc. it ſhall not be before the mayor, who is the judge of the 
court. R. Tel. 69. | „ a 


(P. 15.) The Remedy, if out of the Juriſdiction. 


By the ½. W. 1. 3 Ed. 1. 35. of great men and others, who 
attach, Cc. others to anſwer before them of treſpaſſes, contracts, 
Ec. done out of their juriſdiction, it is provided, that they anſwer 
to the perſon attached damages double, HG c. | 

And therefore, if any ſue in an inferior court for a matter 


ariſing out of the juriſdiction, an action lies for double damages 


upon that ſtatute. 2 Taft. 230. | 

So a prohibition goes to ſtay ſuch ſuit. F. M. B. 45. F 
2 Inſt. 230, Vide Prohibition, (A. 1, 2.) | 

And ſuch prohibition goes before the action commenced 
2 Inſt. 230. 

Or, after declaration, before plea in bar or imparlance, the 
defendant may tender a plea to the juriſdiction, upon affidavit & 
the fact; and if it be refuſed, he ſhall have a prohibition. I. 
2 Sid. 464. I Vent. 88, 181. R. Ray 189. = 

So, where an imparlance is given with the declaration 0i 
courſe, he may, within two days after the declaration. 

t Fant. 333. Per Fowe, Lat. 1571. :. -- 
So, upon an affidavit of the fact, he may have a prohibition 
without pleading to the juriſdiction. Per 2 J. 1. cont. I 
1026. 

Or, if a plea to the juriſdiction be prevented by artiſce 
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So, if a plea to the juriſdiction be refuſed, he may 1 \ bill 


of exceptions, and tender it to be ſealed ; and thereby take ad- 
vantage of that matter upon error. Semb. F. N. B.-21. N. D. 


1 Vent. 181. 


And a prohibition lies, after a plea to the juriſdiction refuſed, 


tho! the matter be alledged to be within the juriſdiction. R. 
91 317. J. 30. 3 | | | 
: " as To as well as real actions. | | 
Where the defendant is attached by his goods, or by his body. 
F. M. B. 45. F. | | 
So, if the declaration does not alledge the matter to be within 
the juriſdiction, a prohibition lies at any time. 2 Mod. 273. 
Or it may be redreſſed by error. R. 2 Cro. 96. vor falſe judg- 
ment. Cowp. 20.* 


So, if it appears to be out of the juriſdiction. the judgment is 


void, aud coram non judice. R. 1 Rel. 545 J. 30. 


And if the man or his goods are taken upon it, treſpaſs lies. 


Or, if he eſcapes, no action lies againſt the officer for the 
eſcape. R. 1 Rol. 545. J. 30, 809. J. 50. | 7 
So ſuch judgment cannot be pleaded in bar to another action 
fur the ſame cauſe. R. 3 Lev. 234. „ 

do, where a man ſues in an inferior juriſdiction, for a matter 
which he knows to be out of the juriſdiction, an action on the 
caſe lies againſt him. Semb, cont, Lut. 1569. R. 1 Vent. 369. 
cF5. you 

And an action of falſe impriſonment lies againſt the judge of 


an inferior court, where the plaintiff is arreſted on proceſs from 
it, if the judge know, that the matter was out of his juriſdiction. 


Hr. 993. B. R. H. 68. 2 Vilſ. 385.* | 
Or, if the judge refuſes a plea there, which he ought to re- 


eeive, Per Jones, 2 Rol. 498. 


But where the matter is ſuppoſed within the juriſdiction, and 
the defendant does not plead to the juriſdiction, but imparls, or 
pleads another matter, by which he admits the juriſdiction ; he 
ſhall never afterwards have a prohibition, though it be out of the 
juriſdiction. dm. I Vent. 88, 181. R. 2 Mod 273. I Mod. 
63, 91. 1 Sal, 202. . i 

Nor, an action upon the ſtatute for double damages. 2 Int. 2 30. 

Nor, relief by error. 1 Vent. 236 Vid. 1 Vent 369. 6 

50 an officer ſhall be excuſed thu” it dues not appear by the 
proceſs to be within the juriſdiction, and in fact it be out of it; 


2 


for it is ſufficient, that it be alledged in the plalut, or declaration. 


K. 2 Mod. 59, 1 2 
*In juſtification, by the officer, it is ſufficient to ſtate that the 


Pphintiff below levied his plaint in a plea of tr. [paſs on the caſe, 


Jer a cauſe of action ariſing within the juriſdifion of the court, with- 
out ſetting forth the cauſe of adlion, or that the defendant became 
acted cuithin the juriſcliction. Cowp. 18.“ | 5 
So an action lies againſt the oH cer for an eſcape. R. 1 Sal. 
202. BR. P. 7 Ann. inter ifigginſon and Sheaf. (Reported 
Compni”s Rep, 153.) K. cont. per 3 J. Ellis acc. 2 Mod. * 
N | ho” 


3335 
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| r 

Tho? the oft cer had notice, that it aroſe out of the juriſdic. 
tion. Vid: Compyns's Rep. 153, 156. | 

So an action on the caſe does not lie againſt an officer, who i; 
not conuſant. R. Zut. 1568. „ 

Nor, againſt the plaintiff in the inferior court. R. Lut, 1560, 


1569, 1572: Carth. 190. | 
Tho? he knew, that the cauſe of action aroſe out of the juriſ. 


_ diction. Semb. Lut. 1569. Vide ſupra. contra.“ 


So, if a prohibition, upon a ſuggeſtion that it ariſes 6ut of the 
juriſdiction, goes to a ſuit in an inferior court, a procedendy ſhall 
be granted, if it appears to be within the juriſdiction; as, if a 


rohibition he to the courts of London, for ſlander of the plaintiff . 


in ſaying that ſhe is a whore, a precedendo ſhall be granted, upon 
affidavit that the ſpeaking was in London, where ſuch words are 


actionable, without a return of the cuſtom upon an habeas corju, 


Sho. 131. 4 Mod. 367. 
| (P. 16) Miſdemeanor in the Judge or Officers. 


So for a miſdemeanor in the ſteward or judge of an inferior 
court, an attachment lies againſt him, as for a contempt : As, if 
he gives judgment where he himſelf is party. 1 Sal. 201, 396. 

If he grants a new trial after judgment and coſts taxcd, 
1 Sal. 201. 


If he grants an attachment againſt all the goods of che party. 


id. | 

If he refuſes a return and execution of a writ of error; tho 
his fees are not paid or tendered. Lane 16. | | 

But a man, who acts as a judge, can never be queſtioned by 
action or indictment, for a matter within his juriſdiction, tho' he 
be miſtaken. R. 1 Sal. 396, 7. Vide Aclion upan the Caſe fore 
Conſpiracy, (B.) ; | | 55 

So an attachment does not go, where the contempt 1s not ma- 
nifeſt : As, if a judgment be againſt B. and ſatisfied, and after- 
wards another action between the ſame parties, and a writ of.error 
upon it delivered before judgment, upon which the ſteward re- 
turns the former judgment. Ray. 189. 


(Q) The Courſe of the Court, 


| 1 courſe of the court is the law of the court. 


And the judges will generally take notice of the courſe and 


law of every court. | | : 
As, upon a writ of error, the court of B. R. will take notice, 


what are the particular laws and cuſtoms of the place where the 


judgment was given, without a return of them 1 : 
0 1 * 


As, that the proceedings in Berwick are in Engl./b. 


269. 5 | 
So, of the form of pleading, c. in C. B. the court 0b 
B. R will take notice: for it cannot be tried, if it ſhould be 


ſpecially aſſigned. 10 2 ELSE ---- [The 


Jr 


For 
(B. 3 


culion, 


us W 


Vor. 


EG r. | | | 337 


Nie 


[The judge of an inferior court cannot grant a new trial ; 

Doug. 380.* but for matters of irregularity, where the proceed- 
10 is ines are contrary to the practice and rules of the court, he may 
Py ſet aſide the judgment. Semb. Bayly v. Boorne, M. 7 G. Str. 
560, | % 
ee may ſet aſide a writ of inquiry or judgment, tho? trialy 
unl. ilar, if obtained by fraud or ſurprize. ex v. Urling, M. 4 
8 G. Fort. 198.] - © 5 | 
the He may ſet aſide a regular interlocutory judgment, in order 
8 to ct in the trial of the merits. Rex v. Peters, P. 31 G. 2. 1. 
WY M. 568. „ Ee 
intiff | 1 He * ſet aſide a verdict, when after notice of trial a refer- 
pon ence is agreed to, and plaintiff without new notice goes to trial. 

Jewell v. Hill, H. 8 G. Str. 499.] 


He may ſet aſide a verdict, for irregularity, but not upon the | 
merits, Rex v. Peters, P. 31 G. 2. 1 B. M. 568.] | go 


| In what Court Error thall be bzought. \ 


w g Vide Pleader, (3 B. 1, &c.) wy 

of Jn what Court a Suit foz the King's Debt wall 
- be bzought. ES 

wi Vide Dett, (G. 11.) 

” Suit of Court. 

= Vide Copybold, (k. 13, &c.) 

" Erecion of Courts. 

_ Vide Prerogative, (D. 28.) 

* P;oceedings in Courts, when Gbidente. 


Vide Evidence, (C. 1.) 


For more concerning Courts, Vide Abatement, (D. 6.)— AT, 
(B. 7.)—Audita Querela, (E. 2 )—Diſmes, (M. 5, &c.)—£xe 
eution, (I. 1, &c. )— Privilege, (A. 1.—C. 1.)—Prohibition.— 


t 2 Worranto, (C. 1.) 

ys OC N 1 . 

= Will of Credit. 
4 FVide Merchant, (F. 3.) 2. 
8 
22 Vor. III. 2 


G E Dr OR. 
mul: Bari, (D. 3. 
n 
Vide Navigation, (C.) 
CROSS- -REMAINDERS. 
Vids Deviſe, (N. 14, 15.) 15 

% e W. x 


4 14 Franchi ts, (G. 1. )—Prerogative. — Roy (A. I, 2.— 
my Seatland, (D. 2.) DE 


Limitation of the Crown. | 
Vide Parliament, (H. 18, 19.) 
Pleas of the Crown. 
Vide Adion, (D. 1.)—YFuftices — Juſtices of Peace. | 
CUI ANTE DIVORTIUM. 
Vid Dum fuit infra Ætatem, (G.) 
CUI IN VITA. 
Vide Baron and Feme, (I. 3.) 
CUM PERTINENTI18, 
- Vide Grant, (E. 9.) 
CURIA CLAUDENDA. 
: Vide Droi, (M. 1, 2.) 
CURSING AND SWEARING. 
i, Jui of Peace, (B. 23.) 
CURTESY OF ENGLAND. 
vid: Copybold, (K. 1.)—Eflater, (D. 1, 2.)—Woft, (. 1 


c UR PI. L A G E. 
Vide Grant, (E. 7.) n / 
CUSTOM 
Cuffom. 
ide Chanc „(2 Y.—3D. 3.)—Copybold, (K. 1, &c.—S. 1 &c.) 
= Dilner, (H. 16. )—Dower, (B.)—Guardian, (G. 1, Ke.) — | 


Parceners, (B.) —Farliamem, (R. 24) —Pleader, (C. 38.)— 
(3 K. 3, 28.) Probibition, (F. 12.)— Trade, (D. 2.) 


2 Cuſtoms. 


Vide Parliament, (H. 11, &c.)—Prerogative, (D. 43, &c.)— 
Trade, (C. 1, &.) | 


Cuſtoms of London. 


Vide Guardian, (G. 1, &c.)—London, (M.—N, 1, &c.)— 
#5 52) | : 


Cuſtoms and Services, 
Vide Drot, (G.) 


Cuſfomarp Convepante. 
Vid Kina Feme, (G. 4.) 
| Cuſftomarp Court, 
Vide Copybold, (R. 2, &c.) 
CUSTOS BREVIUM. 
Vide Courts, (C. 3.) - 
CUSTOS REGNI. 
Vid Rey, (H. 1, 2.) 
CVSTOS ROTULORUM. 
Vide Chancery, (B. 4.)—Juffices of Peace, (D. 4.) 
9 5 2 2 


e uS TOS SPIRITUALIUM. 
Vide Prerogative, (D. 26, 25.) 
G Y PRE s 8. 
Vide Condition (L. 1.) 
DAMAGE-FEASANT. 
Vide Dire, (B. 4.) —Pleader, (3 K. 21, &e.—3 M. 26.) 


Dp A M A G E 8. 
(A) Damages, when recovered, 


(A. 1.) By the Common Law. 


Y the common law, in all actions perſonal and mixt, FROM 
' were recoverable. 2 Inſt. 286. 

And tho? the plaintiff recovers the thing itſelf demanded, yet 
he alſo recovers damages: as, in detinue. 2 H. 6. 15. 

In attaint; tho? he obtains a reverſal of the former verdict. 
Rol. 574. J. 47. 

In ward of the body and und 17 Ed. 3. 72. b. 

In prohibition. 1 _ $7 5. J. 30. 

In audita querela. 75: 'S 

In account, as receiver. K. 1 Rol. 575. 1. 45, 55. 1 Leo. zoꝛ. 
Vide poſt, (A. w 

In an appeal o mayhem ; tho? he does not count for damages. 
1 Rol. 575. J. 17. 

So in all actions upon ſtatutes, which give damages to the party 
grieved, or a certain penalty, the plaintiff recovers damages over 
and above the pony R. 1 Rol. 574. J. 20, 35. 

So, in an action founded upon a ſtatute, which prohibits an 
thin 

58 actions where damages are recoverable, the ſuccellor, where 
he is eleRive, ſhall recover damages for the time of his predeceſſor 
I Kol. 569. J. 20, 25. 


(A. 2.) hn at; 


But by the common law no damages were recoverable in a rea 
action. 2 Inſt. 286. 10 Co. 116. a. 
Nor, in an aſſiſe, except _ the diſſeiſor himſelf. 2 1%, 


284. | 
| Nor, 
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Nor, in a quare impedit. 2 Inſt. 362. | 
Or, partition. 1 J. 575. J. 14. N 
Nor, in a perambulatiane faciendd. 1 Rol. 575. I. 7. | 
Nor, in diſceit, upon a recovery by default. 1 Rol. 575. l. 23. 
Nor, in account. 1 Kol. 575. J. 8, 11. Vide ante, (A. 1.) 
Nor, in wvarrantia charte, where the plaintiff recovers pro loco 


tempore. 1 Rol. 574. J. 49. . 

Nor, in a ſcire facias, or other writ of execution. 1 ol. 574. 
J 42. . | | ; 
is, in an information, or action by qui tam upon a penal ſta- 

tute, tho” it be for a certain penalty. R. 1 Rol. 574. J. 40. 

A ſucceſſor who is preſentative, as a parſon, &c. ſhall not re- 
cover damages for the time of his predeceſſor. 1 Rol. 569. l. 22 
Nor an heir, or executor, for the time of his anceſtor or teſta- 
tor. 1 Rol. 569. J. 15, 17. e N 
Nor, a reverſioner upon a term for years, if he recovers in an 


aſſiſe. 1 Rol. 569. J. 30. 


4 


(A. z.) When by Statute. 


Vet now by the J. of Merton, 20 H. 3. 1. damages ſhall be re- 


& covered in dower unde nibil habet. | 
4 By the /. of Gloc. 6 Ed. 1. 1. in a writ of entry ſur diſſiſin: 
be it in the per, in the per and cui, or in the pot. 2 Inſt. 286. 
| Dy. 370 6. EO”, | | 
: In an action againſt the alienee of the diſſeiſor, if the diſſeiſor 
has not ſufficient. | Be: 
And, by equity, againſt any one, who has the land from the 
diſſeiſor by title, or by wrong. 2 Inſt. 284. . 
ot. So, by the ſame ſtatute, in mortd' anceſtor, coſmage, aiel, or be- 
82 ſaiel, or other action againſt the tenant for his own intruſion, or his 
ga own act. 2 Inſt. 287, 289. 5 EA 
And the damages ſhall be computed for the time from the death 
arty 10 OY to whom the demandant makes himſclf heir. 2 F 
n/l. 288. | | | e ; 
oy So by the /t. 3 W. 2. 5. in an affiſe of darrein preſentment, and 1 
in Fare impedit, adjudicentur damna, wiz. fi tempus ſemeſtre tranſierit © 
ber inpedimentum alicujus, | & epiſcopus ecclefiam cunferat, & wverus 
chere patronus ea vice preſentationem ſuam amittat, ſint damna ad valorem . 
offor rcelefie per duos annos : fi temputeſemeſire non t1 anſierit, - damna ad 
valorem medietatis * per unum annum. | # 
And therefore, where the patron loſes his preſentation, hac vice, 
wa —_— damages to the value of the church for two years. 
n/t. 362, | Th 
5 If the biſhop has not collated by lapſe, he has his election to 
recover double damages, and loſe his preſentation; or to recover 
2 hi lis preſentation, and ſingle damages only. 2 Inſt. 362. 
f the patron recover within fix months, he ſhall have damagcs 
Not only for half a year, 2 Inſt. 362. . 6 


Tho 


„„ 

Tho? the biſhop has collated within that time; for, the cola. 
tion being unlawful, he ſhall not loſe his preſentation. 2 Infe. 36;. 

But the king ſhall not recover damages in a guare impedit : for 
he is not within the ff. W. 2.5. R. 6 Co. 51. 4. Semb. 1 Ly 
150. Cro. El. 162. TE if 

By the . 7 H. 8. 4. & 21 H. 8. 19. an avowant, Ec. ſhal 
recover damages and coſts. Dub. Whether he ſhall recover. da. 
mages. 2 Rol. 75. nw 

By the ff. 33 H. 8. 39. in all ſuits on ſpecialty to the king, the 
king ſhall recover coſts and damages, as common perſons uſe to 
do in ſuits for their debts. 5 

[By 13 G. 2. c. 21. perſons drowning coal - pits (except the 
owners) ſhall pay treble damages and full coſts. ]) 

Vide Cofts, (C. 1, &c.) 


(z) To whom Damages belong. 
H E damages ſhall be to him who ſuſtains the loſs: and there 


fore, in waſte by a ſurviving ſiſter and niece, for waſte ig 
the life of the other ſiſter, the aunt only ſhall recover the damages, 
and not the niece. Co. L. 198. a. | . 
S8o, if the aunt and niece join in a morid' anceſtor, the aunt only 
— recover the damages until the death of her ſiſter. 2 J. 
288. | 5 | g 

But where the aunt and niece join for waſte done in their time, 
they both ſhall recover damages. 2 Inſt. 305. 

Or, in mortd' anceſtor, both ſhall recover damages for the time 
after the death of the deceaſed fiſter. 2 In. 288. 

So, if they join in waſte, as they may, for waſte done in the 
time of the deceaſed fiſter, and alſo in their own time ; the aunt 
only ſhall have judgment for the damage in the life of her filter 
and both ſhall have judgment for the place waſted, and treble dz 
mages for the waſte done afterwards. 2 Inſt. 308. 


(o) Damages, How ſaved. 


F the defendant in dower unde nihil habet comes at the firſt day, 
and pleads touts temps friſt, and this cannot be denied, he ſhall 
ſave his damages. Co. L. 32. 6. 5 
So, in admeaſurement of dower, if the defendant at the firſt di 
pleads, priſt q admeaſure. 1 Rol. 573. 1. 45. A 
So in dower, if, at the firſt day of the ſummons, the heir coms 
and pleads touts temps friſt, and the demandant does not reply, # 
requeſt ; for the heir has title. Co. L. 32. b. 33. 4. 
So in detinue, if, the garniſhee comes the firſt day, and © 
knowledges the condition broken, he ſhall fave his damages for 
they are given againſt him for his delay. 1 Rol. 573. J. 49. 8 8. 
I 


So, if he makes default, 1 Rol. 573. J. 512 
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in detinue 0 f charters againſt an executor, upon a devenerunt 
—_ after 4 death of the teſtator, if he pleads, tout temps 
pril after the charters came to. his hands, 1 Rol. 574. l. 5. 


come upon the firſt proceſs, at the firſt day after the return. 1 


* i „ 574. J. 8. = x 
rye does not fave his damages, if he comes the firſt 


the land, and pleads, fouts temps prift. Co. L. 33. 4. 
(D) To what Time allowed. 


the action commenced. | 


was payable, to the time of liquidating the debt, by the courts 
giving judgment. 2 Brown 1081, 1086... 5 
80, on a bill of exchange it is uſual to calculate the intereſt 
up to the time when judgment may be entered up-ꝰ/d 
And. it is now ſettled as a general rule that where a new action 

ties or demands ariſen ſince the commencement of the depending 

ſuit, theſe ſhall not be included in the judgment on the former ac- 

tion: But where the intereſt is an acceſſary to the principal, and 

the plaintiff cannot bring a new action for intereſt grown due be- 
tween the commencement of the action and the judgment it ſhall 

be included. /d. 1086, 1087.“ | 5 


1s intitled to have the ſum lent, together with Indian intereſt up to 
the time of ſigning the judgment; and the al intereſt of this 


from the time of ſigning the judgment, till actual payment of the 
money. Id. 1096.* 3 

But he cannot recover the latter without another action. Viale 
Bur. 1096 to 1098. unleſs the delay has been occalioned by a writ 
of error, and then, a court of error may give intereſt or damages 


of it. Doug 752. n.* | Fa 

And a jury may give intereſt on book debts in the name of 

damages. 7d. 676. | „ 
But in real actions, the demandant ſhall not count of dama- 

ges: For he ſhall recover till the time of the verdict. 10 Co. 

117. a4. ; . | = 
Or, if a writ of inquiry be awarded, till the time of the writ. 

10 Co. 117. a, „„ Is 4 5 


But the defendant does not ſave his damages; if he does not 


day: As, in aiel, coſinage, c. if the tenant at the firſt day tenders 


N perſonal actions, damages are allowed only to the time of f 


tor money lent, intereſt ſhall be given from the time the money 


may be brought, and a new ſatisfaction obtained on that, for du- 


In an action on a bond payable with Indian intereſt ; plaintiff | 


country on the accumulated ſum aſcertained by the judgment, 


on the ſum recovered by the original judgment on the affirmance 
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(E) How aſſeſſed. | | jur) 


| | of 1 

(E. 1.) By the Jury which tries the Iſſue. 8 

N all cafes where the iſſue is tried by a jury, and damages are fy 

recoverable, the damages regularly ought to be aſſeſſed by the ham. 

jury. | | | 2 Ht 

Drag if they do it not, where damages only are recoverable, the intir 

verdict ſhall be void. „„ich 

And the omiſſion cannot be ſupplied by a writ of inquiry; for land 

thereby the defendant will loſe the benefit of a writ of attaint, if Vi 

the damages are exceſſive. R. 11 Co. 56. a. Vide poſt, (E. 2, 

8. ; a | 
Nor, by a releaſe of damages. Vide poſt, (E. 2, 8.) contra. 

So, if there be ſeveral defendants, and one makes default, and 80 
the other pleads to iſſue; tho” a writ of inquiry be awarded upon ledge 
the default to avoid a diſcontinuance, yet it does not iſſue ; for J 5. 
the jury which tries the iſſue ſhall afſeſs damages againſt al] the de. 1 

fendants. 11 Co. 6. R. 2 Cro. 349. I Leo. 141. damay 

So, if the defendants plead ſeverally and there are ſeveral iſ. betty 
ſues, the jury which tries the firſt iſſue ſhall afſeſs damages againſt the d 
all; and the fecond inqueſt need not aſſeſs any damages. K. 11 1110. 
Co. 5, 6, 7. 5 | 1 2 | No 

And if the ſecond inqueſt aſſeſs damages alſo, the plaintiff ſhall pear h 
have his election de melioribus damnis. KR. 11 Co. 5, 6, 7. Vid 801 
1 Wilſ. 30. : chee t 

And in ſuch ou there is no need of a releaſe of the damage L 7. 
aſſeſſed by the other inqueſt ; for the acceptance of the greater du. The 
mages is a waiver of the leſs. R. Cro. Car. 193. Semb. Cro. Car ſuff ciel 

243. p 20s. 
8 if there be a demurrer to part, or by one defendant, and i. But 
ſue as to other part, or by another defendant, the jury which tries counter 

the iſſue ſhall aſſeſs damages upon the demurrer conditionally. Lu. $66, 

875. b. 2 Rol. 723. I. 5. D. 2 Sand. 26. R. Jil. 

And it ſhall not be ſupplied by a writ of inquiry. Dub. 2 fol So tl 
723. L 5. | - | the dan 


So, if there be a demurrer upon the evidence, the jury which 10. jud 
was charged with the iſſue, may aſſeſs damages conditionally. Cr. well, / 
Car. 143. | | 80 ir 
| | ; N | count, 
(E. 2) When they need not. | 2 

h | o in 

But where there is judgment, without any iſſue tried, damages more da 
ſhall be aſſeſſed by the court, or by a writ of inquiry. Vide Pleadr, recovers 
(Z. 1, &c.) Wide Doug. 316. n.“ | (If a 
| [The court will not refer the aſcertaining of damages to pro- ſhall be 

thonotary. Barnes 428.] | 1 be given 

So, if there be a demurrer to the evidence upon a trial, the juſj 505.) 
may be diſcharged without aſſeſſing the damages, which ſhall be In ad 
ſupplied by a writ of inquiry." R. Cro. Car. 143. | 1 in cebt o 


* 
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So in replevin, if the plaintiff be nonſuited at ni Prius, and the 


jury do not inquire for the avowant, it may be ſupplied by a writ 


inquiry. K. 2 Rol. 112. | 
5 8e, i there be judgment for debt as well as damages, and the 


jury do not aſſeſs any damages, it may be aided by a releaſe f 


the damages: As, in debt, annuity, Sc. 11 Co. 56. a. Bent- 


* in ejectment of the cuſtody of the land and of the heir, and 


intire damages, where they do not lie for the heir: it ſhall be aided, 


ir the defendant releaſes his damages, and takes judgment for the 
land only. 11 Co. 56. 42. Vide 5oft, (E. 5, 6.) 3 
Vide paſt, (E. 8.) 25 | 


(E. 3.) To what Value. 
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So-the jury cannot regularly aſſeſs more damages chan are al- (E. 3.) 
ledged by the plaintiff in his declaration. 10 Co. 117. 1 Kol. 578. Not more 


J 5. R. Tel. 45, 70. 15 ; 

[If the jury (by allowing intereſt on a judgment) give greater 
damages than laid; on error brought, plaintiff ſhall not have li- 
herty in another term to remit the ſurplus, to enter judgment for 


the damages laid only. Wray v. Liſier, . 12 6. . Sv 


1110.) | 8 ; 

Nor more for damages and coſts together; for it does not ap- 
pear how much was intended for damages. 1 Nol. 578. J. 45. 

So the plaintiff ſhall not recover more damages againſt a vou- 
chee than are in the count; for he comes /oco tenentts. 1 Rol. 578. 
. 7. | | En 4 | | 

The damages ought to be aſſeſſed in direct terms; for it is not 


ſuffcient to ſay, that the defendant took goods to the value of 


20e. . - 
But the jury may aſſeſs for damages as much as the plaintiff has 
counted for; and alſo for colts, beyond that ſum. &. Cro. II. 
k66, 10 Co. 117. b. 1 i ol, 578. J. 35. K. 2 Cro. 69, 297. 
K. Tel. 70. = 

So the court may tax, for damages and coſts together, beyond 
the damages alledged in the declaration: As, in debt ad damunm 
10%. judgment quod recuperct debitum & damna ſua, Cc. ad 121. is 
well, R. 1 Rel. 579. J. 5. es | 

So in real actions, where no damages are mentioned in the 


count, the demandant ſhall recover his damage to the time of the 


rerdiet, or writ of enquiry. . 10 Co. 117. 4. 5 

So in d:tinue, the plaintiff may recover againſt the garniſhee 
more damages than were alledged in the declaration; becaule he 
recovers for delay after his declaration. 1 Nol. 575. l. 10. 

Ulf a jew), for which trever is brought, is not produced it 
ſhall be preſumed to be of the fineſt water, *and damages ſaall 
£ ON accordingly.* Armory v. Delumire, II. 8 G. Sir. 
la action againſt the ſheriff for falſe return on weſne proceſs, 
in cebt on judgment where the deſendant is in bud circumitavees, 

| | | the 


than in the 
declaration. 


M. 12 G. Str. 650. 


(E. 4.) 


\ 
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the whole debt given in damages againſt the ſheriff. Had the de. 
fendant been in good circumſtances, not ſo much. Powell v. Hay, 


— 


In debt againſt a ſheriff or gaoler for an eſcape, the jury can. 
not give a leſs ſum. than the creditor would have.recovered againſ 
the priſoner, viz. the ſum indorſed on the writ, and the legal fees 

of execution. 2 Term Rep. 126.* ED Ot, 


Mas jury may aſſeſs damages to any value under the declan. 


When leſs. tion; as, to a penny, farthing, Ec. 


So, to half a farthing, c. R. 2 Rol. 21. 

So, upon a catching bargain, the jury may reduce the damage; 
to a reaſonable ſum : As, where a promiſe was to pay for a hurſe 
a barley corn, a nail, and double every nail, &c. they may give 
the value of the horſe. R. 1 Lev. 111, 

But if the jury find according to the promiſe of the defendant, 
they are not ſubject to an attaint. Semb 3 Lev. 150. Mb. 419. 

So, where the jury of courſe find the damages alledged in the 
count, without evidence, they ſhall not be ſubject to an attaint for 
it. Dy. 369. 5. . 

So, where the defendant confeſſes, or admits the damages for 
which the plaintiff counts, the jury ought to find ſo much; a 

in treſpaſs for reſcous of a diſtreſs ad damnum 40l. if the defendant 
juitifies by ſpecial matter, he admits the damages. 1 Rul. 575, 


LAB. 
So in prohibition, if the defendant acknowledges the contempt 


alledged. 1 Kol. 578. l. 20. 


So, in debt upon the /t. 2 Ed. 6. 13. for not ſetting out hi 


| tithes, to the damage of 200. if the defendani does not take the 


damages by proteſtation, but pleads a diſcharge by the ft. 31 Ul. 
8. 13. and there is iſſue upon it. N. Al. 88. 8 
So in an action in the debet & ſolet, for ſubſtracting ſuit to: 


mill, if the defendant confeſſes the action 1 Rol. 578. |. 25. 


ſhall be awarded. 2 Wilf. 377.“ 


In a writ of right of ward, if the defendant acknowledges his 
right to the ward. 1 Rol. 578 I. 27. | 

Yet a demurrer to a declaration does not amount to a conſel 
ſion of the damages, for which the plaintiff counts. 1 Nl. 578. 
J. 30. | 
In debt for a penalty in articles, the jury ought to aſſeſs da- 
mages on the breach aſſigned, according to the ſtatute 8 & 9 . 


3. C. 10. and ſhall not find the debt; otherwiſe a venire de now 


(E. 5.) When aſſeſſed ſeverally. 


In an action againſt divers perſons, who are ſound guilty of [e- 
veral takings or offences, damages ought to be aſſeſſed aga 
them ſeverally ; as, in treſpaſs for a battery and goods, if one be 
found guilty for the battery, and the other for the goods taken. 


1 Rol. 570. l. 43. . 0 
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"a In action upon the caſe for malicious proſecution, of indictment 
; ” of felony, whereof plaintiff acquitted, againſt profecutor and the 
hs juſtice who committed, ſeveral damages aſſeſſed. Lane v. Sante- 
"nl low, H. 4 G. Str. 79. ] Sed vide infra E. 6. contra. 5 
To In debt againſt divers by ſeveral precipes. 1 Rol. 570. J. 40. 
In decies tantum againſt divers, damages ſhall be againſt them 
ſeverally ; for they are ſeveral takings. 1 Rol. 570. J. 35. 
FER So in an action againſt divers, if one is found guilty at one 
time, and another at another, ſeveral damages ſhall be aſſeſſed. 
; [In treſpaſs againſt ſeveral defendants, though ſome plead to 
nages iſſue and are acquitted, yet damages ſhall be aſſeſſed againſt the = 
horſe defaulters. Jones v. Harris, H. 12 G. 2. Str. 1108. Ce v. 
give Webb, H. 18 G. 2. Str. 1222. ] | 
[In treſpaſs againſt ſeveral, A. lets judgment go by default, B. 
dant demurs, and C. pleads not guilty ; and it comes on to aſſeſs da- 
7 mages againſt A. contingent damages againſt B. and for trial as to 
the C. who is acquitted; ſeveral damages may be aſſeſſed againſt A. and 
it for B. Chapman v. Houſe, T. 13 G. 2. Str.,1140.] 
So, if ſeveral cauſes of action are joined in one declaration 
1 for againſt the ſame defendant, the damages may be ſeverally aſſeſſed. 
1 Vide poſt, (E. 6.) 1 TR: 
* And it is ſafeſt for the plaintiff; for, if for one cauſe an action 
578. does not lie, the plaintiff ſhall have his damages and coſts for the 
other; and the judgment ſhall be reverſed or arreſted only for that 
empt part, which has not a good cauſe of action. R. Cro. El. 537. R. 
1 Kal. 24. R. Mo. 708. | | 
t his As, in ejefione cuſtodie terre & heredis, if intire damages are 
e the given, it will be bad for the whole; becauſe the action does not 
1. lie for the wardſhip of the heir. Dy. 369. 5. Vide ante, (E. 2.) 
—Pg}, (E. 6.) | | | | | 
toa lu treſpaſs quare clauſum fregit, and for battery of his ſervant, 
. without ſaying, per quod ſervitium amiſit, if intire damages are 
s his given, it will be bad for the whole. K. 10 Co. 130. 6. 


(If aſſault is well laid, and then cumque etiam, and another aſ- 
_ and intire damages, it 1s ill. Amyon v. Shore, H. 11 G. 
tr. 621. | | | 

In battery, two counts, the firſt good, the ſecond with a cum- 
que eliam 3 and becauſe damages were intire, judgment was ar- 
relted. Rudge v. Onon, P. 5 G. Fort. 375.] | 

(If A. and B. bring treſpaſs for breaking and entering the houſe 
of 4. and taking the goods of 4. and B. and intire damages given, 
it is ill. Maddox v. Taylor, P. 11 G. 2 Ld. Raym. 1381.] 

In afumpſit to ſland to an award, and not ſue execution, and a 
breach aſſigned for both, and intire damages; if the award was 
void, it will be bad for the whole. N. 10 Co. 131. | 

in an action for words alledged at ſeveral times, and the 
| Fords at one time are not actionable; 1 Rol. 576. L 20. Hr 
7 bam, Cro. El. 329. Cro. Car. 328. I Lev. 134. 


rendering land and giving an obligation, and intire damages; 
8 the breach in not giving the obligation is null. R. 2 Cro. 
PM | 85 fey 


do, in covenant, afſumpfit, &c. if the breach be for not ſur- 
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. fr 
So, in an action upon the caſe, if the piaintiff preſcribes ſa 
honey, wax, dead wood, goods of felous, Cc and intire dams. 
ges are given, where for ſome of the things the preſcription i 
bad; judgment ſhall be ſtayed for the whole. R. Mo. 107, Cy 
E] 560. 33 8 
A | 80, if the plaintiff intitles himſelf to a mill by a leaſe ꝙ Jar. ang 
aſſigns a breach for not grinding from 2 "Fac. to the 12 Jac. ang 
general damages are given ; the plaintiff ſhall not recover for any 
part. R. Mo. 887. | | 5 | 
So, in an action upon the caſe, if the plaintiff charges the in 
veigling away his apprentice, by which he loſt his ſervice for the 
reſidue of the term, which is not yet expired, and the jury git 
damages generally; it will be bad for the whole. N. 2 Gand 
5 
— in covenant, if ſeveral breaches are aſſigned, and intire da. 


mages; if any breach be inſufficient, it will be bad for the whole, l inte: 
R 1 Sand. 154. 142. 

So intire damages de incremento given by the court are void for 2. - 

the whole, if the action does not lie for part. R. Mo. 708 90, 
[In action for words, ſome whereof not aQtionable ; if damage puilly, 7 
intire, plaintiff ſhall have new venire facias, that they may be ages 2 
vered. Barnes 478, 480.] | | Ter, uf 
3 dM t the {; 

(E 6.) When not. do, 

| | | | ormer, 
But where there is a joint cauſe of action, againſt divers pe- he forn 
ſons, damages ought not to be aſſeſſed ſeverally ; aud if they ar, So, it 
a wenire facias de novo ſhall go: As, in treſpaſs againſt ſeveral, i queſt, 
they be all found guilty of the ſame treſpaſs. R. 11 C. 5 l. ven r 
Heydon, Carth. 20. | er ver 
[If two defendants confeſs the treſpaſs, the damages cannot be boes not 
ſevered ; and if ſevered, judgment ſhall be arreſted. Onlow », So, if 
Orchard, P. 7 G. Str. 422.] mages ſh 
Or, tho? they plead ſeverally. 11 Co. 5. 5. K. 2 Cre. 384 by if 
Or one pleads, not guilty, and the other juſlifies. R. Cro. II e defen 
860. K. 2 Cro 118. f enaced 
Or, if the declaration be againſt A. ſimul cum B. and againlt J put ; the 
Amul cum A. N. 2 Cro. 348. as ho 
So, if one, to treſpaſs for aſſault, battery, impriſonment, and 175 if 
taking of goods, pleads no: guilly to the whole, and the other to tbe A 
aſſault pleads fon afſault, and ſays nothing to the impriſonment c CE . 
goods, and it is found for the plaintiff againſt both; damages ſhal 28 ir 
be aſſeſſed generally for the whole. For the treſpaſs being joint u . ? ts 
the whole, and he who pleaded fon afzult being guilty for tha 85 tha 
will be guilty of the whole. R. 3 Lov. 324. | hs 
In an action againſt ſeveral for a malicious proſecution, damage | „ik tl 
cannot be aſſeſſed ſeverally. Lowfeld v. Bancroft, T. 5 G. 1 HW 
Str. 910. Sed wide ſupra E. 5. contra. 3; ＋ and 
So, if a plaintiff joins ſeveral cauſes of action in the ſame de 1 aue. 
elaration, againſt the ſame defendant, intire damages may l- i * * 


aſſeſſed : For it will be at the peril of the plaintiff if any or , 
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dot ſufficient, in which caſe, judgment ſhall be reverſed for the 
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= judice: As, i upo 

hole; and the defendant has no prejudice : As, in afſumpſit upon 
* . R. 1 Kol. 570. L 12. 1 Kol. 423. 3 Bul. 
Cn. 258. | 


As, in ejectment, of the wardſhip terre & heredis, and intire 
Jamages: For it does not lie for the wardſhip of the heir. R. Dy. 
309. J. Vide ante, (E. a, 5) Vide infra 
do, in walle for ſeveral wa i 
may be aſſeſſed. R. I. Rol. 569. J. 50. Cre. Car. 414 

And tho? in treſpaſs, trover, Cc for goods, ſome are expreſſed 
inſenlibly, in Engliſh,* or falſe Latin, and intire damages are aſ- 
ſeſſed, it will be well; for the damages ſhall be intended to be all 
viren for the other goods. R. 10 Co. 130, 133. 6. ag 
So, in an action for words all ſpoken at the ſame time, tho” 


all intended for the actionable words. R. 10 Co. 130. b. R. Mo. 
142. 1 Rol. 576. J. 15. K. Cro. El. 329, 787. K. Cro. Car. 


28. 5 
80, if the defendant pleads to the words not actionable not 
ily, and juſtiſies for the others, and iſſue upon it; if intire da- 
ages are given, they ſhall be intended for the actionable words: 
Fur, upon the whole matter it appears all the words were ſpoken 
t the ſame time. R. 1 Rol. 576. J. 25. | 


ormer, and are alledged ex ulteriort malitid, and thereby refer to 
he former, R Cro. Car. 327. Dub. Sho. 80. | 


es in ſeveral places, intire damages 


NC | 
(P. 9.) 


ſome be not aRtionable, and intire damages aſſeſſed; they ſnall be 


So, if words not actionable are of the ſame import with the : 


— So, in gſſumpſit by an innkeeper againſt A. pro hoſpit“ B. at hi 
| queſt, and that he found pro hoſpitio pred” ſuch a ſum, wiz. ſo 


51 uch pro eſculent', fo much pro poculent', fo much for apparel; 
er verdict, damages ſhall not be intended pro veſtitu, which it 

ot be does not belong to an innkeeper to find. R. 2 Rol. 79. 

1 So, if, in a breach aſſigned, ſome words are inſenſible, the da- 


mages ſhall not be intended for them R. 1 Rol. 577. J. 35. 


enaced him, whereby from the ſaid 2 June negotia intendere ne- 


ended for that. R. 1 Rol. 576. J. 40. 


„ and So, if the plaintiff aſſigns ſeveral breaches, and one is inſenſible 
tothe nd a, no damages ſhall be intended for that. R. 1 Rol. 
ent u , 15. 55 8 

s ſhall Or, in covenant, where the plaintiff ſhews ſeveral covenants, 


nd ſhews a breach only upon one ; all the damages ſhall be intend- 
d for that on which the breach is aſſigned. R. 2 Rol. 178. 

do, if intire damages are given, when an action does not he for 
part, if the plaintiff releaſes his damages and coſts, he ſhall have 


int if 


h 


” 


id! ante, (E. 2, 5.) Vide ſupra. | 
In replevin, if the avowant has a verdict, which gives damages 


0, if the plaintiff charges for impriſonment 7 July, and that 
he defendant afterwards, vis. 2 June (which was a time prior) 


jt ; the time after the vix. ſhall be rejected, and no damages in- 


dgment for the part which is good; as, in ejectment of ward of 
e land and heir, where it does not lie for the heir. Dy. 370. a. 


r the whole rent, when he was intitled only to two thirds A : 


350 


A n 


ſhall have judgment pro retorno habendo, if he releaſes his damm. 


ges. R. Mo. 281. | 

In an action on the caſe, if the defendant pleads not guilty to part, 
and juſtifies for part in another county, upon which there is a mi 
trial as to one iſſue; if the plaintiff releaſes his damages a to 
that, it is ſufficient. R. 2 Cro. 127. 

So, if ſeveral damages are given, and intire coſts, and the plain. 
tiff has judgment only for part; he ſhall have intire coſts, #y 
6. Vide Coffs, (A. 1, &c.) . | | | 

If there is an iſſue to one count, and demurrer to another, and 
plaintiff is nonſuited on the iſſue, damages cannot be aſſeſſed on 
the demurrer. Snow v. Como, H. 8 G. Str. 507.) 


(E. 7.) Damages increaſed. 


When increaſed upon view of a mayhem Vide Battery, (E. 3) 

Damages may be increaſed by the court, where the principal 
demand is certain: As, in account. 10 H. 6. 24. 6. | 

In debt upon an obligation, where the deed is denied. 1 Rl. 


572. J. 27. | | | 
So, if the plea be ſent to be tried in a foreign county; for 


the jury there have not full knowledge of the fact. 1 Rol. 572, 


J. 50. 
8. where the court can aſſeſs damages without a writ of in. 
quiry, they may increaſe them after a writ of inquiry upon a de- 
murrer, or judgment by default. R. 1 Rol. 573. J. 5. 

So the court may increaſe damages upon the view of any jullce 
of the court en pais. 1 Rol. 572. l. 22. | 

And where the court can increaſe, they may mitigate damages. 
1 Rel. 572. l. 25, 28, 573. J. 7. | 

But the court cannot increaſe damages, where the damages are 
the principal, and the court has not certain knowledge of the cauſe 
by the record, or other apparent matter: As, in an action for 
ſlander, tho? the defendant juſtifies. 1 Rol. 572. J. 3. 

In treſpaſs for trees cut. 1 Rol. 572. J. 30. 1 Brownl. 204 
: So juſtices of Mi prius cannot increaſe damages. 1 Rol. 573, 
30. | | 
Nor, the court upon the certificate of juſtices of Nj piu. 
1 Rol. 572. l. 20. 


(E. 8.) Defect in aſſeſſing aided by Releaſe. 


So, where damages are not the only thing to be recovered, the 
plaintiff may ſupply a defect in the aſſeſſment of the damages, Þſ 
his releaſe of the damages: As, in debt, annuity, Cc. 1! 0 
56. a. Bentham. © FINE | 3 

So, where more damages are aſſeſſed than the declaration mes 
tions, the plaintiff may aid it by a releaſe of ſo much as cxcc® 
the declaration. Semb. Ow. 45. N. Tel. 45. 8 


D Am A „ 


So, if in a joint action of treſpaſs, c. 1 3 1 


aſſeſſed ; it ſhall be aided by à releaſe, or nolle proſequi againſt all 
bat one defendant. N. Carth. 21. 2 | 


So, if it be doubtful whether damages can be given, 1 may 


{c the damages, and not the colts. 2 Rol. 75- | 
_ * of the damages may be at any time before judg- 


ment. bid. 


But if the jury do not aſſeſs damages, where damages only are 


recoverable, it cannot be aided by a releaſe. Yide ante, (E. 1.) 

C a default in aſſeſſment of damages cannot be ſupplied by a 
writ of inquiry: For then the defendant will loſe the benefit of 
au attaint, if they are exceſſive. Vide Pleader, (Z. 1, &c.) 


Vide ante, (E. I.) 

Vide lader, (8. 25.) 1 
DARREIN PRESENTMENT. 
Vide Quare Impedit, (C. 1, &c.)—Abatement, H. 26.) 

DARREIN S$SEISIN. 
Vide Seiſin.— Abatement, (H. 25.) 
EY oo A. 
Vide Fait, B. 3.) 
jo EY Ti « 
Vide Ann, (c.) 
Dies Dominicus. 
Vide Temps, (B. 3.) 
Dies Juridici, 
Vide Temps, (C. 1, &c.) g 
near, and Day, 
Vide Temps, (B. 1.) 
near, Dan, and Waſte. 
Vide dun, Four, & Waſte. 
Competuit ad Diem, 
Vide Phader, (2 W. 31.) 
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Solvit ad Diem. 
mu. Pleader, 2 W. 29.) 
DEAN AND CHAPTER. 
nil. Ecclfiaſiical Perſons, (C. 3.) 
r 
Death of the Intumbent. 
m Efalih, (N. 1.) 
—— of Zuttices. 
Vide Abatement, (Ff. 39.) 
— of the King, 
Vide Abatement, 0 38. de) of Peace, (A. * 


— of a Party, 
1 (E- 17,—H. 32, &c. )—Bail, (Qs JR. 5.) 

of a Stranger. 

vid, Abatement, (H. 36.) 

—— of a Telkator, 

Vide Chancery, (3 V. 17.)—Deviſe, N. 21.) 
— of a Uouchee, 
Vide Abatement, (H. 37.) 
Dping ſeiſed. 

Vide Diſcent, (D. 2, 3, 4.) 
Vide Dett. 


Jide 4 


D E C E I T. 
% eee eee 
2.) Coin. Yuſtices of Peace, (B. 30, &c.)—Leet, (L. 6, 
c.) Parliament, (L. 38.) —Pleader, (2 H.) 1 
Writ of Diſceit. 
vide Ancient Demeſne, (E. #3 
DECIES TAN uu. 
Vide Enqueft, (F.)—Pleader, (S. 46.) 
DECLAKATEION.-  _-; 
Declaration in Pleading. 
Vide Count. 


Declaration of Uſes. 
VNide Uſes, (D. 1, &c.) 
K 5 D E C R E E. 


Vide Chancery, (V. I i &c. and other Places in the ſame Title.) 
Evidence, (C. 1.)—Sewers, (H. 1, &c.)—Uſes, (N. 20, &c.) 


DEDIMUS POTESTATEM. 
Vide Chancery, (K. 3.—P. 2, &c.)—Fine, (E. 7.) 
. 
Niae Fait. 
DEE RST EALIN G. 
Vide Tuftices of Peace, (B. 47.) 
DEFAMATION. © 


Vide Action upon the Caſe for Defamation. —Libel,-Pleader, 
. (2 L. 1, &c.) Prohibition, (G. 14.) 
Vol. III. A a 5 


D E F 1 
Vide Abatement, (H. 52.—l. 27.)—Enqueſt, (E.)—Fuftice Us 
Peace, (B. 101.) — Header, (B. 11, 12.)— (E. 42.—Y, 1.— 
3 L. 8.—3 M. 28.) —Remitter, (C. 5.) 


DE FE AZ AN CE. 
(A) What ſhall be. 


\ Defeazance is an inſtrument which defeats the force or ope. 
ration of ſome other deed, or eſtate. - And that which in the 
e deed is called a condition, in an other deed is a defeazance. 
As, if a man covenants or grants that upon payment of a leſs 
ſum at ſuch a day, an obligation, recognizance, 22 ſnall be void. 
R. Cro. El. 623. 8 7 
If a defeazance be abſolute and perpetual, it amounts to a re- 
leaſe. Per Holt, Sho. 46. Carth. 64. Vide Pleader, (2 V. Iz. 
—2 W. 35437), . | ok 
So a licence, that he ſhall not be ſued upon ſuch an obligation, 
Oc. amounts to a defeazance. Carth. 64. 


(B) When it ſhall be good. 
(B. 1.) Of a Thing executory. | 


| began executory may be defeated by a defeazance made 
at the ſame time, or at any ſubſequent time. Co. L. 2 36 b. 
As, a recognizance, ſtatute, obligation, Qc. may be defeated 
by a defeazance at a ſubſequent day, as well as upon the ſame 
day. Co. L. 237. a. Adm. Cro. El. 755, K. cont. per 3 J. but 
Sand. acc. 2 Sand. 48. Acc. Mo. 811. R. Cre. El. 623. 
So, rents, annuity, warranty, c. Co. L. 237. a. 
So, a power of revocation. 1 Co. 113.4. 
So a defeazance, that a. ſtatute ſhall not be extended, as to 
lands in A. is good. R. Mo. 8 iI. 
If a defeazance be made of a prior defeazance, the firſt ſhall 
be thereby defeated ; as, a deviſe by any ſubſequent devile. 


1 Rol. 590. l. 45. 
| (B. 2.) Of a Thing executed. 


So inheritances, and things executed may be defeated by a de- 
feazance made at the ſame time. Co. L. 236. 6. 
So an obligation, c. may be defeated by defeazance after 
the condition broken, as well as before. R. Carth. 64. 


On, 


DEF E AZ AN CE. 


(c) when it ſhall not be good. 


UT 1 ching executed cannot be defeated by a defeazance at 
a ſubſequent time: / As, a feoffment cannot be defeated by a 
deſeazance at a future day. Co. L. 236. 6. Fitz. Condition, 18; 

Nor a releaſe to a diſſeiſor; for it is executed immediately. 

„I. 236. 6. | $ . 
wo” 1 thirp, executory in it's commencement, be executed, 
a defeazance af.erwards is too late: As, if a debt be aſſigned to 
the king, / the barons of the exchequer alloau it; if the king ſues 
execution, diſallowance afterwards by the barons is too late, for. 
the debt was executed by the aſſignment. 5 Co. go. 5. 

So a defeazance ought to be by matter as high as the thing 
which will be defeated: And therefore if an obligation be to pay, 
at ſuch a day, an agreement, per ſcriptum manu ſud /ignatum, to 

ive time to a ſuture day, is not ſufficient ; for it ought to be by 
ed. R. 3 Lev. 234. ny . | 
So a writing ſhall not be conſtrued as a defeazance, without a 
neceſſity : As, if 4. covenants to pay B. 5s. a week, and 100/. 
at his death, and B. by another deed of the ſame date, recitin 
the former, covenants to ſave A. indemnified from all debts — 
ſecurities before made, or afterwards to be made by him; it ſhall 
not be conſtrued a defeazance of tte covenant of 4. X. 
dal. 573. | 

I, 7 it be ſaid, that he ſhall be indemaiſed from the covenant ; 


if it be not added, that the covenant ſhall be void. R. Sal. 575. 


Db 
Vide Hbatement, (I. 16.)—Plager, (E. 27,3 M. 17.) 
DE INJURIA SUA PROPRIA: 
Vide Pleader, (F. 18, &c.) 
DEL 
1 Vide Admiralty, (G.) Prargative, (D. 14) 
DE LIVE RAN CE. 
Sccond Deliverante. 
Vide Pleader, (3 K. 4.) 
DELIVERY. 
Vide Fait, (A. 3, * 6 X. 6.) 
* 


DEM AN p. 
Vide m—_— na 1.)—Rent, (1% 3. Kc.) 
..D E ILS E. 
Vide Hbatement H. 28, 49. 1 and Feme, (G. 3 


Eftates, (B. 32. )—Pleader, (2 W. 14. 47. 8897 —2 Z. 2— 
30.16. | 


DEMURRER. 


Ni- fe Chancery Ns & 2. Yo Pheatter, (Q I, &c,—2 V. 3.— 
W. 4. 3 (R. * 


Parol demurring. 
Vide Enfant, (D. 1, 2.) 
> We A W.- | 
Vide Alien, (D. 1, &c.) 


DEODAND. 


Vide Wife, (E. I, 2.) 


DEPARTUR E. 
Vide Pleader, (F. 7, &c.) 
DEPOSIT. 
Vide Chancery, (V. 5.) 
DEPOSITION. 
Vide Chancery, (P. 8.— T. 4, 5.)—Evidence, (C. 4.) 
DEPRIVATION. 
Vide Pravegative, (D. 21, 22. — (H. 46.) 
DEPUTY. 
vide Officer, (D. 1, &c.)—Viſcount, (B. 1, &c.) 
DERALTICT LANDS -- 
Jide Prærogative, (D. 61, 62.) 


8 


De . 
vide Diſcent. | 
DE SON ASSAULT. 
| Vide Pleader, ( ; M. 15.) 
DE SON TORT DEMESNE. 
. Vide Pleader, (F. 18, &c.) ' 
DETAINER FORCIBLE. 
Vide Forcible Entry. 
DETERMINATION. 
Determination of the Authority of Jultices 
ena. OE” 
| Vide Fuftices of Peace, (A. 8.) 
Determination of an Eſtopyel. 
= ma B (F.) 


of a Leaſe for Bears. 
Vide Eſtates, (G. 10, 11, 12.) | 
of Will. 

Vide Eftates, (H. 6, &c.} - 


4 : 


DE 1 1 
(A) When it lies. 


)DETINUE lies by him who has property in a thing cer 
tain, againſt him who detains it ; upon which. the olainti 


N oe thing detained in /pecie. Co. L. 296. 6. F. N. 
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loom. Bro. Detinue 30, 45. 


J. 25. 


| bag. 1 Rel. 606. J. 15. 


the bailment. Mod. Ca. 216. _ 1 


D E TIN u k. 


So it lies by him, who has only a ſpecial property; Ab 
bailee of unter i Bro. Detinue 20. . 85 A 

So it hes if the plaintiff has a property, tho? he never had pof. 
ſeſſion : And therefore the heir may maintain detinue for an heir. 


If a ftatute ſays, that goods imported ſhall be forfeited, pan 
to the king, and part to him who wilt ſcize or ſue for them; a 
ſubje& may have detinue for his part of the goods, for the action 
veſts the property in him. R. 1 Lal. 223. 5 Mod. 193. 

So it lies, though the defendant came to the polleflion of 
the goods by bailment, or by trover. F. N. B. 138. C. 
L. 286. 6b. Ts | 5 
If huſband and wife be divorced, detinue lies by the wife for 
goods given with her in frank-marriage. F. N. B. 139. J. 

So it lies, though the defendant quitted the poſſeſſion before 
the action brought by delivery of the goods to another. Br... 
Detinue 1, 2, 33, 34, 40. e 


(B) Foz what Things it lies. 


MNETINUE lies for money or goods ſo certainly deſcribe 
that they may be known: As for money in a cheſt or bag. 
1 Rol. 606. /. 12, 14. 3 8 

For particular pieces of ſilver, or of gold. K. 1 Rl. 66. 


Or ſo many ounces of ſilver, or of gold. R. Tel. 81. 
So for money taken in the view of another, tho” it was not in 


So it lies for twenty quarters of wheat. Bro. Detiaue 51. 


. (C) Foz what, not. 


UT Atinue does not lie for money at large; for one piece 
cannot be known from another. Co. EI. 286. R. Cr. 


EI. 457. | 10 * 


Nor ſor wheat out of a ſack or bag. Cv. L. 286. 5 debt | 
So it does not lie for an hawk, or other thing of pleaſure, tao 141 
reclaimed. 3 | cence 
So it does not lie d: and dimo wecat4 a bee-houſe. J. Fs 
2 Cro. 39. | Up 


(D) Ahen it does not lic. 


ND detinue does not lie, if the plaintiff has not the benen 

or ſpecial property at the time of the action; 35 ut tot 
defendant took the goods as a treſpaſſer ; for by the bel 
paſs the property ef the plaintiff is diveſted. Fer Brict 
6 H. 7. 9. 4. 8 i 5 
So if A. bails goods to B. and aſterwards gives them to (. 
C. ſhall not have detinue againit B. who had a ſpecial propert} by 


SS  - 
So it does not lie againſt him, who never had the goods : And 


: therefore, it does not lie againſt an executor upon a bailment to 
of. his teſtator, if the goods never came to the poſſeſſion of the exe- 
oy cutor. Bro. Detinue 19. : | 
| So it does not lie, if the goods never were detained, by 

the fault of the plaintiff: As if the defendant finds goods, and 


| before demand, loſes them by accident. Semb. Bro. Detinue 


— „ 33, 40. 
Wy Detinue of Charters. 
- Vide Charters, (B. 1, &c. )—Pleader, (2 X. 1, &c.—2 V. 6.) 
fore Pleading in Detinue. 
2 Vide Pleader, (2 X. 1, &c.) 
Nil detinet. 
5 Vide Plrader, 2 W. 44.—2 X. 3.) 
cb. „ 8 
1 D E B T. 


51 | (A) Athen it lies. 
(A. 1.) Upon an Act of Parliament. 
e piece DE BT lies upon every contract in deed, or in law. 


* As if an act of parliament gives a penalty, and does not ſay 
: to whom nor by what action it ſhall be recovered : an action of 
_ debt lies upon ſuch ſtatute by the party grieved : As upon the. A. 
re, 


14 11.8. 5. That every practiſer of phyſic in Landen without li- 
? cence ſhall forfeit 5/. a month, a moiety to the king, a moiety to 
ſe, X. the college of phyſicians. R. 1 Rol. 598. J. 25. 
Upon the /?. 2 & 3 Ed. 6. 13. which gives the treble 
| value for not ſetting aut of tithes. K. 1 Rel. 598. J. 30. 
2 5 2 Inf. GS õj -* | £ 
i Upon the /. 28 EI. 4. which ſays, the ſheriff ſhall take for 
8 his fees no more than 124. for every 20s. under 1000. and 64. 
for every 205. above 1001. the ſheriff ſhall have debt for his fees. 


he Ut K. 1 Rol. 598. J. 35. Mo. 85 3. 1 Sal. 20g. Lat. 17, 51. Vide 


}'ſcount, (F. 2.) (Vide 1 Sal. 331.) 
Helt, Sal. 415. Med. Ca. 26. 


do for a ſum of money payable upon a demiſe out of land. Per | 


Vide Aclion ups Statute, (E. 1, 2.—F.) Vid. poſt, (A. 5, 9.) 
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(A. 2.) Upon a Judgment. 

So debt lies upon a & Judgment, alia or after the year 4 re. 
covery. 43 £4. 3. 

pon a judgment for debt or damages i in a court of London by 
ſpecial cuſtom, debt lies in B. R. or C. B. tho? the original ac. 
tion could not have been brought there. ” Rel, 600, 
J. 4 

851 it lies there upon a judgment i in an inferior court, removed 
thither by error, Or certiorari. Hut. 118. X. 1 Lev. 1 34. 

So it lies on a judgment given in a foreign court; and it is 
not neceſſary to ſtate the grounds of that judgment in the decla- 
ration. Doug. 1 to 7.* 

* But the grounds of the judgment may be ſhewn and in- 
peached by the defendant, for judgments of foreign courts have 
not that credit ſhewn to them es judgments in our own courts of 
record, and they may be examined. Doug, 6.* - 

*So it would ſeem, it would lie i the 3 of Ireland on 2 
judgment here, for the ſame principle applies to this caſe, as to 
the former. But Semb. contra. 2 Str. 1090. * 

So it lies for damages recovered in a real ation; for, 
by the judgment, they are reduced to a Prey; 1 Kal. 
600. /. 25, 37. 

For damages recovered in waſte. 43 Ed. z. 2. 

For arrearages recovered in account. 1 K. 605. J. 40. 

For damages recovered in right cloſe, in antient demejre. 
8 Ed. 4. 6. a. 

80 FAN lies upon a jvdgment on a recognizance againſt ball 
R. 1 Kol. 600. J. 5. 2 Leo. 14. 

Upon a judgment in /cire facias. . 3 Mod. 188. : 

So u hes in C. B. upon a judgment in ire facias upon a te. 
cognizance in B. R. Dy. 306. a. 1 marg. 

Debt lies in B. R. upon a judgment in C. B. removed thither 
by error. Semb. 1 Sid. 236. 

Ss it lies there upon a judgment there after error brought 
in thc exchequer. R. 1 Sid. 236. Lut. 602. 1 Lev. 153 
Ray. 100. | 

Or after error depending in parliament ; for only the tranſcript 
of the record is removed. 1 Sid. 236. 

So it lies in the mar/alſea, or other court of record, upon: 
judgment in C. B. or B. K. R. 1 Sal. 209. 

So it lies in C. B. upon a judgment there, affirmed upon error 
in B. R. Co. Ent. 153. 

So it hes in B. R. or C. B. on a judgment of nonſuit in a 
inferior court. 1 10% 316.“ 

But debt does not lie upon a judgment for the arrearages0 of an 
annuity, 3 Ec. for the freehold is continuing 

3 Ed, 3. 2. / of. 600. J. 32. Vide paſt, (B.) 
a Nor for es . in a 3 my in dower by te 


Jt. of Merton 1. 4 Co. 30. 6. 1 Rol. 600. J. 50. Not 


Nor does it lie upon a judgment, after execution ſued by elegit, 
er otherwiſe; 
601. Vide Execution, (C. 14.) | ; 

Nor after defendant taken on Ca. Sa. and diſcharged 
by plaintiff's conſent. Vigers v. Aldrich, M. 10 G. 3. 4 B. 


M. 2482.] F Z : | 
Tho' the defendant, taken in execution, eſcapes, 1 Rol. 601. 


* 


- 


J. 32. e 
| Tho! the clegit be not returned, or the plaintiff diſagrees to 
the return. Dy. 299. 6. 1 Rol. 601. J. 25. 


Nor does it ſie, if after judgment the cauſe is referred, and a 


dimittitur entered upon the roll. 1 Rol. 6o1. J. 30. 
Or the record be removed by error. Semb. 2 Vent. 261. if the 
plaintiff does not declare upon the ſpecial matter; for then it lies. 
R. 3 Lev. 397. K. cont. where only a tranſcript of the record 
is removed. 1 Lev. 153. 3 
Vide Pleader, (2 W. 36, &c.) 


(A. 3.) Upon a Statute, or Recognizance. 


So debt lies upon a ſtatute-merchant; for it is in the na- 


ture of an obligation, and has the ſeal of the party. 1 Rol. 599. 


J. 40. 


Dub. 1 Rol. 599. J. 50. 1 Leo. 52. 


So upon a recognizance before the mayor of London, Ec. © 


Dy. 219. 1 Leo. 284. : 
Upon a recognizance in chancery. Dy. 369. b. 306. a. Cro. 


El. 608. 1 Ver. 313. but it ought to be ſued by /cire facias in 


chancery, 1 | 
do it lies in B. R. upon a recognizance againſt bail in C. B. 
Mod. Ca. 132. | 


Or upon a recognizance by bail in the ſame court. Med. 


Ca. 159. K. Trin. 13 Ann. in C. B. Vide infra. 0 

So debt lies upon a recognizance, tho' he had judgment before 
in a ſcire facias upon the ſame recognizance, which ſtands in 
force. R. Cro. El. 608, 817. ide infra contra.“ | 

So upon a writing deſigned to be a ſtatute-ſtaple, but not exe- 
cuted-purſuant to the ſtatute. R. Cro. El. 233, 494. Vide Sta- 
tute-flaple, (A.) EG h 


But debt does not lie upon a ſtatute-ſtaple ; for the ſeal of the 
| Party is not athxed. 1 Rel. 599. J. 45. Cont. Semb. Aſt. Ent. 


| 223, 237. 


So it does not lie upon a recognizance by bail in B. R. for the 
bail will be ouſted of the advantage of rendring the body beſore 
the return of the ſecond ſcire facias, &c. Cont. 1 Brownl. 65. 
R. acc. Ray. 14. Cont. Mod. Ca. 132, 159. Vide Bail, (R. 1, 9.) 
Vide ſupra. . 

Nor, (as it ſeems, ) upon a recognizance by bail in C. B. Cont. 
I Rel, 600. J. 15. K. cont. in C. B. Trin. 13 Ann. 

So it does not lie upon a recognizance, after judgment upon it 


for he has choſen another remedy. Vide 1 Rol. 


And upon a recognizance in the nature of a ſtatute-ſtaple. 


in a ſeir-facias, 1 Kol. 601.1. 15, 20. Vid. ſupra contra.“ 
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2 144. 00 Upon other Specialty. 


So debt lies upon an obligation, or any other deed or ſpe⸗ 
- . En” Ende | | 
As if a man by obligation, or other deed, acknowledges that 


| he has received money from A. ad computandum ; A. may have 


debt upon it. 1 Rol. 597. J. zo. 

Or, that he has ſo much of the money of 4. in his hands. 
1 Rol. 597. 1. 47. | : | 

So, if he covenants to pay A. a certain ſum, debt lies 
upon it. | | | 

Or to pay his proportion of ſuch a ſuit, with an averment that 

his proportion was ſo much. R. 3 Lew. 429. 

So debt lies upon a bill to pay 20/7. for the true payment of 
io/. R. 2 Vent. 106. | : | 


So debt lies upon a tally againſt a teller, when money comes 


to his hands. 1 Rol. 599. J. 32. 
[ Upon a charter- party, which is a deed. Hooper v. Shepherd, 
P. 11 G. 2. Str. 108 .] | | 


(A. 5.) Debt for Rent. 


So if a leaſe be of lands or tenements for years, or at will, ren- 
_ dring rent; debt lies for the rent, by the common law. Lt, 
S. 58, 72. 1 Sid. 401. 5 

So, if a leaſe be for years, or at will, of an incorporeal inherit. 
ance; as an advowſon, common, tithes, fair, market, franchile, 
or office, &c. Co. L. 47. a. 5 | 

So debt lies, tho? the leaſe be rendring corn, or other collate- 
ral thing. R. 1 Rol. 591. J. 30. 4 Leo. 46. 3 Leo. 260. 

So if a leaſe be for life, after the eſtate of freehold determined 
debt lies for arrears: As, if a leaſe be for life. or pur auter vi, 
and the leſſee, or c gue wie dies, debt lies for rent due at his 
death. 1 Rel. 596. J. 17, 20. Co. L. 162. 4. 4 Co. 49. 4. 

So if the leſſor enters for a condition broken, or a forfeiture, 
_ lies for rent due before. 19 H. 6. 42. b. 1 Kol. 596. 
40. A | | 5 
| Bo if he recovers for waſte. 1 Fel. 596. J. 35. 

So, if the leſſee ſurrenders to him in the reverſion. 4 Cv. 
= 3 | mt 
Or aſſigns to A. who ſurrenders. 4 Leo. 17, 8. 

So if there be a leaſe for life, feoffment, £c. rendring rent, fo 
ten years, debt lies for it; for during the years, it is but a chat- 
tel. 1 Rel. 595. J. 10. Ts ES 
So for rent upon a leaſe for years upon condition to 
= the fee, due before the condition performed. 1 Rol. 595: 
15. = | 
80 if rent be granted in fee for life, &c. with a nomin? fans; 
debt lies for the nomine pœnæ, tho? it goes to the heir along with 
the rent. Co. L. 162. 6. 1 Rel. 595. J. 17. 8 


o 1 1 1. 


niſtrator of any ſeiſed of a rent ſervice, charge, or ſeck, or 
of a fee-farm rent, in fee, in tail, or for life of another, 
 aoainſt him that ought to pay the ſame, his executor or admi- 
niſtrator. | 3 OY - | 
A leaſe for life, or in tail, rendring rent; it is a rent-ſervice 
within this ſtatute. Co. L. 162. 6. 


So. it lies againſt any, who claim under him, that ought 


to pay, by purchaſe, deviſe, or deſcent. 2 Yer. 613. R. 


1 Leo. 302. 1 | 
So by the ſame flatute, if a wife ſeiſed of a rent, &c. in fee, 


tail, or for life, dies; her huſband ſhall have debt for the arrears - 


due at her death. | : 
And this, as well for arrears before the coverture, as after. 
Co. L. 162. 6. TE | 

So by the ff. 29 Car. 2. 8. which gives remedy for augmen- 
tations to vicars, Ic. by debt or diſtreſs, debt lies upon an aug- 
mentation of an annual payment reſerved upon a leale for lives, 
during the continuance of the lives. R. 3 Lev. 83. 

So now, by the ff. 8 Ann. 14. Though a leaſe for life be con- 
tinuing, any perſon having rent due on any leaſe for life or lives, 
may bring debt for the ſame, in the ſame manner as if due on a 
leaſe for years. | 

Vide Rent, (D. 3, &c.) 


(A. 6.) Debt for an Annuity. 


So if an annuity be granted for years, debt lies for the arrears. 
KR. Cro, El. 268. R. cont. Cro. El. 3. Dub. Cro. El. 895. Acc. 
1 Bul. 151. D. cont. per Holt. 5 Mod. 143. | | 
So, it it be granted for life, or pur auter vie; after 
the eſtate determined, deb: lies for the arrcars before, R. 
Goldſb. zo. | 

So if the grantee of an annuity in fee, leaſes for years; after 


the term expired, he ſhall have debt for the arrears during the 


term. 1 Kol. 597. J. 10. 
So if a parſon, who has an annuity in right of his church, re- 


ſigns or is deprived; he ſhall have debt for the arrears incurred 


13 his reſignation or deprivation. 19 H. 6. 41.6. 1 Rol. 595 
8 | | | 
So if the parſon dies, his executors ſhall have it. 4 Co. 49. a. 
So if a biſhop had granted an annuity before the ,. 1 EI. 19. 
confirmed by the dean and chapter, and dies; debt lies againſt 


the ſucceflor for the arrears at his death. R. 1 Rel. 592. 


J. 20. 


But by common law, debt does not lie for the arrears of a 


So by the /?. 32. H. 8. 37. Debt lies by an executor or admi- 
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mn „ del 0 A. 7.) 
tent or annuity in fee, in tail, or for life, ſo long as the eſtate WU hon 


of freehold has continuance. 3 II. 6. 6. 6. 1 Rel. 594+ does not lie. 


. 55. 
As 
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(A. 8.) 
Expreſs. 


C 


As if the lord aliens his ſeigniory in fee; debt does not lie 
ſor rent of his very tenant in arrear before the alienation. 
19 H. 6. 42. 6. | | | 

If a leſſor, after a leaſe for life, grants the reverſion ; 
debt does not lic for the arrears before the grant. 1 Rol. 595. 
it he enters upon the leſſee, and detains until payment; he 
ſhall not, during his ſeizure, have debt for arrears before. 
1 Rol. 596. J. 25. | | SE | | 

If a leiiie for life leaſes to 4. for years, and then ſurrenders to 
his leſſor upon condition, and A. ſurrenders to him and takes a 


new leaſe, and after the condition performed, the leſſee for life 


re- enters, and ouſts the leſſee for years, who re-enters ; he ſhall 
not have debt againſt A. for rent upon the firſt leaſe, for it was 
determined. R. Cro. El. 264. | g | 

So if a rent or annuity in fee, &c. be demiſed for years; the 
leſſee ſhall not have debt during the term. R. 1 Rol. 595. J. 40. 
Semb. Cra. El. Bgg. 
If a leſſee for life of a rent, c. acknowledges a ſtatute, and 
afterwards releaſes to the terre-tenant, and then the conuſee ex- 
tends, the conuſee ſhall not have debt for the rent, though 
his intereſt is but a chattel; for, as to him, the freehold, 
-- of which it was derived, has continuance. X. 1 Rel. 596. 
7 bo an executor or adminiſtrator ſhall not have debt upon the 
ft. 32 H. 8. 37. for the arrears of a rent-charge againſt the occu- 
15 but it ought to be againſt the tenant of the land. Senb. 
Al. 62. | | | 

Nor againſt the iſſue in taft for arrears incurred in the life of 
his anceſtor. R. 2 Ver. 613, | 

Nor againſt the lord by eſcheat, or tenant \in dower, or 


by the curteſy ; for they do not claim merely by the party. 


1 Leo. 302, 3. | 

[If an annuity is deviſed to a feme covert, on condition that 
ſhe releaſes all right and title, £c, and ſhe dies without releaſing, 
debt cannot be maintained for.the arrears of the annuity. Acherly 
v. Vernon, T. 8 9 G. 2.C.B. Fort. 188. 


(A. 8.) Debt upon Contract. 


So debt lies upon every expreſs contract to pay a ſum certain: 
As if a man covenants or grants to pay. R. 1 Leo. 208. 

So if a man retains counſel for 405. per ann'; debt lies for the 
40s. 37 H. 6. 8. . 


If he retains an attorney to proſecute a ſuit for him, capiende . 
35. 44. per term for his fee beſides expences ; debt lies for his 
fee. R. 2 Rol. 76. Vide Attorney, (B. 18. 

So if a ſolicitor or a ſtranger retains him for another. R. 
1 Kol. 593. J. 51. 594. J. 10. . 

And it lies againſt him for whom he was retained, as well as 


againſt the retainer. R. 1 Rol. 593. J. 45. _ 


2 


So it lies upon conceſſit ſolvere, according to the cuſtom of 
London, Briftol, c. K. 4 Leo. 15. | | 

So if a man pays the debt of B. at his requeſt, to be repaid 
upon requeſt ; ebt lies for it againſt B. for it is a manifeſt con- 


between them. R. 1 Rol. 593. J. 25. | | 
9 delivers money to B. to be repaid at ſuch a day. 1 Rol. 
597. J. 50. 6 | | TRE. 
Or to be ſafely kept. 1 Rol. 597. J. 51. 
Or to be B.'s money upon ſuch a condition, otherwiſe to be re- 
delivered. 41 Ed. 3. 10. a | 
Or to be paid to another; and he does not pay it. Dy. 
8 | 
Dr to be expended for his uſe ; and he does not expend it. R. 
Cro. El. 644. op | LS 
So if money be delivered to A. tobe paid to B. debt lies by B. 
R. 2 Rol. 441. 
So debt lies tho” the contract be by way of a promiſe executory 
upon a good conſideration; as upon a promiſe to pay 1004. upon 
the marriage of B. 1 Kol. 593. J. 10. N | 
A promiſe to a phyſician, ſurgeon, c. if he makes a cure. 
1 Kol. 593. J. 15, 17. | Ee” 5 
Upon a promiſe to a carpenter, labourer, c. if he builds or 
repairs an houſe, way, c. 37 H. 6. 9. a. 17 Ed. 4. 5. a. 
So tho' the promiſe be for the advantage of a ſtravger: As if 
a man promiſes to pay ſo much for the 3 of the child of 


another. R. Al. 6. c 


If he retains a taylor for 404. to make a garment for his own 
daughter. 2 Rel, 77. 

Ur for the ſervant of his daughter. R. Cro. El. 880. 

So it lies, if the ſum be not certain, if it may be aſcertained; 
As upon an agreement to pay the debt of 4, R. 2 Jon. 184. 
Dab. Cro. El. 758. N 8 
Io pay a taylor quantum meruit for making garments, and find - 
ing neceſſaries for them. | 

{lt lies for that defendant bought goods for ſo much money as 
they ſhould be worth, with an averment that they were worth ſo 
much. Vaux v. Mainwaring, M. 1 G. Fort. 197.] 

To pay his proportion of the charge of a ſuit, with an aver- 
ment that his proportion is ſo much. R. 3 Lev. 429. | 

To pay ſo much for the time his fon had dieted with him 
where the father promiſed 8/. per ann. and died witkin the year, 
Cro, El, 756. | | 258 


S0 if a man in a tavern has wine, debt lics for it. 


So debt lies, though there be only ia implied contract: (a. 9 


'\> if a man be found in arrear upon account. 1 Rel. 598. tape, 


L 47. | 
lho the account be made before auditors. | i 
Iba bailiff pays more than he has received, debt lies for the 


So 


wplus, R. 1 Rol. 598. J. 51. 
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So debt lies for money awarded by an arbitrament. 2 TI" 
66. Vide Arbitrament, (1. 1.) 
So by B. for money paid to 4. fer the uſe of B. 1 Rl. 597. 


I. $6: Jo. 23; 
Tho? paid there for his uſe üben his command. Semb. cant. 
1 Rel. 5 97. I. 2 


o debt lies for a nomine pane. I Leo. 110. 

So debt lies for the penalty of a by-law, though it be 
not ſaid, by what action it ſhall be recovered: R. 1 "Fd. 599. 
4. 5. 

So if, by cuſtom in a borough, the burgeſſes preſcribe to cheek 
a perſon to collect the lord's rents, and to pay 207. per ann. for 


the profits of a market; debt lies by the lord for the 207% 


LO LT 99-3 597. J. 5. 
bt lies for a ſine, due by cuſtom for a 8 


11 H. 7. 14. a. Hard. 486. 

So for cuſtoms due for merchandize, tho' the goods are for. 
feited for non-payment. R. 1 Rol. 383. 

So for toll due by cuſtom. Hard. 486. 

So for bar-fees due to a gaoler. bid. | 

So for every duty created by the common a law, or by ſes, 
Per Hale, Hard. 486. | 

So debt lies for a pain or amerciament in a court-baron, 
2 Sand. 66, R. 1 Leo. 203. Dub. Carth. 184. | 

So for a fine aſſeſſed by a ſteward in a court- leet. R. Cr. 
El. 581. Vide Leet, (O. 11.) | 

So for a fine upon an admittance to a copyhold. 1 Sid. 58. 
2 Mod. 230. 3 Med. 240. Adm. Hard 487. Vide Cofybuld, 
(H. 6.) Vid. Doug. 722 10 732 

So for a fine impoſed for _ refuſal of an office, K. 
3 Lev. 116. 

So for the profits of courts, reſerved to the lord upon a grant 
of the manor. Me. $70. 

So debt lies againſt a ſheriff for money levied by him upon n 


fieri facias ; for the law creates a contract for his paying. K. 


1 Rol. 598. J. 10. 

\ Tho? the writ be not returned. R. 1 Rel. 598. J. 15. 
So debt lies upon any ſtatute, which gives an advantage to 
another, for the recovery of it: As upon the ff, 32 U. 8. 1. for 
money deviſed to be paid out of land. Per Holt, Mod. Ca. 26. 
Vide ante, (A. 1.) Vide Action upon Statute, (E. 1, &c.) 

For fees given by ſtatute to a ſheriff, R. Mo. 853. 

For fees upon the execution of an elegit, 1 Sal. 209. 

Vide By-law, (D. 1.) 


(B) Then Debt does not «le. 


UT debt does not regularly lie for a thing fallen, of which 
there is an eſtate of inheritance or freehold continuing : As, 
for arrears of rent, or annuity in fee, i in tail, or for life. 4 Ce. 
49. Vide ante, nu 7.) ” 


Db 1 1 


- debt does not lie by the lord, for a relief. Co. 


1. 8% #* | | | 
Nor for eſcuage. Ibid. | 
Nor for aide pur faire fitz chivaler ou file marrier. Ibid. 


8o debt does not lie for the arrears of a rent in fee, in tail, &c, 


tho? the eſtate be determined by act in law: As if rent be in ar- 
rear, and then the tenancy deſcends to the lord. 4 Co. 49. a. 


Vide ante, (A. 7. 


And it did not lie by an executor or adminiſtrator, where his 
teftator or inteſtate could not have it, until the f. 32 H. 8. 37, 


Co. 49. 4. 55 
l 80 12 does not lie upon a judgment, recognizance, 
tec. when the party has choſen another remedy. ide ante, 
A. 2, 3. 8 
| 80 400 does not lie upon an agreement by way of promiſe, 
where the conſideration was executed: As to pay ſo much for 
ſervice done, &c. 1 Rel. 594. J. 25. Vide Action upon the Caſe 
upcn Aſjumpfit, (F. 6.) | | | | | 

Tho” it was executed at his requeſt : As if in conſideration of 
goods fold to A. at his requeſt, he promi«'s to pay it 4. does not 
pay; debt does not lie, but MHumpfit, for che contract was by the 
tale, to which he was not a party; and his requeſt, with- 
out more, does not make him debtor. R. 1 Rel. 594. J. 30. 
Hard. 486. | 

So if he makes ſuch promiſe immediately after the ſale; for ic 
ſounds in covenant. 1 Rel. 594. J. 35. 


So if he promiſes A. to pay him 10s. per week, if he will 


ſerve his aunt; debt does not lie, for the ſervice was not 
to himſelf; and ſo there wants a u, pro que. Dy. 272. in 
mars, | | 

Sv if a man be at a common inn, debt does not lie for diet of 


him, his ſervants or horſes, without ſome price agreed, or ſome 


contract, 3 Leo. 161. 


So if a man undertakes, that if 4. will releaſe his 
debt to B. he himſelf will be his debtor ; debt does not lie. | 


9H. 5. 14. i 


7 


er not lie for the rent as a ſum certain due by covenant. 
tin, £70, | 
4 


1 * 


not lie: As if a man delivers money to B. in a bag unſealed, 
he cannot have debt for it. 1 Rol. 597. J. 20. 3 

do debt does not lie upon an arbitrament for a collateral thing 
awarded. R. 1 Rol. 591. J. 32. | 

do debt does not lie for arrearages found upon an account, 
_ account does not lie for fach thing. 1 Kol. 599. 
Ts 5. 5 : 
So debt does not lie for the ſurplus, where a receiver pays 
more than he received; for he ſhall rot have allowance as a 
ballif, R. 1 Rol. 599. J. 20. | 


ii a man demiſes for years, if a life ſo long lives, (without 
{ing what life, which is uncertain and void,)- at ſuch a rent; 


o if the property be not altered by the bailment, debt does 
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So debt does not lie for the intereſt of money due upon a loan; | 


but he ought to have afſumpfir. R. 1 Vent. 198. 

So. debt does not lie upon an agreement to pay firſt- fruits to 

the biſhop ; for it is not within the conuſance of the temporal 
courts. Co. L. 162.6. Ty | 

So debt does not lie upon a bill of exchange againſt the ac. 


ceptor ; for the acceptance binds him by the cuſtom of mer. 


chants, but does not raiſe a duty. R. Hard. 485. 
do it does not lie upon a note to pay, without a conſideration; 
tho? alledged that it binds by cuſtom. R. Skin, 38. 
[But if a mutuatus be laid with it, it lies. Sed Q. How to en- 
ter judgment on it? Velßb v. Craig, H. 12 G. Str. 680.] 
So debt does not lie for any part of a debt upon an intire con- 
tract: As if a man by deed promiſes to pay 100 J. per ann. to 4. 
for collecting his rents, and dies after three quarters of a year ex- 
_ and within the year ; debt does not lie by A. for 75. for 


is ſalary for the three quarters of a year. R. 1 Sal. 65, Vid: 


of, (C. 1.) 
a Vide ante, (A. 2, 3, 7.) 


(C) By whom Debt lies. 
N caſes where debt lies, it is maintainable by the party to the 


By whom 

covenant contract, his executor, or adminiſtrator. 

lies, wide So ſometimes the executor or adminiſtrator, may have debt, 
Covenant, 


) where his teſtator could not have it: As by the ff. 32 H. 8. 37. 
by the executor, or adminiſtrator, of a man ſeiſed of a rent, fee- 
farm, fc. for arrears due at his death. Vide ante, (A. 5.) 

So by the executor or adminiſtrator of the lord, for a relief 
due at his death. Co. L. 162.6. 11 H. 6. 15. a. 

Or, for eſcuage ; for it is a fruit fallen, and goes to the ex. 
ecutor. | | | 

So for aide, due at his death, pur faire fitz chivaler ou fil 
marrier. 1 Rol. 596. J. 50. | | | 

So debt lies by him, who is privy in eſtate : As upon a leaſe 
for years by B. debt lies by his heir for rent due after the death 
of his anceſtor. 1 Rol. 591. J. 47. 5 H. 7. 19. 2. 

So debt lies by an aflignee of a reverſion for rent incurred 
after attornment. Co. L. 310. 1 Rel. 591. J. 45. and this, by 
the common law, without the aid of the „. 32 H.8. 34 
4 Med. 81. | 1 ; 

So by an aſſignee of part of the reverſion for his proporuon. 
Adam. Cro. El. 657, 651. 1 | | 

So by a grantee of rent, if the leſſee attorns. Send, 
1 Lev. 22. : ON 

So by the deviſee of a reverſion; for the rent is incident u 
the reverſion. R. 5 H. 7. 19. a. Skin. 367. Bi 

So if a deviſe be of a reverſion of lands in capite, which i 

void for a third part by the /. 32 C 34 H. 8. it lies by the de- 

viſee for two third parts of the rent. K. Cro. El. 851. 
ante, (B.) | EE = 6 
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DBC 
& if 2 deviſe be of a moiety of a rent, without the reverſion, 


40 three ſons to be divided ; debt lies by each ſon for his ſha 
of the rent. Per 3 J. Poph. cont. Cro. El. 637, 651. Vide Suf- 


08. | 

Pe by a deviſee of a reverſion againſt an aſſignee of a term, aſter 
alignment of the reverſion, for arrears due before aſſignment. R. 

lin, 367. | | . 
; So 1 leite for years aſſigns all his term to B. rendering rent; 
debt lies by the leſſee for the rent, no for it is nota ſum in 

roſs ; tho? no reverſion remains in the leſſee. R. Cartb. 161. 
Vide poſt, (E.) : | t 1 | | 
80 againſt the aſſignee of B. Carth. 162, | 
80 if A. the leſſee, ſurrenders, rendring rent, he ſhall have 
debt for the rent, as /uch, for it is not a ſum in groſs. Carth. 162. 


A. in mar 2 . 7 BS . * 
” 80 debt for rent, reſerved upon a demiſe, lies by the lord, 
of who has the reverſion by eſcheat. Aam. 5 H. 7. 19. 4. 
1 Co. 22. b. 4 - | g 
So if a reverſion be granted in mortmain, debt lies for the rent 
by the lord, who entered for the alienation in mortmain. 
H. 7. 10,4 : Fe, | 
80 by - lord, who claims the reverſion by the purchaſe of his 
villein. Ibid. op : 
the So debt lies by the aſſignee of a reverſion, after the term ex- 
00 Fired, for rent due at the end of the term. R. 2 Cro. 117. 
edt, So by an executor of an adminiſtrator, who being poſſeſſed of ay 
2 rm for 100 years, made a leaſe for five years, for rent due be- 
ee · fore the death of the adminiſtrator ; tho? the intereſt in the reſidub 
ref pf the term belongs td the adminiſtrator de bonis now, Wc. K. 
le Lev, 100, ; | | # 
e er EDS 
u fil (D) By whom not. 
er F UT if a leſſee aſſigns his term, debt does not lie by the 
0 lefſor, againſt the executor of the leſſee, for rent due after 
SO de alignment. R. 3 Co. 24. a. Cro. El. 556. Poph. 12 1. but 
i by cen. 1 Sid. 266. 2 Vent. 209. Vide poſt, (50 | 
8 % do if the leſſor grants his reverſion to another, he ſhall not have 
edt for rent due after his grant; for the rent is incident to the 
i everſion. 3 Co. 22. 5. 23. 4. 6. 
80 a grantee of a reverſion ſhall not have debt againſt the 
Send, wn for rent due after aſſignment of the term to another. R. 
/ J 5. 5 f N 
Jent t 80 if the rantee of a rent, when the rent is in arrear, aſſigns 
i rent, and dies; his executor ſhall not have debt for the arrears 
"hich b = 32 Hl. 8. 37. for by the aſſignment, his teſtator himſelf 
"che bb © loſt his arrears, 4 Co. 50. 6. | | 
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Vor. III. 5 
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(E) Again whom Debt liez. 


Agoirf | Q9 debt is maintainable againſt the party to a contract, his ex. 

rn ecutor, or adminiſtrator. Dy. 4. 6. 

nant lies, As if a leſſee aſſigns his term, the leſſor himſelf may have debt 

dere for rent due aſter the aſſignment, if he will; for the privity of 
, . 1 — 

(C. 1, &c.) contract continues, and the leſſor need not relinquith the lefle, 
and reſort to the aſſignee nolens volens, when perhaps the aſbgnee 
is not reſponſible. R. 3 Co. 23. fa 

So if the executor or adminiſtrator of the leſſee aſſigns the tem, 
| debt lies againſt him for rent due after the aſſignment, F. an. 
Co. 24. 4. Cro. El. 555. Poph. 120. Semb. cont. Cre, El. iz. 
0. 600. Dub. Lat. 260. R. acc. 1 Sid. 266. R. acc. 2 Vent. 200 


Mod. 326. I Lev. 127. | 


8 So if the leſſee himſelf aſſigns, debt lies againſt his executor or 1 
adminiſtrator, if he has aſſets. Cont. 3 Co. 24. a. Dub. Lat. 1s, 
F. acc. 1 Sid. 266. 2 Heut. 29... 4 
So if the leſſee aſſigns: part of the land, a grantee of the reyerh. + if 
on ſhall have debt againſt the leſſee for the whole rent; for the 
privity continues, where he bas aſſigned only part of the land de. nc 
miſed. R. 3 Co. 24. a. Cro. El. 633. th 
So-if the executor of a leſſee aſligns part of the land, the leffor for 
may have an action againit the executor for the whole rent due 2 
after the aſſignment. K. Lit. 53. TEE 
If the leſſee aſſigns part of the land to A. who enſeoffs B. yet FI 
Abt lies againſt the leſſee. Semb. Dy. 4.6. 
So. if the leſſee. himſelf makes a feoffment. X. Dy. 4. 4. 4 it i 
#:arg. | | i J. 
So if the leſſee gives an obligation with condition for payment 8 
of the rent, debt fle by the leffor, upon the obligation, after u. rent 
fignment of the term, and acceptanee of rent from the allgnee for 
OE OW 8 SES reme 
2M 


So debt lies againſt the executor, or adminiſtrator of the i: 
fignee, tho' the executor waives the poſleſſion ; for if he be exe 
cutor, he cannot waive in part. K. 2 Rol. 132. | 

So if the leſſee aſſigns his term, the leflor, if he will, ſal 
maintain debt againſt the aſſignee. Q. Dy. 247, 8. 

80 if the leflee aſſigns a moiety of the land for the wi 
term; the leſſor, if he will, may maintain debt againſt the afſgnt 
for a moiety of the rent. R. 2 Lev. 231. | 

Or a joint action againſt the leſſee and aſſignee. J 
@ Cro. 411. 1 | | 454 

So if the leſſee aſſigns his term, rendring rent to him; though 
the whole of the term be aſſigned, debt lies by the allignor up 
the contract, againſt the aſſignee, his executor or adminiſhau. 
dem. 2 Mod. 175. Vide ante, (C.) EY: 

Vids Chancery, (2 Z.) 
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(F) Againſt whom, not. 


UT if a leſſee aſſigns his term, and the leſſor accepts rent 
B from the aſſignee; debt does not lie afterwards againſt the 
Ieſlee, his executor, or adminiſtrator, for he may plead '*, 4 ſuch 

aſſignment and acceptance of rent by the leſſor. R. 3 Co. 24. 6. 
Cro. El. 715. Mo. 600. R. 2 Cro. 334. 2 Bul. 151. 5 

So if an executor or adminiſtrator of a term aſſigns it, and the 
leſſor accepts the rent from the aſſignee. 3 Co. 24. Cro. £1. 715. 
So tho! it does not . 5 that the leſſor had notice of the aſ- 
ſignment, at the time of the acceptance of the rent; for ĩt ſhall 
be intended till it appears to the contrary. R. 2 Cro. 334. 

So if the leſſor accepts any part of the rent. Semb. 1 
Lev. 308. | | 3 : | 

80 1 a leaſe be of tithes, rendring rent, and the leſſee aſſigns, 
and the leſſor accepts rent from the aſſignee ; tho? rent does not 
iſſue out of tithes. Dub. 1 Lev. 308, = 

So if the aſſignee of a term aſſigns over to another; debt does 
not lie againſt the firſt aſſignee, for rent due after his alignment,  * 
tho' no notice of the an gh or acceptance of rent be 1 
for the privity is gone by his aſſignment. &. per 2 J. cont. but 
Pexell acc. in C. B. but. this judgment was reverſed in- B. R. 
12 295. 2 Vent. 234. 1 Sal. 81. Cartb. 177. 4 Mod. 71. 

. cont, per 2 F. Twiſd. acc. 1 Lid. 338, 9. Ray. 162. 

If the aſſignee of a term aſſigns it over to a beggar, a priſoner, 
it 15 not . and he is diſcharged of the rent. Lekeux v. Naſb, 
I. 18 C. 2. Str. 1221.] | 1 

So if a leſſee aſſigns his whole term to the leſſor, rendring 
rent; debt does not lie againſt the executor of the leſſor, 
for the aſſignment amounts to a ſurrender, and therefore no 
remedy after the death of the leſſor; but in equit7. R. 
2 Mod. 175. N „„ 


(G) Vebt to the King, | 
(G. 1.) By what Means accrued, - 


F a man gives an obligation, recognizance, &c, to the king, 
he becomes indebted to the king. £ 
la bond taken in the name of the crown, by the caſhier of the 
exciſe, from a man as ſecurity for the banker with whom he in- 
_ 9 ap: money, is good. Rex v. Yale, in Sc. H. 19 9 
unb. 58. | ; 2 
by every perſon, who by any means is chargeable to the king, 
a! be debtor to the king; for it ſhall be taken exten/ive : As, 
Where he is anſwerable to the king for debt, damage, duty, rent- 
arear, Ce. Godb, 295. Es | 
B b 2 [Land- 


i 
7 
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[Land. tax money in the hands of the colleckor is a debt 6 the 


king. Brafſey.v. Dawſon, T.7 G. 2. Str. g78.] 


So if a man gives an obligation to the king, for perform 
covenants ; when thoſe are broken, he is a debtor to the king 


K. 7 Co. 20. 6. Sir Tho. Cecil. | 
Or gives an obligation to another, which is aſſigned to the 


king. Yide Aſfignment, (D.) 


So if a man, indebted upon a judgment in debt, treſpaſs, ts, 
acknowledges a recognizance to the king, without cauſe, upon 
covin to avoid the impriſonment at the ſuit of his creditors, and 


to be turned over to the Fleet; tho' by the /. 1 R. 2. 12. he ſhall 


be remanded to his firſt priſon, till he has made gree with his 
creditors; yet after ſuch gree, he ſhall return to the Fly, 
and there abide till he has ſatisfied his recognizance confeſſed, 
4 infl. 111. 9c 4, 5 

So before the ft. 33 #. . 39- An obligation to ano. 
ther, to the uſe of the king, made the obligor debtor to the 


Bat now, by that act, all obligations or ſpecialties made to the 
uſe of the king or his heirs, or for any cauſe touching the king 
or his heirs, ſhall be made to the king heredibus wel executoribur 
ſuis, and to no other to his aſe : And if any take or make obliga- 
tion, &c. otherwiſe, he ſhall . ſuffer impriſonment at the & 
cretion of the king or his council: And if not contented in the 
king's life-time, they ſhall remain and be to the heirs or exe- 
cutors of the king at his free diſpoſition, aſſignment or appoint 
ment. Cd 

And by the f. 7 Tac. 15. No debt ſhall by affigned to the 
king, which was not originally due toh is debtor, or accountant. 
Vide poſt, (G. 15.) . | 

By the courſe of the Exchequer, confirmed by the f. 8 & 

W. z. 28. A teller of receipt in the Exchequer, into whoſe of- 
ce any money by way of loan, advance, or for tax, c. ſhall be 
paid, ſhall without delay weigh, and enter the weight and tale 
according to the antient courſe, and throw down a bill or bills for 
the ſame, in parchment ſigned by himſelf, into the tally-court, a 
ſoon as the officers be there, whereby a tally may be levied, &. 
and the teller plainly charged. 5 
So eſtreats [extra#a] are made out of chancery, B. R. C. J. 
iters, &c. of fines, amerciaments, c. in thoſe courts ; upon 
which ſummonſes of the exchegaer iſſue for levying thoſe debt. 
Mad. 707, 8. 4 | | 

So if a man takes the king's goods, he is accountable for then 
to the king. 11 Co. go. Vide Accompt, (A. 1.) 

So if he takes broken ordnance, &c. by colour of his office, 1 
fees, claiming them to his own uſe ; he ſhall be accountable to th: 
king. 11 Co. 90. 2 Rol. 161. J. 15. 


So if he takes by colour of a warrant, for his fees or expence?, 
when the warrant is not lawful. R. 11 Co. 92. 2 Rol. 161. J. 20. 


Cre. El. 545. » 


or the king may charge him, who made the illegal warrant, at 
his election. 11 Co. 92. 5. 2 Rol. 161. J. 775757. 

So if an officer has an obligation to the king, and delivers it to 
his ſervants, to be tranſmitted to him who has the cuſtody of the 
obligation, and the ſervant cancels, or embezzles it, his maier: 
is liable. Godb. 296. Dy. 161. 2 Kol. 156. J. 15. 3 

So if he pays money out of the excheguer, without a 
grant or authority under the great ſeal, or privy ſeal, or by 
virtue of an act of parliament. By the f. 8B& g N. 3. 28. 
* So ifa man enters by wrong, and takes the profits of the king's 
Jand, he ſhall be accountable for the profits. 2 Rol. 161. J. 12. 
Vide Accompt, (A. 1.) | | 

Or takes goods deviſed to the king before they came to his 
hands; for the law does not put him to his action of treſpaſs. 
2 Rol. 161. J. 17. | | | SER 

So if ſeveral be joint-accountants to the king, each ſhall an- 
ſwer for the whole to the king ; and not only for ſo much as he 
has received. Hard. 314. | | 

But if a man receives the king's money, not knowing it to be 
ſo, he ſhall not be chargeable : As if an officer purchaſes land, 
and pays the king's money in his hands for it ; the vendor, if he 
” not conuſant of it, ſhall not be charged for it. R. Cro. 

80 = obligation to the king, if it be nat to him, his ex- 
ecutors or ſucceſſors, is not within the . 33 H. 3. 39. 
Mo. 193. 5 . 


(G. 2.) By what Means ſatisfied, 


By the ff. 33 H. 8. 39. Obligations, Ec. concerning the king (G. 3.) 
ſhall be of the ſame force and effect as a ſtatute - ſtaple— So, by By the body 
the 1 g 3 19 4. Debts due by any accountant, c. Vide Execu- 5 — | 
tion, (B. 3. he LT | Y 

By common law, the body, goods, and lands of a debtor, or ac- 
countant to the king, were liable for the debt. 3 Co. 12. 6. 

2 Infl. 19. Godb. 290. 2 Rol. 299. | | 


All the goods and chattels of the debtor are liable to fatisfy the (O. 3.) 
_ king's debt. | 3 | | By his 
d if his debtor dies, the king may command the goods of d. 

the deceaſcd to be ſeized till ſatisfaction. 2 Rol. 1 58. J. 41. Vide 
the ft. 9 H. 3. 18. Mad. 663, 665. | 

And he may take ſecurity of the executor for payment, before 
he be allowed to adminiſter. 2 Rol. 158. J. 45. . | 

do he may ſeize bona ecclefraftica, if the debtor be a clerk. 
2 Rol. 158. J. 10. | | 

If the king's debtor becomes felo de /e, the debt ſhall 
2 beſore the goods be diſpoſed of by the almoner. 


But 


= . 
Bat things neceſſary pro vidi of him aud his fimily mall ng 


be ſeized. 2 Rol. 160. J. 3 e el 
Nor awveria carucæ, if there be other chattles ſufficient, ha 
2 Nal. 160. J. 5. And this, by the ff. Art. ſup. Chart. 12, Ju 
2 Inft; 132, 565. 2 | 7 

or the horſes, or arms of a-knight. 2 Rol. 160. J. 3 
8 c af 
(G- 4) So all the lands and tenements of the debtor are liable to be 7 

> extended for the king's debt, which he has, or of which he is 
ſeiſed. Godb. 294, 5. which he has at the time of the aſſgu- fot 
2 where the debt is aſſigned to the king. Hard. 24, Pl, ret 
Though the king afterwards releaſes all his right to the terre. be) 
1 for: he is chargeable in reſpect of his perſon. 2 Rol. 100. 1 
». 40. RE | : ; | 1 
80 a reverſion, when it comes into poſſeſſion.” - Sev. 34, 5. to 
So all the lands of a conuſor, Cc. are chargeable upon 74 
2 debt aſſigned to the king; though only a motety was before, 5 
Sav. 133. | | rec 
So lands purchaſed by covin with the king's money. 2 Rol. 160, aſl 
And by the „. 13 El. 4. If any accountant, who ſhall receive, 33 
or be chargeable with any money of the queen, ſhall be found in del 
arrear, and do not pay in ſix months, the queen by let- ext 
ters patent may make ſale of fo much of his lands as wil! iatisfy 1 
the debt. And this act is intended by the ft. 14 L. 7. clas 
to under- collectors, c. and by the /?. 1 Fac. 25. made perpe- Wy | 

tual. ” | | 

And by the /, 27 El. z. The ſale may be after the death of — 
an accountant for the receipt of money, and if the account be ſet- _ 
tled within eight years after his death, as well as if it was in his Pa 

lfe-time, if the accountant had not a gut,, in his life-time: 
Provided. no ſale be made during the nonage of the heir. 
So lands. in truſt for him, or of which he has a power of re- ag 
ö vocation, though ſettled bond fide. K. Gcdb. 290. Hard. 24 © 
| 2: Rel. 295, Cc. 8 | ; | exe 
| Tho' the ſettlement, with power of revocation, was made be- Goc 
| fore he become accountant to the king, . Godb. 290. 3 
(G. 5.) So the king may ſeize the lands of hig debtor upon bus | | 
| In the death. Bs 1 2 
| — of che And may reſort to the heir, tho' the exggutor has aſſets. Cont. - jur 
: Dy. 67. 6. in marg. | 3 e ſee 
And by the . 33 H. 8. 39. All lands, c. which come by 2 | 
deſcent to the heir, in fee, or in general or ſpecial tail, or by giſt 
of his anceſtor, ſhall be chargeable for a debt to the king, /. & 
a judgment, recognizance, obligation, or ſpecialty of his an- a6 
ceſtor. 55 | Ys 5 de 

And though the word, heirs, be not comprized in ſuch ſpeci- 
alty.—Otherwiſe, where an obligation is aſſigned to the king. & - 


And 


Sov. 2. 


„ = 4 
And therefore, though lands of the iſſue in tail, were not 


12 chargeable before, they are now chargeable, as well as 
dient. lands which deſcend in fee, for the debt of his anceſtor X 
. 12. judgment, recognizance, obligation, or other ſpecialty. X. 


Co. 21. . 2 3 | | 
: 50 lands of the heir, by the gift of his anceſtor, before or 


after the anceſtor was bound to the king, ſhall be charged, 


0 Co. 19. &. | - 
by But ds are not chargeable in the hands of the iſſue in tail, : 
Hen. for a forfeiture or other debt to the king, except by judgment, 
Pl recognizance, obligation, or ſpecialty, R. 7 Co. 21. 6. 
Nor for a debt to the king by judgment, c. if the iſſue aliens 
ere bend fide before extent or proceſs againſt him. R. 7 Co. 21. bc 
160, Nor for a debt to the king by judgment, recognizance, Ec. 
| if it was originally made to a ſubject, and atterwards came 
6. to the king by attainder, forfeiture, aſſignment, Ge. R. 
0 7 Co. 22. a. | 3 
fore. So by the /. 33 H. 8. 39. The king may, at his liberty, 
_— ki b LEA or the a or adminiſtrator, if he — 
160, Aſlets. | 9 
" And by f. M. Ch. g H. 3. 8. and by the proceſs ſince the ff. 
ive, 33 H. 8. 39. if it appears to the ſheriff, that the goods of the 
d in debtor are ſufficient for the king's debt, the ſheriff ought not to 
fox. extend the lands. 2 Inſt. 14. Mad. 667. — 
to [Wherever an extent might have iſſued in a man's life, a diem 
. claufit extremum may iſſue againſt his eſtate after his death, Rex - 
rpe- v. Michener, M. 1722. Bunb. 118.] | z ; 
[ Diem clauſit extremum may iſſue againſt the eſtate of fim- 
b of — contract debtor on commiſſion, though he was not the 
* ing's debtor by record at his death. R. v. Curtis, P. 23 G. 2. 
his Parker 95.] . | 4 
me: | | 
So if the debtor dies without heit or executor, proceſs ſhall go (0. 6.) 
re- againſt the terre - tenants. 2 Fol. 162. l. 15. In the hands 
24 So if the debtor aliens his land, and then dies without heir, of a ſtran- 
| execution ſhall be againſt the terre-tenants. 2 Rol. 156. J. 50, * 
be-  Godb. 292. | To: | | (8. 2) 
So if he aliens his goods, and dies without executor, | © 
Ry roceſs thall be againſt the poſſeſſors of the goods. 2 Rel. 156, 
tus 1 | | 
If a lord of a manor forfeits his iſſues for not ſerving upon a 
ont, jury, they may be levied upon the lands of the . Da leſ- 
ſees for life, or years; for it is an inherent charge upon the land. 
by 2 Rel. 157. l. 45. Vide poſt, (G. 10.) | | 
gift So if a debtor to the king aliens his lands aſter the obligation, 
by '&c. made, or after he becomes an officer in which reſpett he is 
an- accountable ; they are chargeable, for it relates to the time of the 
debt, officer, Efc. Vide poſt, (G. g.) 25 ' 
ecl- But goods pawned or pledged before the teſte of an extent are 


K. not liable. R. v. Cotton, 7. 240 25 C. 2. Parker 112.] 


5 » © 7. 


22 the ff. 13 El. 4. If any accountant, or indebted, to, 
purchaſes 


lands in the name of any other, for his own uſe or 
profit, the ſame ſhall be liable to ſuch debt, Ec. in the ſame man. 
ner as if the debtor himſelf was ſeiſed, c. | 
So if the debtor takes a term for years. to him and his wife, it 
ſhall be taken in execution in the hands of the wife after the death 
of the huſband. 8 Co. 171. | | 
So a purchaſer of lands, c. after a judgment, obligation, or 


| 2 to the king, ſhall be charged for the king's debt. 
42. 60. < ; 
= 2 purchaſer after aſſignment, where a debt is aſſigned to the 


But if, after a recognizance to the king, the conuſor be attaint. 
ed for treaſon, a ſcire facias does not lie upon the recognizance 
againſt the king's patentee. Saw. 60. 5 | 

By the courſe of the excheguer proceſs does not go againſt x 
purchaſer, if the executor or heir, has aſſets. Dy. 67. 6. in marg. 

And by the #. 33 H. 8. 49. lands, &c. in the ſeiſin or poſſe. 
ſion of divers, other than the obligor, ſhall be intirely chargeable, 
and not ſeverally. | | 

[ Poſtmaſter appointed for three years, gives bond ſor three 
years, at the three years end he is indebted 9 /. afterwards he 
Mortgages an eſtate, and the mortgagee has poſſeſſion on ejed- 
ment ; he is continued poſtmaſter without new appointment or 
bond, and becomes indebted 72 J. His bond ſhall extend to that, 
and the eſtate mortgaged be liable to an extent. Williams v. Jon, 
M. 1729. Bunb. 275.] = Os 


So upon an execution for the king's debt, the goods of a ftran» 
ger levant and couchant upon the land of the debtor, may be taken, 
2 Rol. 159. J. 30. fe | 

So the cattle of a ſtranger which the debtor ſuffers to manure 
his land. 2 Kol. 159. J. 42. | 

So for rent due to the king, the goods of a ſtranger may be 
diſtrained. Godb. 295. : 

So a debt due to the king's debtor, ſhall be extended for the 
king's debt. 21 H. 7. 12. 16. Godb. 291. | 

'Tho' due upon fimple contract. Godb. 296. 3 

If on an extent againſt 4. the king's debtor, the inquiſition 
finds that B. is indebted to him ; on return of inquiſition, and 
affidavit that the money in B. 's hands is in danger, an immediate 
extent ſhall iſſue againſt B. ¶ Rex v. Gibbons, 7 1718. Bun. 24.) 
even though there is reaſon to ſuppoſe that 4. became ſo with in- 
tent to ſtrip the reſt of B's creditors. Rex v. Taylor, P. 1723- 
Bunb. 127.) | e I 

[Upon an extent in aid, debts without ſpecialty cannot 
be found without motion. Rex v. Packington, P. 1719. 
Bunb. 42.] | 

[Simple contract debt may be found and ſeized to the 
third degree, but not beyond it. wis: Caſe, M. 30 C. 1 
Parker 259.] | 11 


1 M = 


i itbe found by inquiſition againſt a receiver- general, that he 


has paid over money to A. an immediate extent may iſſue againſt 
A. 5 v. Taylor, P. 1723. Bunb. 127.] 


So in the caſe of an under-treaſurer of the ordnance. 
Rex V. Enderupp, M. 1723. Bun. I 34+ Bradley v. Bowling, 


H. 1985. 1 : * : 
An extent in aid being prerogative proceſs is always under the 
care of the court of exchequer, and they have a diſcretionary power 
over their own rules. Per Cur”. Ibid. ns 
[Where many ſmall debts are found on an inquiſition, on an 
extent againſt the king's debtor, inſtead of ſeparate extents again 
each ſeparate debtor, the court may order a receiver to collect 
them, and pay to the deputy-remembrancer. Rex v. Allen, 
M. 1730. Bunb. 293.] | 5 De 
[Debts to the king's debtor are not bound till the-teſte of the 


inquiſition. Attorney-general v. Elwell, T. 1725. Bund. 251 | 


[Debts to the king's debtor are not bound by the teſte o 
extent, but only from the caption of the inquiſition. Rex v. Green, 
P. 1729. Bunb. 265.] a | 

But the goods of a ſtranger taken for the king's debt, cannot be 
ſold as the goods of the debtor himſelf may. Semb. 2 Rol. 159. 
. 35. X. Cre. El. 431. 5 


So if land be extended upon a —— to A. at 20. per 


en. which was of the real value of 60/. per anx. and the conuſor 


is bound by recognizance to B. who is outlawed ; the king ſhall _ 


not take the ſurplus above 20 J. per ann. tho? it be found by in- 
quiſition that the land was of ſuch value. R. per 2 J. 7 
Cro. El. 266. = | 

So if a joint-tenant, or tenant in common, be a debtor to the 
king ; the 1 of his companion cannot be taken, tho' they be 
l. vant and couchant upon the whole land. 2 Rel. 159. J. 40. 
Vide po, (G. 10, * 2 nes 


(On importation and entry by one partner only, if by miſtake | 


the whole duties are not paid, each of the partners is liable in 
the whole deficiency to the crown; tho?” ten years afterwards, and 
five years after the importer was bankrupt. Attorney-general v. 
Stanyforth, H. 1721. Bunb. 97. Attorney-general v. Burgeſs, 
4.7 Bunb. 223. Attorney - general v. Carbold, H. 1732. 
So in debt for non-payment of duties. [ Attorney- general v. 
Weeks, M. 1726. Bunb. 223.] | 


Nor the goods of a teſtator, or inteſtate if the debt or takes the 


executrix of adminiſtratrix to wife. 2 Rol. 159. J. 50. 
if the debtor be made executor to another. Godb. 296. 
So a woman ſhall not be diſtrained for the king's debt, in her 
dower, if the heir has ſufficient. Mad. 667.] | 
E debt due to a man jure uxoris, is conſidered as a debt origi- 
nally due to him, within the meaning of 7 F. 1. c. 15. R. v. 
Thornton, H. 7 Ann. Parker * ä 
Zy the f. 33 H. 8. 39. In all ſuits on ſpecialty to the 


king, he ſhall recover his coſts and damages, Vide Damages, 


(A. z.) | 
* 
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[If an officerof che revenue appoints another to aft under kin 
who being in arrear applies to the principal for money, who pa 


the whole debt to the crown and takes a bond for it from & 


deputy to himſelf, he ſhall not have an extent in aid; tho' gene. 
rally a debtor of the crown ſhall have crown proceſs'to reimburſe 
himſelf, tho“ the crown debt is paid. Rex v. Clarke, M. 1726 
Bunb. 221.1] | | | 
[Extent in aid ſhall not iſſue, but for a debt originally due to 
the crown's debtor ; ſo if A. is indebted to B. who aſſigns 
to C. before the extent iſſues againſt C. an extent obtained 
igainſt 4. ſhall be diſcharged. Rex v. Bowling, M. 1526. 
Bunb. 225.“ | Fas bn ACh p 
[If an extent finds a debt due from a merchant, and it 
does not appear that this was the crown's money ; an extent 
in aid ſhall not go. V. B. the affidavit did not go far 
enough, _— was not in the old form. Rex v. Fans, P. 1141, 
Bunb. 300.] [+ ! 
[No deen clauſit ertrenum can iſſue againſt one who was not 


debtor to the king, or found in his life-timg; to be debtor tothe 


king's debtor. K. v. Boon, P. 16 G. 2. Parker 16.] 


(G. 8.) The King ſhall be preferred. 


Ihe king by his prerogative ſhall be preferred before any other 
ereditor in an execution for his debt. 2 Inſt. 32. By M. Ch, 
— 3. 18. and the A. 33 H. 8. 39. Godb. 290. Hard. 2 


. 662. „ 
And therefore, if the king's debtor be ſued in C. B. 
it may be ſuperſeded by a writ of privilege, reciting that the 
vs onght to be paid before other creditors. 2 Rol. 15% 
J. 10. ä 
So if A. be taken upon a capiar, at the ſuit. of B. and after- 
wards (before the return of the capias) a writ iſſues for the king 
debt, with a zefte before the taking of A. he ſhall be in ex- 
___ at the ſuit of the king, as well as for B. 2 Rol. 158 
„. 2 | | 
So if the goods of A. and his lands are ſeized by extent upon 4 
ſtatute- ſtaple, at the ſuit of B. and after the day of the 7ecurn, 
but before an actual return, and before a liberate, a writ iſſues w 
the ſheriff for the king's debt, it ſhall be preferred. 2 Kol. 158 
5. . N. Dy. 0697, A | x | | 
[ If goods are levied by virtue of a feri facias, three days befor: 
the teſte of the extent, yet that ſhall be no bar to the crown: 
if the ſheriff makes that return on the extent, the court will orcer 
| him to amend it. Rex v. Peck, T. 1716. in Sc. Bunb. 8. (v2 
Q. if the goods were ſold.) ] | 


= a commiſſion of bankrupt iſſues, and aſignment is made | 
an 


| the aſſignees ſeize part of the goods on the oh, and an er- 
tent for a debt to the crown on bonds, ſome forfeited, ſome 10 
iſſues, teſted the ſame day; the extent ſhall have the pres 


SB © © Xo 


and the court will not on motion order an account of what was 
due at the time. Rex v. Earl, H. 1718. Bunb. 33.] t 
[If a bankrupt, againſt whom there is an extent for a debt to 
the crown; has promiſed that he will alſo pay a debt of his 
father deceaſed to the crown; the aſſignees ſhall pay both 
debts, to have the extent diſcharged. Rex v. Lacy, P. 1734. 
Barb, . g 3 . 
| ra . the king's debtor, teſted after a diſtreſs taken 
for rent, with notice to the tenant, and ppraiſement made, but 
before (ale, ſhall prevail againſt the diſtreſs. Hex v. Cotton, T. 24 
& 25 G. 2. Parker 112. 2 Vexey 288. 5 | 

But not if the goods diſtrained had been fold before the tete. 
Ibid. | . 2 | 

corn is diſtraĩned for rent, and extent iſſues after, but teſted 
before, it ſhall be preferred, for it binds-from the ee. Rex v. 
Hen, P. 1719. Bynb. 39.] 93 

[If after extent inquiſition and ſeizure of goods, and defend- 
ant's bankruptcy, other goods are diſcovered, the court will 
.quaſh the extent, Sc. and grant new extent of the ſame 
Tele with the former.” R. v. Buchanan, J. 27 C 28 G. 2. 
Parker 176.1 | 1 . | 

{Or if a ſecond extent had iſſued after aſſignment under the 
bankruptcy, the court would quaſh it and grant new extent of ſame 
tefle. H. v. Gibjon, I. 17 G. 2. Parker 35. 

So by the common law, the king's debtor bad protection, that 
he ſhould not be ſued by other creditors until the keing's debt 
was paid: But now, by the ff. 25 Ed. 3. 19. other creditors may 
ſue to judgment, but execution thall ſtay till gree for the king's 
debt; and then they ſhall have execution for what is paid to the 
bing, and their own debt. Goh. 290. Es + 

ut by the /. 33 H. 8. 39. Suit or proceſs for the king's debt 
ſhall be preferred before other perſons, | airs oh as that the king's 
{uit be commenced, or proceſs awarded before judgment for the 
laid other perſons. | | | 

And therefore, if execution be upon a judgment againſt the 
king's debtor, and hefore a wenditioni exponas, an extent comes at 
the king's ſuit, thoſe goods'cannot be taken upon the extent. R. 
$ Mod. 236. R. Hard. 27. | 

[Precedent judgment on bond ſhall be preferred to the 
king's ; ſubſequent, not. K. v. Dickenſon, P. 4 V. & M. 
Parder 262.] 5 
Il executor pleads precedent judgment and ſubſequent 
* * in one intire plea, judgment is againſt him. 

id. : 

So the king ſhall not be preferred, where a debt is aſſigned 
to him after the death of the debtor. FR. 2 Rel. 159. J. 15. 

1 Brow, 37. | Ef 

So tho' a man be in execution for the king's debt, he may be 
charged alſo in execution at the ſuit of a common perſon. 
2 Rol. 158. J. 30, Cre. Car. 390. FO | 
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And if he be firſt in execution for the king's. debt. 

though he may be charged alſo in execution by a common | 

2 it does not take effect till the king's debt be ſatisfied, 

Godb. 298. | | | 3 

55 : diſtreſs for rent made fix days before the zefte of an ex. | 
tent, the court refuſed an attachment, though the goods were nor 

ſold. Rex v. Dale, P. 1719. Bunb. 42. | by 
[Simple contract debt ſeized into the king's hands, is to be 

referred to bonds not paid before ſeizure ; but payment of bonds 

| by adminiſtrator before ſeizure or notice may be pleaded, R. y, 
Allagſon, M. 3 & 4 Jac. 2. Parker 260. © 

Immediate extent finding the ſame goods ſhall be preferred 

and paid before former extents in aid. Immediate extent 

take place according to the he. R. v. Quaſh, T. 12 Am. 

Fardey 3881-1] ._ 2 

[ And this even if the goods are fold, and return that ſheriff ha 

the money, but not if delivered. R. v. Bewdage, M. 4 C. 1. 

Parker 282. . | 


” | ſha 

(G. 9.) How Execution for the King relates. to | 

; EDD | ; 

[An extent cannot be antedated. Rex v. Mann, P. 11:4. 1 
Rex v. Vanderplank, T. 1726. Bunb. 164. Str. 749.] of t 
1 If an execution be ſued upon land, for the king's debt, upon bein 
an obligation, &c. this being in nature of a ſtatute-ſtaple, the ex- 8 
ecution upon it relates to the time of the obligation, Cc. given, ulag 
and all the lands which the party had at that time ſhall be charge- 8 
able. 2 Rel. 156. J. 25. his « 
Tho? he had aliened them before the action commenced againf N 
him. 2 Rol. 156. J. 25. | x 4 4c 
So if a debt be aſſigned to the king, execution upon it relates S, 

to the time of the — — Hard. 24. R. Sav. 11. heir 
So by the . 13 El. 4. lands, Cc. of any accountable, an « 
Oe. ſhall be liable to payment of a debt to the queen, 28 if dies 
he had the day he firſt became an officer ſtood bound by a ſtatute 156, 
ſtaple, c. | = 80 
And therefore, if an officer purchaſes land, and afterwards al of a 
ens, or demiſes bond fide for valauble conſideration ; it ſhall be | 156, 
able to the king's debt, tho? the money, &c. for which he is ac. ww 

- countable was received ſeveral years after the alienation; forthe men 
ſtatute has relation to the time when he firſt becomes officer. |. to tl 
10 Co. 55. 6. | 755 N inde 
And by the ff. 13 El. 4. Lands, Ec, which any treaſurer ot office 
receiver in the court of exchequer, wards and liveries, or dutchy of K. J 
Lancaſter, treaſurer of the chamber, cofferer of the houſehold, dl 
__ treaſurer of war, or any fort, Sc. of the admiralty, of na") | who 
treaſurer, or other perſon accountable for any office or charge 1 able 
the mint, treaſurer or receiver of monies imprelt for the uſe of of th 
the queen, c. cuſtomer, farmer, or collector of cuſtoms or oth! nor! 


duties in any port, Sc. collector of tenths or any ſubſidy, __ 2 K. 


J | 
veneral of any county, ſhall have whilſt he remains accountable, 
Er. wall be liable. - „ = 

So by common law, if the kin obtains judgment for a debt of 
his farmer, Cc. his land, which he had the day of the writ 
purchaſed, ſhall be liable. 2 Rol. 157, l. 2. Jide Execution, 


(D. 1, 2. | EH 
; Ifa CAPs be amerced pro falſo clamore, it relates to the day 
of pledges found. | | 


But execution for the king, as to chattels real or per- 
ſonal, relates only to the award of execution. 2 Rel. 157. J. 5. 
al. 25. | ; e 
ä And therefore, if the debtor aliens a term for years, or 
other goods, bond fide, after the action commenced, or judg- 
ment given, before execution awarded, the ſale ſhall be good. 
8 Co. 171. . RE X | 


(G. 10.) Who are not liable for the King's Debt. 


But if tenant by the curteſy be debtor to the king; his iſſue 
ſhall not be chargeable, tho? he has the lands by deſcent as heir 
to his mother. 2 Rol. 157. J. 37, | . 

Tho” the debtor has no other land. 2 Rol. 157. /. 40. 

If the king grants a manor in ſee-farm; the lands or goods 
of the copyholders are not liable for the rent; for they are elder, 
being by preſcription. X. 2 Rol. 157. J. 50. | 

So if the king has a rent by preſcription, where there is no 
ulage to levy it upon them. 2 Rel. 157. J. ult. | 

So if a joint-tenant be indebted to the king, the moiety of 
his companion ſhall not be charged. 2 Rel. 157. /. 37. 

Nor his cattle, tho” they go upon the whole land. 2 Rol. 159. 
. 40. 5 | | | 
80 if a man purchaſes land to him and his wife, and to the 
heirs of the huſband, for the jointure of the wife, having taken 
an office, and afterwards becomes indebted to the king, and 
dies; the eſtate is not liable during the life of the wife. 2 RI. 
156. J. 30. Dy. wy vp | 

So if a ſettlement be made in the ſame manner for the jointure 
of $ ws by the huſband who afterwards had an office. 2 Rol. 
156. J. 35. | ENS E 

So if 1 takes an office, Cc. and afterwards makes a ſettle- 
ment upon a ſon or daughter in marriage, and becomes indebted 
to the king, and afterwards takes another office, in which he is 
indebted ; the ſon, Ec. though ſubject to the arrears of the firſt 
* ſhall not be ſubject to the money due in the ſecond office. 

„Ao. 127. | 

So if the king's debtor conveys to 4. who conveys to the king, 
who regrants to A. rendring rent, theſe lands are not now charg- 
able; for tho' the land is chargeable only in reſpe& of the 2 
of the debtor, yet when ig comes to the king, it cannot be charged, 
nor 1n the hands of the grantee of the king againſt his own grant. 
2 Au. 160, J. 39. _ | 

( Lega- 
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[Legaties charged on land: ſold, with notice, to the ki 


debeoe, ſhall be paid. Poole v. Attorney-general, H. 7 4m, 
Parker 272.] e Gan | | 


8. 11.) Suit for the King's Debt. 


(0. x1.) . By the #. 33 H. 8. 39. All ſuits for debts or duties to the 
In what king, in the offices or courts of the exchequer, dutchy of Lis. 
court it ſhall cafter, augmentation, ſurveyor-general, maſter of the wards, 
be. or court of firſt fruits and tenths, ſhall be ſued in ſuch of the 
faid courts or offices in which they firſt grew due, or in which 

the recognizance, obligation, or ſpecialty ſhall remain, 
And the ſaid courts ſhall have full authority to hear and deter. 
mine the ſaid ſuits, and do execution on the body, lands and goods 
of the party. . fo | 


(G. 12.) | The-king may charge him, who enters into his lands, as bailif 
How he or intruder. Mo. 476. 


ſhall ſue, So he may charge him, who takes his treaſure without warrant, 
_ _— as a treſpaſſer, or in accompt, at his election. Mo. 476. 


Praroga- If the king ſues a perſonal action, he may lay it in what county 
tive. he pleaſes, by his prerogative. 1 Sid. 412. 1 Vent. 17. Vidt 
(D.85, 86.) Prærogative, (D. 85.) 
So a ſcire facias hes againſt an heir, upon a ſuggeſtion of the 
death of his anceſtor, without finding his death by office. N. 
Sav, 3. END | = 
[ - Oh claufit extremum may iſſue for a ſimple - contract debt u 
the king. Rex. v. Curtis, T. 1750. in Sc. I Vezey 483.) 


(0. 13.) Buy the /. 3 ;H. 8. 39. If any perſon againſt whom ſuit is for 
When the debt or duty to the king, can ſhew and prove matter in law, C. 
an tg be in bar or See of ſuch debt or duty, the court ſhall acquit, C. 

| | as this by the A. 5 R. 2. 9. without letter, or command of the 


And therefore, to every ſuit or proceſs for the king's debt, a 
common law, or by that act, the defendant may alledge in ba, 
any matter for his diſcharge. 7 Co. 19. 6. K. Hard. 502. 
As to a ſcire facias upon an obligation to the king, againſt 
heir and terre-tenants, they may plead, by plea in Latin, equiti- 
ble matter for their diſcharge : As that the e was given 
upon a contract for trees growing upon the land of a perſon it 
tainted, which attainder was after reverſed by act of parliament, 
and the trees were never felled. R. 7 Co. 20. 
And to a bill in equity, any matter may be alledged or plead, 
Which will be a diſcharge in law, or equity. Hard. 502. 
If the defendant alledges matter in equity for his diſchacg, 
and the attorney-general demurs, it will be ſufficient proof 
the allegation: Dub. Lane 51. £77 | 
The defendant ſhall be allowed to defend, by attorney, by 


F. 5 R. 2.9. 4 Ie. 110. | 
Toe hey 4 


\ 


TS -. . 
And no accountant ſhall be charged, before he is ſummoned. 
Inft. 110. | | 2 ; 
1 accountant obtains his guzetus, it is pleadable to every- 
thing prior to it ; tho” he continues an accountant, and becomes 
indebted to the crown afterwards. Rex v. Miltinſon, P. 1732. 


Banb. 315. „ : + BY . 
And he ſhall be allowed debts due by the king to himſelf. 
4 I. 110. 1 | SE 


After plea, goods ſeized ſhall be delrvered to the defendant up- 
on ſureties. Sav. 3. i (BETTY ee BYE 

But in an information for goods, which came to the hands of 
B. and which he converted to his uſe, | Not guilty is mo plea ; for 
it denies the-converſion only, and does not anſwer to the account, 
which ought to be ſpecially anſwered. R. 2 Leo. 35.4 W 

On bond to export and not reland, defendant pleaded the ſta- 
tute of equity, and that the gdods were taken away by force; 
but not allowed. Attoruey- general v. Paul, in Sc. H. 1718. 
Bunb. 37.1 ; 5 | 5 | 


By the F. 33 H. 8. 39. All trials in ſuits, bills, informations, (G. 14.) 
Sc. of iſſues in the court of excheguer, ſhall be made by examina- How the 
tion of witneſſes, writings, proofs, and ſuch other means as the trial ſhall be 
court ſhall think expedient. Vide 4 Inſt. 110. Ss > 

Where iſſue is joined upon a ſuit in the office of pleas, the trial - 
ſhall be by a jury. | „ 

And the trial by jury may be at bar, or by 2 prize. | 
By the ff. 5 R. 2. 16. Nothing but two ſhillings ſhall be paid 
for the record and writ of aii prius. | 

After iſſue upon Engl;þ bill, the trial ſhall be by examination 
ol witneſles in court, or by commiſſion, and other proofs. Vide 

Chancery. : | © 

After iſſue joined in an information of intruſion, to be tried b 
the country, the king may demand that the trial be by record. 
4 1nft. 109. | [I WIS IF 30 | 


So if a debt be aſſigned to the king, he ſhall have execution (0. 15.) 
againſt the body, lands, and goods of the debtor. 4 1nft. 115. How the 
[f a debt upon obligation be aſſigned, and the obligor dies, and Proceedings 
his executor is ſued ; he ſhall not plead a judgment to another and 3 _ 
no aſſets præter. Hard. 25. : | | ſigned with 
So if an obligation be aſſigned to the king, the execution ſhall king. 
take all the lands of the debtor, the? the obligee himſelf could have 
tad but a moiety. Hard. 24. Sav, 133. e 
So if a man recovers 500. 'in an action on the caſe againſt B. 
and is afterwards outlawed ; the king ſhall take all the land of B. 
in 3 tho” the plantiff could have had but a moiety. &. 
2 Cre. 513. c | 
So if A. be indebted to the king, and B. be indebted to A. tha 
king thall have proceſs againſt B. for the debt due by him to 4. 
1 H. 5.4.4. 4 nfl. 111. Mad. 666, 668. 1 95 


80 


* 
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So if C. be indebted to B. and D. be indebted to C. the ki 
ſhall have proceſs againſt C. or D. and ſo againſt the debtor 
his debtor ia inſinitum. | | 
|  Sobeforea privy ſeal made 12 Fac. and after the death of king 
James, until a rule made 15 Car. 1. the king's debtor might, by 
Engliſh bill in the exchequer, have an extent againſt the debtor 
his debtor. Lane 112. Hard. 403, 4. | | 
So if a ſurety, or a ſtranger, being diſtrained for the king's deb 
gives an obligation for payment; proceſs ſhall go againſt the prix. 
cipal debtor, and if it be recovered, the obligation ſhall be re-de. 
Livered to the ſurety. R. Lane 9 | 0 

But if a joint-tenant of goods be indebted to the king, he cannq 
aſſign all the goods to the king ; but his part only. Cre. El. 205. 
Vide ante, ( 7, 10.) | | | 

So an obligation, recognizance, fc. for performance of cove. 
nants, to indemnify, or for other cauſe, except for a debt, 
* be aſſigned to the king. 4 It. 115. Cont, On. 46. 
2 Leo. 55. 

80 bY the f. 7 Fac. 15. No debt ſhall be aſſigned u 
the king, which was not originally due to his debtor or at- 
countant. | 5 
2 a _ or part of a debt, cannot be aſſigned to the king, 

» 3» 46. | | 

So if - extent in aid be procured by the _ debtor, whe 
has ſufficient to anſwer to the king, he thall r with caſts up- 
on a bill in equity. 1 Ver. 46g. | 


Pleading in Debt. 
Vide Pleader, (2 W. 1, &c.) 
Debet et Detinet. 
Vid. Plaader, (2 W. 8.) 
Nil debet. 
Vide Pleader, (2 V. 6.2 W. 13, 17, 43, 47.) 


Payment of Debts. 


vid. Adminifiration, (C. 1, 2.)—Chancery, (3 A. 4, ke 
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(A) Deviſe by the Common Lato. 


A DEVISE is a diſpoſition of a real or perſonal eſtate 
A to take effect after the death of the deviſor. Co. 


1. 111. 6. ; 


By the common law, every perſon might devife his goods and 


chattels. N 3 

Tho” they were chattels real. 1 Rel. 60g. J. 5. 

As a term for years. i Rol. 609. J. 5. | 

An interef which he had as guardian in chivalry, or ſocage, 
1 Rel. 60g. J. 7. 8 8 | Rs 

So emblemeuts upon the land; and this before the f. of Mert, 
20 H. 4. 2. as it ſeems 2 Inſt. 81. Vide Biens, (G. 2.) | 

So by the common law, a man might deviſe the uſe of lands, 
1 Leo. 257. Vide Uſes, (A.) | = 

Tho' the uſe was ſuſpended, 1 Leo. 257. Jide Uſes, (A.) 

So at common law, by the cuſtom of ſome cities and boroughs, 
a man may deviſe his lands within the ſame city or borough, as 
chattels. Co. L. 111. 4. | 0 : 

And by the ſame cuſtom, may deviſe a rent out of land. Cs, 
L. 111. 4. | £ 

So if there be a rent in e ifluing out of ſuch land, it may bo 
deviſed ; for the rent follows the nature of the land. Cont. per 
„ Df F. 5. Q. Dy. 140. a, Acc. Dy, 5. b. in marg, 
1 Rol. 509. J. 20. Cro. El. 637, 661. 5 

So if land deviſable be given to a man for life, remainder 
4 another in fee, he in remainder may deviſe it. 1 Rel. 609. 
30. | RES - £ 
So if land deviſable eſcheats to the king, who grants it to 4, 
tae grantee may deviſe the whole. R. Dal. 75, 
1 the king grants it to hold by knight-ſervice. R. 
40. 70. ; | 


And therefore, by cuſtom, lands in London, Oxford, Fe. may 


de deviſed. Bend. pl. 145. | 8 
And a cuſtom to deviſe is incident to lands of the nature of 
gavelkind. 


So a cuſtom will be good, that by 2 deviſe, without ſaying, 
ee. : 


what eſtate, the deyiſee ſhall have a R. Wim. . 


By cuſtom, lands were deviſable without writing. Co. 


L. 111. 4. | 
: 1 5 this _—_— was not taken away by the f,. 32 & 34 H. 8: 
0. L. 111, 6. | | | EE 
But now, by the l. 29 Car. 2. 3. No bequeſt of lands deviſa- 
ble by cuſtom is good, unleſs in writing ſigned by the deviſor, or 
ſome other in his preſence and by his expreſs direction, and atteſt- 
ed and ſubſcribed in his preſeyce by 3 or 4 credible witneſſes. 
[ide poſt, (E. 1.) I Do F 55 


vor. III. | Cc | A de- 
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A deviſe of lands deviſable by cuſtom would not be void by the. 
A. Marl. 52 H. 3. 6. upon pretence, that it was by col:uibn' 


2 Int. 112. 7 
And by cuſtom, a will of lands in London, ought to be inrolled 4 
in the hu/tings. Dal. 117. Ss We 
And it ought to be proved by citizens. Dal. 117. | f 
And it ſhall be proved before the ordinary, and then before the | 
mayor in the bu/tings. Cre. Car. 396. | te 
But lands were not deviſable, if the deviſor had only an eſtate- 
tail. Co. L. 111. 4. | 1 | at 
So if a man had a fee expectant upon an eſtate-tail, the fee th 
was not deviſable; for at common law, it was but a pollibility, 
and tho? the „f. de donis makes it a remainder, the cuſtom does not ne 
extend to it. 1 Rol. G09. J. 27. Dub. Sti. 409. 5 ni 
So without a cuſtom, no lands or tenements were deviſable by li 
the common law. Co. L. 111. 6. 1 Rol. 608. J. 45. ſo 
(B) Deviſe by Statute. | * 
the f. 32 H. 8. 1. and 34 VJ 35 H. 8. 5. All perſons 
having any lands, eee a e ere * 
in ſocage, and thereof ſeiſed in fee, either ſole, or in common, ” 
or in coparcenary, in poſſeſſion, reverſion, or remainder, may, by A 
their laſt wills and teſtaments in writing, deviſe the ſame to any | 
perſon (not bodies politick) at their will and pleaſure. | *” 
And now by the ,. 12 Car. 2. 24. All lands are holden in free 
and common ſocage. : 1 
(C) Teſtament Nuncupative, when good. 
LL teſtaments are nuncupative, or in writing. Cv. A 
\ L. 111. 4. 1 : | | 
A nuncupative teſtament is ſufficient for goods and chattels; 4 
but not for land. | | lett 
And will be good, tho” reduced into writing after the death of we 
the teſtator. | | | 
Yet before the f. 29 Car. 2. 3. it ought to be proved. Pat 
And before probate, was not pleadable againſt an adminiſtrator. | 
R. Ca. Ch. 192. = oy 
But by the /. 29 Car. 2. 3. No nuncupative will ſhall be good, 1 
which gives above the value of zol. unleſs proved by three wit- 
neſſes preſent at the making, and that the teſtator, at the time of = 
pronouncing, bid the perſons preſent, or ſome of them, bear wit- 3 
neſs that ſuch was his will, or to that effect. | 
Nor unleſs ſuch will was made in the laſt ſickneſs of the teſta- * 
tor, and at his dwelling-houſe, or where he had been reſident ten . 
days next before; except where he was taken ſick from home, D 
and died before his return. 8 852 / 
Provided, ſoldiers in actual ſervice, mariners, or ſeamen at ſea, _ 


may diſpoſe of any perſonal eftate, as before. 


4 


WT 


7 


* 


ſo to be by three witneſles. 


And, by the fame flatute, no teſtimony ſhall be received to 
prove a nuncupative will fix months after making; unleſs ſuch teſ- 
timony, or the ſubſtance of it, was put in writing within fix days 


aſter making the ſaid will. 


Nor ſhall any probate of ſuch will paſs the ſeal of the court till 
fourteen days after the teſtator's death expired. N 

Nor unleſs proceſs firſt iſſue to call in the widow or next of kin 
to the deceaſed, to conteſt it, if they pleaſe. | 

By the J. 4 © 5 (or 4) An. 16. "Witneſſes allowable in trials 
at law, are good witneſſes to prove a nuncupative will, or any 
thing relating t itt. | EK: 

By the ,. 29 Car. 2. 3. No will in writing of perſonal eſtate, 


nor any clauſe therein ſhall be repealed or altered by parol or will 


nuncupative, unleſs the ſame be put in writing in the teſtator's 
life, and afterwards read to him and allowed by him, and proved 

But a man having diſpoſed of part of his eſtate by his will in 
writing, may diſpoſe of the reſidue by a nuncupative codicil. 


Ray. 334- 


So if a reſiduary legatee, named by a will in writing, dies in the 
life of the teſtator, whereby th2 deviſe, as to that, is void; he 
may diſpoſe of it by a nuncupative will, if he does not alter his 
executor, nor 7 elſe. R. Ray. 334. 


So if any thing be inſerted in a will in writing, by covin; for, t 


as to that, it is void. Ray. 334. 
(p) Teſtament in Writing. 
(D. 1.) What thall be. 


WILL in writing is not confined to any certain form. 
1 Ch. R. 195. | | | . ohn dh 

And therefore, if a man, being out of the kingdom, writes a 
letter in which he ſhews how he will diſpoſe of his land; if it be 


| well executed, it is a good will. R. Mo. 177. 


The inſtrument of a will may be eventual, as well as the dif- 
poſition in it; as if a man ſay, © This is my will, in manner fol- 
« lowing, if I die before my return from Ireland, &c.“ and in 
ſuch — it ſhould not be proved. Par/ons v. Lane, H. 1748. 
I Vezey 189. 1 Will. 243. ] 

So if it be written by way of articles of agreement between 4. 
and B. and concludes and be ſealed and delivered as a deed. 
1 Med. 117. 3 Keb. 310. R. Ca. Ch. 248. "I 

So notes or memorandums written from the teſtator's mouth by 
a phyſician or ſcrivener, &c. if they are afterwards executed. 

Tho' they were intended to be reduced into form, but are not. 

Tho” they were never read to the teſtator after the writing. R. 
Dy. 72 a. Bend. 61. 1 And. 34. h | 

So if the teſtator declares his will, and wiſhes B. was preſeyt 
to write it, whereupon. B. is ſent for by his wife without other 
| | "CES | direc- 


8 


effect of his will, an 


— 
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direction, and he writes the will in the life of the teſtator from the 
mouths of the witneſſes preſent, but the teſtator was ſenſeleſs be. 
fore the writing was finiſhed. R. Al. 55. „„ 
And it ſhall be good for ſo much as the witneſſes agree in, tho 
they diſagree as to another part. R. Al. 55. 9 


So an indenture, by which he gives legacies and makes execy. 
tors, ſhall be a will. R. Ch. R. 195. 


So notes in writing prepared by 4. which he declares to be the 
| 1 which he dehvers to counſel with the deeds 
of his eſtate, as inſtructions for his will in form; tho? he dies be. 
fore the will drawn by counſel is executed. R. Ch. K. 273. 

So if a will in writing be knawn in pieces by rats; if by colle&- 
ing of the pieces the particular bequeſt can be known, it will be 
good, R. Al. 2. | | 
And allo, if it cannot be known to a ſtranger, if the jury 
the knawing to be after the death of the teſtator. Al. 2. 

So if a will in writing be burnt or deſtroyed after the death of 
the teſtator, it is not avoided, R. Al. 55. EE 
1 if it was deſtroyed or loſt before his death. R. 

If — ſame day A. makes his will, and B. executor, and 


alſo by deed between them, A. veſts 4000. in B. to pay A. an 


annuity for life, and then to pay ioo“. a- piece to C. and D. and 
an annuity of 1001. for life to F. the reſidue to B. with proviſo, 
if A. 's annuity is unpaid, B. to repay the 400. to A. to be hid 
out in the names of A. and B.; the whole is a teſtamentary act, 
and void againſt creditors, by 13 Elix. Peacoct v. Monk, M. 1748. 
1 Vezey 127. | e 


(D. 2.) What not. 


But if a man ſpeaks his will, and another, without his direction 
or privity, reduces it into writing in the life-time of the teſtator; 
this is not a will in writing. Dy. 72. in marg. R. Al. 54 Cont. 
4 Leo, 11. 55 

Tho' the effect of it be afterwards ſhewn to him, and he does 
not diſallow it. R. Dy. 72. a. in marg. 2 5 

Though he at another time ſends for B. to write his will, but 
does not then give him any directions; but he writes that which 
he is informed the teſtator before declared for his will. Al. 54. 

So if a man writes his will, but ſays that he will alter it, and 
dies before alteration or any publication ; it ſhall not be his will, 
R. Mo. 874, 5. E | | | 

If a man writes thus, This is my will, in manner following, 
« If I die before my return from Ireland, that my houſe be (old, 
« and 1000. given to H. Ac.“ and he returns from Ireland, and 
lives ſeveral years, the will is void. Par/ons v. Lanoe, H. 1748. 


I Vexey 189. 1 Wi. 243.] 


So if a man makes his will, and thereby dit to A. and his 
keirs, and afterwards upon the death of A. ſays to his heir, 5 


A? 
privity 
1 
and it 
life of 
\uticie; 
IF it 
0 it 
NW 
Bur: 
teſtator 
Dy. 72. 
But x 
tenemer 
ſome ot] 
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be fall have all the land deviſed to A.; without a new publication L 
it is not a good deviſe, becauſe it is not in writing. R. Pl. 


Com. 345 b. 


$0 a letter or other paper cannot be uſed to explain the teſta- 


tor's intent. 1 Sal. 232. 5 | ENG : 
So if the inſtruction be to give for life, and the deviſe written 


that it ſhall be good for life. Mo. 356. 


the deviſe be written to A. but before the condition written, the 
teſtator dies; the deviſe ſhall be void. 3 Co. 31. 6. 

80 by the F. 9 & 10 . z. 41. No will of a ſeaman contained 
in the ſame inſtrument with a letter of attorney ſhall be good. 


(b. z.) Codicil, What. 


A codicil is that which contains any addition to, or explanation 

of a will. . 
The codicil is part of the will. | | 

And may be made before, or after the will. | | 
And there may be ſeveral codicils to the ſame will. Sho. 549. 
* Acodicil differs from a ſecond will in this, that the latter 1s a 


the will. 1 Vf. 187.“ 
(E. 1.) How a Teſtament ſhall be executed. 


was put in writing by the teſtator, or by another with his 

privity and direction, without any other execution. Dy. 53. 6. 

So if notes or inſtructions were taken of the teſtator for his will, 
ind it was reduced into form purſuant to ſuch inſtructions in the 
life of the teſtator, tho” it was never read or ſhewn to him, it was 
futicient. R. Dy. 72. @. | 

lf it was publiſhed, tho? in looſe ſheets. 1 Sid. 315 fy 
do if notes were written for the diſpoſition of part of his eſtate, 
t was good for ſo much. Dy. 72. 4 in marg. | 

But if a diſpoſition for lite was written in the life-time of the 
teſtator, but not of the remainder, c. it was void for the whole. 
J. 72. 4. in marg. | 


ing. But now, by the f. 29 Car. 2. 3. All deviſes of any lands or 
old, tenements ſhall be in writing ſigned by the party ſo deviſing, or by 
and eme other in his preſence and by his expreſs directions, and ſhall 
748. de atteſted and ſubſcribed in the preſence of the deviſor by 3 or 


4 credible witneſſes. 


I his {A will giving money originally out of land muſt be executed 
that cording to the ſtatute, as well as a will of land. Brudenel v. 


bt In gbton, H. 1741. 2 Atkyns 208. ] [A 
| | man 


is in fee ; it ſhall be void for the whole. R. per 3 F. Fenner cont. 


So, if the inſtruction was, to deviſe to A. upon condition, and 


revocation of the firſt will, but the former is no further a revoca- 
tion, than as it is in oppoſition to ſome particular diſpoſitions off 


A IRS the ,. 32 £9 34 H. 8. It was ſufficient that a will a 


it 
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ſtatute. Semb.) Ibid.] 


heirs, and then B. dies, and the teſtator afterwards makes a ney 


firſt deviſee (being of the ſame name with his father, and havin 


on the demiſe of Oliver St. John v. Ongly, ( Reported ny 


D8v.1k5 


[A man may, by way of power, by any writing ſigned by kim, 
be enabled to charge land, (though not executed according tothe 


And therefore, every will, not ſigned and atteſted as the ſtatute 
directs, is void. „ 
So every deviſe and bequeſt, not ſo ſigned and atteſted. 
As if a teſtator, after the execution of his will, adds a new 
clauſe or bequeſt, and does not execute his will de novo. 


So if a man by a will well executed, deviſes to B. and hi; 
publication of his will, and declares that B. ſon and heir of the 


a legacy by the ſame will) ſhall take the land which his father 


would have had; it is not a good deviſe to the ſon, for this de. nc 
claration was not in writing. Cont. per 3 F. in C. B. but jucg- de 
ment wwas reverſed in B. R. 2 Mod. 313. 1 Vent. 311. w] 
2 Jon. 135. Ray. 408. | the 

dos if a will be not figned by the deviſor, or by his direction, it W. 
is void. | „„ 1 
So if it be ſigned, and afterwards before witneſſes he declares Ca 

it to be his hand. Dub. per Cowper, Pr. Ch. 185. 8 
[If teſtator owns his ſignature to the witneſſes, it is ſufficient, of \ 

tho” they did not ſee him ſign it. Stone honſe v. Evelyn, P. 11:4 Ge 1 
3 f. 9252; e firſt 
[It is not neceſſary that teſtator ſhould ſign in the preſence of mig. 

bf 


the witneſſes ; if he acknowledge his hand to them, though at 
different times, it is ſufficient. Grayſon v. Atkinſon, T. 1753. COU 


2 Vezey 454. 


* The ſtatute does not require that the rœHator ſhould fign hi So 
will in the preſence of the witneſſes, but that they ſhould ſubſcriber s ter; 
in His preſence. * ; | likes 

Vet if the teſtator writes his name at the top or ſide of the pi good. 
per, it is ſufficient; for the ſtatute only requires that it be ſigned So 
and not that it be ſubſcribed. 3 Lev. 87. Were 
So if the teſtator writes his will with his own hand, which be. atteſte 
2 I A. B. Sc. and does not put his name otherwiſe, but it i 2 
ealed, and well executed in other reſpects, it is good; for it ſu But 
fices that it was ſigned in the text of the will. R. per lot. Ci. fuficie 
3 Lev. 1. Per Feſfreys, Skin. 227. | | Ur 

So if written with his own hand, tho? it be not ſubſcribed Sal, 64 
ſealed by him. Per L. Cowper, Pr. Ch. 185. 8 [Th 

So jf it be ſealed by the teſtator, and he does not wil? fu in the | 
name at all, it is good; for the ſcal is a ſigning. Per 3 J. U in the 


v. Vac: 
Or it 
So if 

deriſge 

credible 
and H;/ 
10 Ann. 


winx dub. 3 Lev. 1. D. per Holt, Sho. 6g. Semb. 1 Sid. 5% 

— Warneford v. Warneford, P. 13 G. Str. 764. Contra |: 

arker C. B. Clive B. and Smythe B. Smith v. Evans, M. 25 6, 

i Nilſen 313. ] . | | 

So if it be ſigned by the teſtator, and afterwards atteſted 
witneſſes, though the teſtator did not ſign it in their preſenct 
Adm, per Tre cer C. J. at Guilthall, 8 Ann. in Ejettment, Pu 


m, 
the 


tute 


new 


| his 
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Rep. 197.) D. per Delben, Sho. 69. Adm. per C. R. P. 11 Ann, 


inter Ld. Nappier and Sir Theophilus Nappier. Semb. Skin. 227. 
So if a will for land is not atteſted and ſubſcribed by three 
witneſſes in the preſence of the deviſor, it is void. EA. Ca. 130. 
[If a will is executed before two witneſſes, and then teſtator 
fays it is his will, in preſence of a third whom he deſires to atteſt 
it, this is not good, unleſs teſtator had reſealed it. Sem. Gryle 
v. Gryle, P. 1741. 2 Athyns 170.] 
If teſtator executes in the preſence of two, who atteſt, and ſom 
years after goes over his name with a pen in the preſence of a 
third, who atteſts, the other two not preſent; it is a good exgcu- 
tion. Jenes v. Lake, H. 1742. B. R. 2 Atkyns 176. N.] | 
And therefore, if a deviſe be by a will ſubſcribed by two wit- 
meſſes, and afterwards a codicil is made, which confirms all the 
deviſes in the will, and is ſubſcribed by two witneſſes, one of 
which was not a witneſs to the will, the deviſe is void : for all 
the three witneſſes ought to atteſt the execution of the will by 
waich the deviſe was made. R. per tot. Cur. in B. R. Hil, 
17 2 V. M. inter Lee and Libb. Sho. 69, 88. 3 Med. 262. 
Carth. 35. 


Soifa will was executed in preſence of three witneſſes, one 


of which was a deviſee, and therefore it was afterwards executed 
de nad in the preſence of two others; the deviſe is void, if the 
firſt execution was not ſufficient. Per Poavel inte! ex di- 
mi. Went, Dilke and R. Carth..514. Lide infra. 


So if a will be executed without witneſſes, and afterwards a a 


codicil is executed in preſence of three witneſſes, the will without 
u itneſſes {hall not be good. e. 2 Ver. 598. 85 
So if a will be executed and atteſted by three witneſſes, and af- 


terwards revoked by a feoffment, and after that the teſtator repub- 


likes his will in the 
good. Q. Shin. 227. 

So if a will be jubſcribed by three witneſſes together in a room 
were the teſtator cannot ſee them, it is void; for it ought to be 
atteſted in the preſence of the teſtator. R. P. 2 V. M. inter 
Luleſton and ent. Sho. 89. Carth. 80. | 

But if the witneſſes ſubſcribe within the teſtator's view, it is 
uficient, tho? it be not in the ſame room. R. Carth. 81. 


preſence of one or two witneſſes, it is not 


Or where the teſtator may ſee, though he does not. R. 


Sal. 688. | | 

_ [Tho, the atteſtation expreſies only, that the will was executed 
n tne preſence of the witneſies, without ſaying that they ſigned 
in tue preſence of deyiſor, yet it may be a good Execution. Crof? 
v. Pazlett, P. 12 G. 2. Str. 1109.] - | 

Ur if the will was executed before the ſtatute, tho” the teſtator 
Gd after. Dab. Pr. Ch. 77. 

if a will be ſubſcribed by three witnefies, of which one is a 
VICE, it is void as to the deviſe to him; for, there are not three 
credible witneſtes to it. N. fer B. R. T. 10 V. z. inter Jennings 
end Hillier. (Reported Comyns's Rep. 90, 94.) Per Powel, T. 
10 Aan. intermm———Dimf.e Went. Dilke and _— 
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[A ſubſcribing witneſs, who has a legacy to himſelf, a . 
to hee wiſe and an annuity out of lands to his wife, is not — 


witneſs. Auftey v. Dowfing, P. 19 G. 2. Str. 1253. 
{ If a witnets is alledged to have been a creditor ber 1 K of 
an 


fees { 


diſburſements, and it appears on referenee, that he is not ſo 2 
at the time of a ſecond examination, and it does not poſitively ap- C 
Pear he was fo at the time of atteſtation, the court will not * 


a minute inquiry into it. Price v. Lloyd, T. 1750. 1 Vezey 503. tl 
T. 1715. 2 YVezey 374-] Re” 

LA. makes his will atteſted by three difintereſted perſons, and 
gives B. C. and D. legacies; by a ſubſequent will he gives then w 
the ſame Jegacies, and they are the ſubſcribing witneſſes ; they re. 


leaſe two days after his death; they are good witneſſes, Earl i in 
Aileſbury's Caſe, M. 1748. cited by Ld. Mansfield in Wyndhan 


v. Chetawynd, M. 31 G. 2. 1 . M. 414.] + to 

(4 charge on land to pay debts, does not incapacitate (ah. th 
ſcribing witnefles who are creditors, even though they want and no 
claim the benefit of it. Vyndbam v. Chetwynd, M. 31 C. 2. 


* c | to1 
An objection to a witneſs, of benefit at the time of ſubſcribing, 
May be taken off by his being ditintereſted at or after the death, ma 
N of bias from a legacy is taken off by a releaſe, IW 
. | 
[A deviſee under a void deviſe being a ſubſcribing witneſs, 
may, by his ſubſcription, authenticate the reſt of the will; for 
ſuch will is only void gucad the deviſe to the witneſs. - 16id.] ] 
[By /. 25 G. 2. c. 6. a deviice of a beneficial deviſe (except this 
charges on lands for payment of debts) atteſting the will; ſuch de- thin 
viſe only ſhall be void, and ſuch perſon a good witnels. ] 8 
[If a will charges lands wich payment of * creditor, whoſe 2 
debt is ſo charged, is a good witneſs.] : tho 
{ Legatee who has been paid, has accepted, releaſed, or refuſed Rep. 
upon tender, is a good witneſs ; if he refuſes, he is barred ; if he $ 
accepts, he ſhall retain, though the will is void. ] | witn 
[ Legatee atteſting will before 1752, and dying before he re- that 
ceived, releaſed, or refuſed, - ſhall be deemed legal witneſs ; but Cb. 
his credit ſhall be left to the court.] | St. 
| [Deviſee, whoſe deviſe is made void, or who refuſes, fc. and 80 
is examined; ſhall take no benefit, on any pretence. ] | moi 
Jem act extends not to heirs at law, or deviſees under former 80 
will, in poſſeſſion for two years before May 1751, or to will con- 1 Kol 
teſted at law by them before that time; but a poſſeſſion confiltzn! 80 
with a will, or where the eſtate deſcended till an executory devil, deſire 
is not ſuch poſſ:ſſon.] LE | both: 
This act extends to America. ] 2 be a1 
ut if one denies his hand, or is not a credible perſon, if it be So, 
found by other evidence to be well executed, it will be good. R. de ar 
i 2 of it. 
One who has been convicted of petit larceny, and whipt for i. 80, 
is not a competent witneſs within 29 C. 2. It is the crime vet own h 


the puniſhment, that creates the infamy, and takes _ . go. 


bing 
leale, 


competency. Pendeck v. Mackender, H. 28 C. 2. 2 Will 18. 
Barnes 467-] 


So, if it be ſubſcribed by three witneſſes, who ſeverally ſab. 


ſcribe in the preſence of the teſtator, but not together, it will be 
ood. R. 2 Ca. Ch. tog. Cent. per Holt; but Dotben. acc. Vide 
Carth. 37. K. acc. Eg. Ca. 263. | 


Or, if one witneſs ſubſcribes in one ſheet of paper in which 
the will is written, And the others to another ſheet. Per Dolben, 


Carth. 37. 


So, if it be publiſhed before three witneſſes at ſeveral times, 


who all atteſt in his preſence. R. Pr. Ch. 185. 

Or, all the witneſſes ſubſcribe to a paper in which the will is 
incloſed. D. Carth. 37. | | | 

[if a will is on two theets of paper, and teſtator ſhews the laſt 
to the witneſſes, but they do not tec the firſt; if the firſt was in 
the room, it is a good execution; if it was not in the room, it is 
not good. Bond v. Seawell, M. 6 G. 3. 3B. M. 1773.] 

So 2 deviſe of copyhold without three witneſſes will be good; 
for it paſtes by the ſurrender. K. 2 Ver. 598. | 

If land is charged with legacies by a proper deviſe, the legacies 
may-be given, altered or revoked by a ſubſequent will unatteſted, 
Mynabam v. Chetauynd. M. 31 G. 2. 1 . M. 414. 423. ] 


(E. 2.) Publication of à Will. 
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If a man ſeals and deſivers his will in the preſence of witneſſes ; (E. 2.) 
this amounts to publication, tho* the witneſſes know not. any _ tall 
Co 


thing in it. | 

So, before the f. 29 C. 2. if he had wrote with his own hand, 
faaled, and delivered, and publiſhed as laſt will in the preſence of, 
tho” no witneſs ſubſcribed itz ( Vide Peate and Ougly, Comyns's 


Rep. 199. 


So, now, if it be written, publiſhed as laſt will, &c. and the © 


witneſſes ſubſcribe it in his preſence, tho? he did not ſay to them 
that it was his will, and they ſaw nothing of it. Adm. per Trevor 
Co, J. at Guildhall ia Ejettment. Peate and Ougly ex dimif}, Ol. 
ot. John. ( Reported Compns's Rep. 197.). 


So, if a man executes and delivers his will de novo, this 


amounts to a republication. | 
So, if he delivers it de nowo, and ſays that it ſhall be his will. 
1 Rel. 618. J. 12. Of: Ex. 35. | 


So, if upon his bed in exfremis a man, having ſeveral wills, be 


deſired to deliver to another that which he will have to ſtand, and 
both are put into his hand, and he delivers the former ; this will 
be a new publication of it. Of. Ex". 36. 

So, if a man makes a froffment to the uſe of his will; tho' this 
de a revocation of the will, yet it amounts to a new publication 
of it. K. 1 Rol. 617. J. 42. 2 | 

So, if a man adds executors, and interlines a legacy with his 
own hand ; this amounts to a new publication. Dub 1 Rol. 617. 
„o. Dub. Mo. 429. D. Of, Ear. 35. _ 

e | 2 o, 
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So, if a man makes a codicil and annexes it to his will; this 

amounts to a new publication. R. 1 Nel. 618. J. 25. Mo. 404. 
Cs. El. 493. Off Exr. 57. | | 

If he ſays, that his auill lies in a box in his fludy. 2 Ver. 209, 

But it does not amount to a new publication, if the codicil js 

not annexed to the will, tho” both lie upon a table when the co- 

dicil is executed, and they are laid up together. Eg. Ca. 116, 


, 


(E. 3.) If a man makes a will when he has not a capacity to make it, 
When a new and afterwards the incapacity is removed, yet the will is not good 
1 without a new publication ; as if an infant makes a will, he 
is neceſſary. oaght to make a new publication after his full age. R. 1 Sid, 162, 

Vide poſt, (H. 2.—M.) 


If a man made his will before the Pp. 27 H. 8. 10. of uſes, he 


ought to have made a new publication after ,. 32 H. 8, 1. 
1. 14% 3 06-0175 36-14 
| If a man after his will makes an alienation, or does any other 
2 act, which amounts to a revocation; the land deviſed does not 
paſs without a new publication. 1 Kol. 617. J. 30. 
So, if a man deviſes all his lands in B. land afterwards 
purchaſed does not paſs without a new publication. R. Pi. 


Com. 344. a. 


*So, if a man deviſe all his real and perſonal eſtate, and after- 


wards article to purchaſe land and then. die; the heir at law 

is entitled to his eſtate as not paſſing by the will; otherwiſe had 

the articles for the purchaſe of the eſtate been before the will, for 
then the eſtate would have paſſed. 2 P. V. 629.* | 


* But perſonal eftate purchaſed afterwards ſhall paſs without a 


republication. 1 P. V. 575.* 

So, if a deviſe be to B. and his heirs, and B. dies in the life of 
the teſtator; his heir cannot take without a new publication. 

Or, to B. and the heirs of his body. Vide poſi, (K.) 

But if he deviſes to his eldeſt ſon and the heirs of his body, and 
afterwards to his 2d and zd fon, &c. and the eldeſt dies in the liſe 
of his father, having iflue ; the iſſue takes without a new publica- 
tion. Per Poph. Cro. El. 424. Adm. 4 Med. 283. | 


E. 4.) * If a man deviſes all his lands in A. and aftetwards purchaſes 
Wh... iz Other lands there; if he makes a new publication of his will, and 
ſhall be ſuf- uſes words which ſhew his intent that the lands newly purchaſed 


Kcient. ſhall paſs by it, it is ſufficient to paſs them; for the words in 


the will were apt for that purpoſe. K. Cro. El. 493. 2 Jon. 130- 
Pl. Cem. 344. a. | ? ; 


So, if he ſays nothing at the time of the new publication, but 


before upon another occaſion ſays, that he intends the land 
newly purchaſed for his executor, (who was the deviſee of all his 
lands in A.) it is ſutficient. K. Cro. EI. 493. Me. 49% 
1 Rel. 618. J. 20. Dy. 143. in narg. 5 
So, if after the new purchaſe he newly executes his will, with- 
out more. Dub. 1 Rol. 618. I. 12. « a 
| * . 


722. Vide poſt, (E. ) 


' Semb, Ibid.] | 


a a ſon of the name. R. per 3 J. Scroggs cont. and that judgment 


it will be eſtabliſhed by a cancellation of the ſecond will. 


be a republication as to lands deviſed by his will. K. 2 Ver. 722. 


PR. 5 
1 a 
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Or, executes and annexes to his will a codicil as to goods; for- 

this ſhews his intent, that his will at that time ſhall ſtand. Per 

Fenner, but the other F. dub. Cro. El. 493. R. cont. 2 Ver. 625, 


| A codicil 7 doried and duly atteſted, making additional 
charge, and confirming the will, is a republication. Potter v. 
Potter, P. 1750. 1 Fexey 437: 442. | 

[So, though it 15 on a ſeparate paper and not annext, revok- | 
ing part and confirming, the reſt. 1644. | | 

[Unleſs it contains a general ciauſe of confirmation of tae wall, 


Ibid.) 


[Deſiring a codicil to be taken as part of a will, differs not 
fro:e an actual confirmation, Semb. And therefore every codicil 
will do, for it is a further part of a will, whether ſaid ſo or not. 


[If after a will of lands, there are articles for a purchaſe at a 
future time, and before that time a codicil is made relating to real 
eſtate, theſe lands purchaſed paſs by the will. Semb. 494] 

[If a man writes his will of real and perſonal, on a ſheet of 
paper, and ſigns it, without witneſſes ; and two years after writes 
acodicil on the ſame paper relating only to perſonal, but declaring 
it is not to annul any of the former part, and ſubſcribes it in pre- 
ſence of three witneſſes, and taking the paper in his hand, de- 
clares it to be his will before them, and deſires them to atteſt, 
which they do; the whole is a good will within the ſtatute. 
Carleton v. Griffin, P. 31 G. 1 B. M. 549. | 

So, if he deviſes to Robert his ſon lands in A. who dies, having 
a ſon and heir named Robert, and the teſtator by parol makes a 
republication, and ſays, my grandſon Robert ſhall have the land in 
4; it is ſufficient to paſs thoſe lands to the grandſon Robert; for 
a deviſe to a ſon is ſufficient to give to a grandſon, if there be not 


aas reverſed per Scroggs and others, as it ſeems, 2 Lev. 243. (Vide 
1 Vent. 341. Ray. 408. 2 Jon. 135. Pol. 546.] ) 

*If a will has been revoked only by implication, as by a change 
in the teſtator's circumitances; it may be re-publiſhed by re- 
ference to it in an inſtrument atteſted according to the ſtatute of 
frauds. Doug. 31 ts 40.“ „ 

S0, if it be revoked by a ſubſequent will, but not cancelled, 


4 Bur. 2512.* 


hut a new publication for another purpoſe is not ſufficient : as (E. 5.) 
if a teſtator, after a new purchaſe, annexes a codicil tor legacies ; When nots 
this is not ſufficient to paſs the land, without words for ſuch 


purpoſe. | 
Or, if he inſerts a legacy and executor with his own hand. | | | 
Dub. I Rol. 617. J. 50. Per Poph. : I vol. 618. J. 10. | : / 


If he annexes a codicil concerning perſonal eſtate, it ſhall not 


*1 Vezoy 492.* | | 
; ; Or [2 


oy 


2 Athyns 324] - . 


Or, if it be not annexed to the will, tho' depoſited with it in 
the ſame place. R. Pr. Ch. 441, 452. 2 Ver. 722. Eg. Ca. 116. 
So a new publication, with words declaring his intent, is not 
ſufficient, if the words in the will are not apt for it: as, if a man 


deviſes to 4. and the heirs of his body, and 4. dies, and after. 
wards the teſtator ſays, that the ſon of A. ſhall have it; the 


ſon ſhall not take: for he is named only by way of limitation, and 


a new publication is, as it were, a new deviſe. Dub. Cr, 


El. 423. R. 1 Vent. 341. Ray. 408. 2 Jon. 135. 1 Mod. 267, 


2 Mod. 313. Pol. 546: R. Pl. Com. 345: 6. 
F) Kevocation. 
(F. 1.) What ſhall be. 


Teſtament is ambulatory and revocable till the death of the 
teſtator. Co. L. 112. bs * At. 167.* 


deſtroying the thing deviſed. 2 4th. 272.* | 

The execution of a ſecond will is a revocation of the firſt; 
and cancelling the ſecond afterwards, does not ſet up the ſirſt 
again. Ex parte Hellier, P. 1754. 3 Atkyns 798.] ili 
__ 49-* | 3 | 

* But'a ſecond will is no revocation of the firſt, unleſs it be in- 


confiſtent with the firſt. 3 Med. 203. Comb. go. 2. Salk. 592. 


1 Show. 537.“ 
So, if a Ferment or recovery be to the intent to perform hi 


will; the uſes are revocable during his life. R. Dy. 314. 6. 
Per 2 J. Mont. tont. Hob. 549. tho? the uſes are declared by 


Sans. 

And therefore, if a teſtator, after his will executed, makes 2 
feoffment to the uſe of another; this will be a revocation. 
Tho' he afterwards repurchaſes the ſame land. 1 Kol. 616. 
J. 15. cont. per Wellh. Dy. 143. 6. in marg. 15 

Tho? the feoffment be to the uſe of bimſelf in fee. 1 Rol. 615. 
J. 50. *2 Athyns 273.* | 

Or, to-the uſe of himfelf for life, and afterwards to his wife 


for life, and afterwards to his right heirs. 1 Rel. 616. J. 5, 50. 


So, if the feoffment be to the uſe of his will. 1 Rol. 614 J. 32. 
2 Atkyns 598.“ | | | 
So, if he had made it before his will before the Hg. 27 H. 8. and 
then the ſtatute executes the poſſeſſion to the uſe ; this will be a 
revocation. Cent. 1 Rol. 616. J. 10. Acc. 1 Rol. 616. J. 20. 

So if tenant in tail deviſes, and afterwards ſuffers a recovery 
to the uſe of himſelf; it is a revocation. R. 3 Lev. 108. ( Mar- 


 evoed v. Turner, H. 1732. 3 P. . 163.) 


II the tenant in a common recovery does not plead non-7ewure, 
he gains 2 new eſtate, though the limitations are to the 0 
uſes, and it is a revocation of his will. Bennet v. Vade, T. 174+ 


80 


There are virtual as well as expreſs revocation, ſince the 
making of the ſtatute as well as before; as by extinguiſhing or 
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0, if a man, ſeiſed in fee of an eſtate, deviſe it, and after- 
wards, by deed, take an eſtate for life, and to a ſon when born, 
and the heirs of his body, without any truſtees to preſerve, Ic. 
| This is a revocatian of the will. Dic. 3 fins 749. | 

And the ſame conveyance which would be a revocation of a 
deviſe of a legal, will be equally a revocation of an equitable 
eftate. Id. 749. 2 Atkyns 598.* s 5 

* And, where a man has an equitable intereſt in fee, in an 
eſtate and deviſes it, and makes a {ſubſequent conveyance of the 
legal eſtate to the ſame uſes, this is a revocation. Dic. cont. per 
land Hardwicke, 3 Atiya 749. but ruled acc. per eundem. 
3. Ku 764. . »/ We 2 3 

[Therefore if by articles previous to marriage between A. and 
J. on A.'s undertaking to do acts for B.“'s benefit, the covenant 
to ſulfer recovery of her lands to him and his heirs; 4. makes 
his will, and deviſes the lands to C.; but not having performed 


rot take nter in fee, but ſubje to appointment of A. and B. 
and in default to C. and his heirs ; recovery ſuffered to theſe uſes, - 
4. dies, leaving his wife without appointment or revoking his 
will; the recovery and declaration of the uſes is a revocation, _ 
Par/ons v. Freeman, M. 1751. 3 Athyns 741. 1 Hill. 308.] 

(Tenant for life with remainder to truſtees to 2 Se. 
remainder to himſelf in fee, makes his will, and then ſuffers re- 
corety to the uſe of himſelf in fee, it is a revocation, Darley v. 
Darly, 7. 7 G. 3. In C. B. on a caſe from Chancery, 3 Will. 6.] 
So, if the deviſor, after his will, makes any conveyange of the 
land, it will be a revocation. 2 Ca. Ch. 116. *2 Atkyns 272.* 

* The eſtates deviſed under the will muſt remain unaltered till 
the teſtator's death, for any alteration, or new modelling, makes 
|: 2 different eſtate, and occaſions a different conſtruction at law. 
r 798. * | 
„ deviſe of leaſehold eſtate is reyoked by ſurrender and 
renewal after the will executed. 1 Brown Ch. Rep. 261.“ 

(As, if 4. deviſes all his real eſtate to B. and afterwards 
(tough the ſame day) by indenture grants to truſtees an advowſon 
n nuit, on the firſt avoidance to preſent the ſon of C.; but if 
Hen, or on any future vacancy, he have no ſon living, or ſuch 
lon neglect to accept, then the truſtees to ſtand ſeiſed in truſt for 
and his heirs, and on requeſt ſhall convey to them, and in the 
«nc caſe, ſhall preſent ſuch clerk as 4. or his heirs ſhall nomi- 
due, and in default, whom they think meet; the will, *as to the 
«rowion,* is revoked by this deed, and it goes to the heir of 7. 
perro v. Hardcaftle, P. 1754. 3 Ahn, 798. . 

do, if a man be poſſeſſed of a leaſehold or freehold eſtate and 
ber iſe it, and afterwards purchaſe the reverſion in fee; this is a 
ſrccation of the will, as far as it extends to this deviſe. 2 4t- 
N 425.7 a ; Y ; X 
if a man covenants to levy a fine, and afterwards levies the 
"1c; tho' he makes his will between the time of the covenant and 
de dne levied, it will be a revocation, 1 Rel. 514. J. 40, 

wy 


the acts he had undertaken, comes to new agreement, that he ſhall _ - 
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So, if he covenants to make a feoffment, and makes a feof. 


ment with livery, but by ſome defect in the livery the feoffment 
is void; yet it will be a revocation. R. 1 Rol. 615. J. 25. | 
So, if he deviſes a reverſion, and afterwards grants the re. 


verſion by deed, but the grant is void for want of attornment; yet 
it will be a revocation, for he has fully ſhewn his intent to 
revoke. Per 2 F. 1 Rol. 615. J. 30. *3 Athyns 833. 

So, if he deviſes land, and afterward: ſells by bargain and 
fale, and acknowledges it in order to be inrolled, but it is never 
inrolled. Per 2 F. 1 Rol. 615. *3 Athyns 803.“ I. 40. 

So, if he makes a charter of feoffment for the whole, and 
livery only for part; it will be a revocation for the whole, N. 
Mo. 429. ; 

So, if he deviſes, and afterwards, in conſideration of an in- 
tended marriage, make a ſettlement by leaſe, and releaſe; it will 
be a revocation, tho? the marriage does not take effect. R. Ca 
Parl. 157. * And tho? ſuch marriage never was intended, 3 4. 


. kyns 803.* 


* So, if a man ſeized in fee, thinking he had. an eſtate tail 
only, ſuffers a recovery to confirm his former will, yet it is a re- 
vocation of it. Id. 804.“ . 2 

So, if a man deviſes land, and afterwards deviſes the ſame land 
to another; tho' the 2d deviſe is void for the incapacity of the 
deviſee. R. 1 Rol. 614. J. 45, 50. _— | 

Or, deviſes to another by parol. Per Poph. 1 Rol. 615. l. 12. 
Vide infra. Y {ol 8 3 

So, if he deviſes to A. in fee, and afterwards leaſes to A. for 
years, to commence after his death; for it is inconſiſtent. R. 
2 Cre. 49. eres 

Tho? the leaſe be delivered to a ſtranger, without the privity 
of A. R. 2 Cro. 49. | 

So, if he deviſes a leaſe per auter wie, and afterwards renews 
the leaſe. Dub. 2 Ver. 269. = | 55 

If one ſeiſed of a leaſe for lives, deviſes it, and then ſurrenden 
it, and takes a new leaſe to him and his heirs for three lives, it is 
a revocation of the will. Marauood v. Turner, H. 1732. 3". 
1 f „ 6 


Il hut not in the caſe of a leaſe for years. Ibid.] 5 
Il a man deviſes a college-leaſe, and afterwards ſurrenders it, 


and renews, it is a revocation. Abney v. Miller, J. 1743. 24,7 
kyns 593. ]. 3 25 
[If A. ſeiſed of lands, and poſſeſſed of a leaſe of tythes, deviſes 
all her land and tythes, and afterwards ſurrenders leaſe, and 
takes a new one; the tythes do not-paſs without republication 
will. Rudſtone v. Anderſon, T. 1752. 2 Vexey 418.] 
So, if a man deviſes, but is afterwards diſſeiſed, and does not 
re-enter before his death; it will be a revocation. 1 Rol. 616. 
4. 36. 6 c | | 
* if a man deviſes land to one, and by the ſame will after. 
wards gives an eſtate, inconſiſtent with the firſt; to another; thus 
will be a revocation. Co. L. 112. 6. "hs | _ 


*%g, 


1 * 


80, if by will a man charge lands with a portion for his 
daughter, and afterwards in his life time give her that portion, 
this is a revocation of the charge. 2 Atkyns 273. 

So, if a woman makes a will, and afterwards marries with the 
deviſee, and dies; it will be a revocation. R. 4 Co. 61. 

So, if a man by parol ſays, I revoke my will, and deſires the 
witneſſes preſent to witneſs it, and adds, that he will alter it 
«hen he comes to D. It will be a revocation, tho? he dies before” 
ie comes to D. R. Dy. 310. 6. 1 Rol. 614. J. 30. Per Rol. 


St. 343» 418. Vide poft, (F. 2.) 
So, if the teſtator ſays, animo teſtandi, A. (who was his heir 
at law) Shall be my heir. Per Cur. 1 Sid. 7535. 5 
So, if he ſays, I do revoke, and deſires thoſe preſent to witneſs 
it, without more. 2 Cro. 497. f 2 | 
Or, my <vill Hall not ſtaud For tho? the words are in the fu- 
ture tenſe, they ſhew a preſent reſolution. R. Cro. El. 306. 
Ow. 76.* 2 ö | | | * All theſe 
| So, if a man makes a will, and deviſes his perſonal eſtate to 1 
4. and afterwards marries, and has ſeveral children, and dies "Ping Vide 
long time after the will made; it ſhall be preſumed a revoca- %, (F. 2.) "_ 
tio by the alteration of his circumſtances. R. Sal. 592. *Vide | | 
of, (F-167 | | | | 
4 deviſes his real and perſonal eſtate to his brother, and 
makes him executor, and afterwards marries, and by a codicil 
males his wife executrix; ſhe ſhall have the perſonal eſtate, for 
it was intended for the brother only as he was executor. 1 Ver. 
23. Ni 1 Fe). 189. 1 Wa. $64 
If he deviſes his lands to charitable uſes, and afterwards de- 
viſes the ſame eſtate to others to ſuch uſes as he {hall afterwards 
declare, and dies before any declaration of the uſes; the ſubſe- 
quent Will mall be a revocation, tho” no eſtate paſſes thereby, 
toe uſes, not being declared. Eq. Ca: 8.* | *2d Part ok 
o, an incomplete act, and void at law, may be a revocation, 2 Mad. Ca. 
5 Ah, 73.5 | 5 | 
(As, if a man by will give all his real and perſonal eſtate to his 
brother, and make him executor, and afterwards by deed-poll 
grant to his wife all his ſubſtance that he has or hereafter may 
have, it is a revocation of the will, though it cannot take effect 
54 grantto the wife; but the perſonal eitate muſt be diſtributed, 
beard v. Beard, P. 1744. 3 Athyns 72.] e | 
*50, though a ſecond will be not executed according to the 
ſatute of frauds, yet it will be a revocation, if, otherwiſe, it 
Koud-have been ſo. 2 A/h. 268.“ | | 
5, if he deviſes a real eſtate to a ſtranger, and afterwards 
rares and has iſſue; it will be a revocation as to the real as 
well as the perſonal eſtate, R. Eg. Ca. Abr. 413. i 
at if the deviſe was to a ſtranger, whom he afterwards mar- 
and the diſpoſition appears reaſonable, chaucery will eſtabliſh 
*. K. Tr. 1702. Eq. Ca. Abr. 413. | 
\ revocation. of money charged on land muſt be in the ſame 
"aner as a revocation of a devit of land. Brudenel v. Boughton, 
. 171. 2 A'hyns 263, 272.] 


In 


DEVISE,. 
In all caſes where a man 2 a per ſonal legacy charged on 


land, and the will is revoked, the legacies are gone ; for where 
the land is meant only as a collateral ſecurity, if the thing ſecured 
be taken away, the ſecurity itſelf cannot ſubſiſt. 2 Af. 37, 
*Where the ſame thing is deſcribed generally, aud given to 
two different perſons in the former and latter part of a will, the 
better opinion ſeems to be that the latter words revake the former, 
2 Ath, 374.0 . 


(F. z.) What not. 


But if a teſtator makes an eſtate by act executed, it is a revo- 
cation only ſo far as that eſtate is inconſiſtent with the deviſe; 
As if, after a deviſe in fee, he leaſes the ſame land for years; it 
is a revocation only during the term. R. 1 Rol. 616, U . 

So, if he leaſes for life, it is a revocation only for the life of 
the leſſee. 1 Rol. 616. J. 40. | + 

So, if he leaſes to a ſtranger for years to commence after his 
death; it is a revocation only for the years. 2 Cro. 49. R. Cri, 
Car, 23- ; | | 

[80, if he leaſes to the deviſee himſelf, to commence imme- 
diately, or at a future day in the life of the teſtator, or for 10 or 
12 years. 2 Cro. 49. Villiers v. Villiers, M. 1740. 2 4. 
kyns 71 7 | 5 | 

So, if a termor of a term for 40 years deviſes it, and after- 
wards leaſes for 20 years; it is a revocation only for 20 years, 
1 Rel. 616. J. 45. 3 | On | 

Soy if a termor deviſes his term, and afterwards mortgages and 
redeems it, the deviſee ſhall have it. Dy. 143. 6. in marg. 

So, if a man deviſes, and afterwards mortgages the ſame land, 
the deviſee hall have it ſubje& to the mortgage, Per Moreton, 
Ca. Ch. 193. 1 Sal. 158. 1 Ver. 97. Cont. 1 Ch. R. 153, + 
*Tho' the mortgage be by deed and fine. 2 P. V. 334 
Tbo' the mortgage be in fee; for it is but a ſecurity. Ca, 
Parl. 155, 156. R. 1 Ver. 329, 342. 3 Ath. 805. 

„So, it a mortgagor deviſe the mortgaged premiſes, and after- 
wards pay off the mortgage money and the mortgagee convey the 
legal eſtate to a truſtee, in truſt for the mortgagor, ſuch a tranſ- 
fer of the legal eſtate ſhall not operate as a revocation of the vil. 
Doug. 710. (684.)* | 

So if a man makes a feoffment, and when he ſeals the deed 
aſks, if it will not prejudice his deviſe of the ſame land] for thes 
he will not ſeal it, and livery is made by attorney in part: it u 
be no revocation of the part whereof livery is not made. R. Ou, 
76. Galaſb. 32. | 

So, cancelling a former will by miſtake, or on a preſumptuo! 
that a latter will is good, which proves void, will not be a revo- 
cation. 1 P. V. 345.* | 

«Cancelling is an equivocal act, and in order to operate 33 


revocation, it muſt be done animo revocandi, Prec. Chan. 459 
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DS VE B 
2 Vern, 741. 1 Will. 313. 2 Att. 268. 4 Bur. 2512, Cowp. 
49, 87. Doug. 3O, „„ | : 

[{ he deviles a leaſe for three lives, and afterwards makes a 
leaſe for three other lives; it will be a revocation only for the 
leaſe ; for the lives in the leaſe may determine before thoſe in the 
will. K. 2 Ver. 496. ; ? g 

f one deviſe to his wife ſix meſſuages for her life, the reſt 
ef lis real eftate equally to his two daughters in fee; after which, 
en the marriage of his eldeſt daughter, he covenants to ſettle one 
moicty on her and her huſband; the deviſe of the ſix houſes _ 
ſhall be good, and ſubſiſt out of the remaining moiety. 2 P. 
J. 333.* i | Wt 2 

if : prebendary demiſes an eſtate belonging to the prebend to 
4 cuild, who executes a declaration of truſt to the father for life, 
and then to ſuch perſon as he by deed or will ſhall appoint ; and 
ſuch leaſe is ſurrendered and renewed with like declaration of 
truit yearly, and he makes his will, and after ſome legacies 
makes his eldeſt ſon reſiduary legatee, with a clauſe declaring he 
Hall have the diſpoſal of the leaſe, and afterwards the leaſe is ſur- 
rendered and renewed, with declarations of truſt as before; the 
will paſſes the truſt of the leaſe in being, and of the ſubſequent 
alo, Carte v. Carte, H. 1744. 3 eAtkyns 174. ] 

If a man deviſes all and ſingular his /zajehold eſtate, goods, 
C:uttels, and perſonal eſtate whatſoever, to his daughter, and af- 
tervards rene Vs a church leaſe ; this is no revocation, for it is not 
a ſpecific legacy, but only an enumeration. Stirling v. Lydiard, 
M. 1744. 3 Atkyns 199. ] Eh 

So, if a deviſor deviſes an eſtate to one, and afterwards devi- 
ſes by the ſame will to another, it is no revocation if they are 
confitent : As, if he deviſes land to A. and afterwards rent out 
ditto B. Pl. Com. 523. a. 541. a. | | 

It he deviſes a term to homas and afterwards to his mother 
Caring his minority. K. Pl. Com. 541. 4. 

do, if he deviſes all his lands to A. and afterwards land in D. 
to another; 4. ſhall have all, except the land in D. K. Tel. 
210. 2 Cro. 49. Acc. 2 Rol. 276. R. Pal. 3. . 
So, if he deviſes all to A. and aſterwards all to B. they ſhall - 


Kr joint-tenants. R. Yel..210, Dy. 4. a. in nas g. Vide poſt, 
Ay. | 


Or, to A. and his heirs, and if he dies without iſſue, to B. and 


lis heirs; 4. ſhall have an eſtate-tail, remainder in fee to B. 


%. 209. 2 Cro. 290. | 
do, if a verdict finds, that 4. made his will, and afterwards 


made another will, but the jurors do not know the contents; it 
+ 10 revocation,. for they may be conſiſtent. R. 3 Mad. 204. 
Ko. 537, Cc. N. Sal. 592. Ca. Parl. 146. R. Hard. 375. 


(Va a ſpecial verdict, & that A. in 1748, by will duly atteſted, 
Sc. deviled all his real and perſonal to B. her heirs, execu- 


8 los, Sc. tor ever, directs her to pay ſeveral legacies and 

4 makes her exccutrix, that in 1756, A. made another will duly 

Mcved, Cc. that the diſpoſition made by 4. in the will of 
Dd | 


Vol. III. « 1756, 


4 


old Part of conſtitutes two others in their ſtead. R. Eg. Ca. 68, 77. 


» Med. Ca. 


1 


D E VIS E. 
ce 1756. was different from the diſpoſition thereof in the will of 


e 1748, but in what particulars is unknown to jurors, but they ſay 


ce they do not find that A. cancelled will of 1748, nor that H. A. f 
« ftroyed the ſame; but what is become of it they are altogether 
« 1gnorant;” it was determined to be a revocation. 3 J. cn 


Blackſtone, Goodright v. Harwood, H. 14 G. z. 3 Wil. 497. 4 
But this judgment was afterwards reverſed on a writ of errorhy 
B. R. and the judgment of B. R. affirmed on a writ of error to 5 
the houſe of lords. 2 BI. Rep. 937. Cowp. 87. 7 Broten 10 
Ca. Parl. 344. 1 55 
So, if a woman makes a will, and marries ; it is not a rero- _ 
cation, if ſhe ſurvives her huſband. H. Com. 343 "Tt 1 
[ Alterations in families (as the birth of a chi] ) do not revoke 4 
a will of lands by the ſtrict law of England. Driver on denij, EM 
Sc. v. Standring, P. 32 G. 2. 2 Wilſ. 88.] a : 
No caſe has yet holden e alone to be a revocation, tho hy 
marriage and a child is, either of perſonal or land. D. Per I. 6 
Mansfield, Wellington v. Wellington, H. 8 G. 3. 4 B. ll. * 
2165. : ; 
- © SFWe and a child are only a preſumptive revocation of a 4 
will, except in the caſe of a total diſpoſition of che eſtate, "Tg 
Doug. 39. Lide Doug. 34 to 40. where this ſubje is fully 80 
diſcuſſed Vide 1 P. W. 304. which ſeems cont.* LY: (who 
If tenant in common makes a will, by which he- deviſes hi be 
part, and afterwards makes partition; this will not be a revoca- 70 
tion. R. Ray. 240. 1 Sid. o. | 50 
[Tho' — may partition by deed and fine, Per B. R. and 1 bis 
King C. Luther v. Keaby, P. 1750. 3 P. WY. 16g.]J this de 
So, if a teſtator revokes part of a devilc, it is no revocation as . C 
to the reſidue. 1 Rol. 617. I. 25. | | i 50, 
If he deviſes for 49 years, and afterwards leaſes for 20, it 101 90 
ſhall be a revocation only for 20 years. Vide fupra. Aud 
If he deviſes in fee, and afterwards makes a mortgage, the ce- un cla 
viſee has the equity of redemption. 3 | 3 
If he diſallows a condition annexed to the deviſe, it is no rev0- cancel)? 
cation of the deviſe. 1 Kol. 617. J. 15. | in bis p 
If he deviſes land for payment of debts, and then to pay 20 :.. Pa 
per ann. to his wife, and afterwards ſells part for payment 18 oblic 
debts ; the wife in equity ſhall have 200/. per ann. out of tie bins al 
ſurplus. 2 Ver. 241. | | 1 
If he deviſes land to truſtees, to be ſettled upon a N ue ſame 
ſhe marries with conſent; the marries with conſent in — * ils 
of her father, who ſettles part upon her and her huſban - 0 Alen 
ſhall be no revocation of the deviſe as to the reſidue. K. 2 %, Put in W. 
721. | | 7% 3 Owe b 
If he deviſes to A. B. C. and D. as truſtees, upon truſt, ar, (C. 


and afterwards revokes that part of his will by Which 4. and * 
na ned truſtees, and appoints that E. and F. ſhall be = oy 1 
without more; this revokes nothing but the two truilecs, 


If a w 
ſence of 
te rocatio 
ered i, 


DN n 


of (If 4. by his will deviſes lands ta truſtees for a charity, and 
ay by codicil deviſes the ſame lands and ſome others to the fame 
de- uullees, and two others, upon the ſame truſts ; and makes al- 
he | terations of ſome other parts of his will, and confirms all other 


lt v. Sandford, M. 1748. 1 Vezey 178, 186.] 


lcted. 2 Ver. 441. , _— 
If a teſtator ſays, he will revoke ; this does not amount to a re- 

vocation. R. 2 Cro. 497. Cro. El. 306. 1 Kol. 615. J. 5. 

Me. 874. RES ; | : : 
So, F he does not revoke of himſelf, but in anſwer to queſ- 


nie, tions. 2 Cro. 497. Cro. Car. 5 2. : 

So, if upon a queſtion, avherther he avill make a will ? he fays, 
, tho that be avill not make any. Oav. 76. Goldſh. 33. Fea: 
'r Ld So words, not ſpoken, animo teſtandi, do not amount to a 


revocation : As, A. ſhall be my heir ; tho? he be his heir at law. 
1 Sid. 73. | E | | | 
Or, it 4. be not his heir at law, tho' ſpoken animo teftandi ; 
for they denote his intention only. 1 Sd, 73. 5 
So accidental words do not amount to a revocation: As, 4. 


jart of ny lands and goods, without ſpeaking of his will. R. 
2 (ro. 115. | 

do, if fl before his death being aſked, if he will give legacies 
to his brothers, ſays, animo teſtandi, I will give them” nothing 
this does not revoke a former will which gave legacies to them. 
R. Cro. Car, 52. 3 

do, if he be not compos mcutis at the time, the revocation is 
not good. 2 Cro. 497. 8 | 

And now by the /. 29 Car. 2, 3. No deviſe of lands, &c. nor 
an clauſe thereof, ſhall be revocable, but by will or codicil in 
w:1ting, or other writing declaring the ſame ; or by burning, 


ation 2 
r 20, it 


, the ce- 


no revo- caacelling, tearing, or obliterating the ſame by the teſtator, or 
i in lis preſence, and by his direction: But all deviſes of lands, 

pay oy Cc, ſhall remain in force till the ſame be burnt, cancelled, torn, 

ht er obliterated by the teſtator, or his directions, or altered by 


1 hgned in the preſence of three or four witneſſes, declaring 
ne ſame, | | | 1 
by the ſame flatute, No will in writing of perſonal eſtate ſhall 
be altered by any words, or will by word of mouth only, unlefs 
put in writing in the teſtator's life, and afterwards read to and 


ughter,! 
a the lie 
Iſband; ic 

R. 2 I: 


ey o ante, (C.) 
ry 8 
_— la will be atteſted by three witneſſes, but not in the pre- 
us tr * lence of the deviſor, whereby it is a void will; it ſhall not be a 


15 5 * * 1 . . . Sa 
uſtee , rocation of a former will, within the words, Cor other auritin 
Dy , | feed in the prefence of three arg til Wi) R. F. 2K. 1 

6 | 5 | 


E ddleſton 


patts; this is not a revocation of the truſt for the charity. Wil- 


If a ſtranger cancels or tears a will after the death of the teſ- 
tor; it ſhall not be thereby deſtroyed, if the pieces can be col- 


(obo was deviſee, and did not viſit the teſtator) ball have no 


ſome other will or codicil in writing, or other writing of the de- 


owed by him, and proved ſo to be by three witneſſes. Vide | 


493 


404 i s . 


Zadleſton and Speak, Sho. 89. 3 Mod. 259. Carth. 80. Con, 
(N. B. The per 2 J. Lut. acc. 3 Mod: 218.“ (ont. 1 P. W. 343. 
zd will in 2 Tho? there be words in it which revoke all former wills, 5. 
3 inter Eddleſton and Speak ; tho it is reported cont. 3 Mod. 259. 
. yet Sho. 89. acc. R. Eg. Ca. 130. Pr. Ch. 460. acc. 1 P. 
teſted by 3 W. 344. | 8 
witn-ſſesin S0, if another will be prepared, and the draught ſigned by the 
the Lege teſtator, and directed to be ingroſſed, who then cancels all the 
_ et ſheets of the former will, except one, (which was left upon in- 
Lor, not * . 2 
Ggned by formation, that the other will was not ſufficient for the land un- 
him in their til duly executed,) and he dies before the execution of the latter 
preſence.) will, the former ſhall not be revoked, R. per Ld. Chan. 27 Jan, 

6 An. inter Hide and Hide, Eg. Ca. Abr. 409. Pr. Ch. 460. 

[A. makes will in 1757, a ſecond in 1763, both giving the 
ſame lands to B. he cancels the ſecond but not the firſt, both are 
in his own cuſtody at his death, this is not a revocation of the 
firſt, Goodright v. Glazier, H. 10G. 3: 4B. M. 2512.]. 

So, if another will was executed, but the witneſſes did not 
ſubſcribe in the preſence of the teſtator; the former, tho? cancelled, 
ſhall not be revoked. R. 2 Yer. 742. Eg. Ca. 130. 

If he deviſes copyhold, and afterwards obliterares other lega- 

8 cies, and writes that he approves it ſo obliterated, but dies before 
publication in the preſence of three witneſſes; it is no revocation 
as to the deviſe of the copyhold. R. 4 Ver. 498, 9. | 
But if, under the name of the teſtator in any will executed, it 
be written A. B. revokes his will as to, c. in the preſence and by 
the direction of the teſtator, and this be ſubſcribed by three wil. 
neſſes; tho? it be not ſubſcribed by the teſtator himſelf, it {hal 
be a revocation. Semb. 3 Lev. 87. 

So, if a man deviſes the refiduum of his perſonal eſtate to 4, 
who dies in the life of the teſtator; he may, by a nuncupatire 
codicil, make B. reſiduary legatee : for this is not an alteration 


rerfie 
his w 
the fit 
Ree v. 


A L. 


4 Lal. 


of the former will but a diſpoſition of that which became void by . 10. 
the death of the former legatee. R. Ray. 334. Vide ante, (C. 80 th 
It a man has duplicates of his will, and cancels one; it wil 612, /, 
be a revocation, tho” the other be not cancelled.  R. 2 Ver. 74: do an 
Eg. Ca. 131. *1 P. V. 346. but it mult be done animo fer- will and 
candi. Vide ſupra.* e DE 2 perſon 
If a man makes a writing with intent to revoke a former vil! A ma 
it may be a revocation, tho? not executed in ſuch manner a Wl © have. 
ſufficient for a new will. Eg. Ca. 131. do a 
So a revocation by act in law is good, ſince the ff, 29 Car. 505. 11 
3. Cartb. 81. | do an 


poral: , 


[If a man makes his will, and deviſes all bis real and perſon bes. / 
d. J. 1 


eſtate to truſtees on ſeveral truſts, and afterwards by one deed 
| ſubſequent date conveys his real, and by another deed grants" 
perſonal eſtate, unto and to the uſe of the ſame truſtces, 
\ proviſo in each, to be void on tender of 10s. and keeps © 
deeds in his own cuſtody, and dies; this is not a revoc» 
Lloyd v. Spillet, M. 1734. 3 F. M. 344-] | 


* 


- 


v 


if a man deviſes a college leaſe, and afterwards intends to 
renew, but dies before the college ſeal 1s put to the new leaſe, it 
5; not a revocation. Abney v. Miller, T. 1743. 2 Atkyns 593.] 


R. if a man deviſes all his eſtate, right and intereſt, he ſhall 
* tate to come in a College leaſe at his death, it paſſes tho? he re- 
Ih w. Jbid. 3 | 

0 If a — duly makes his will of copyhold, and afterwards 
the igns a paper, © know all men I have this day covenanted and 
| the « agreed as follows. — For the love I bear my ſon, daughter, 
hugs „and grandſon, I make, conſtitute, and appoint, the ſeveral 

_ « eſtates and ſums of money, after my death, and my wife's, to 
ater come to them, &c. and as to the copyhold, to my daughter A. 
Jan, « her heirs and aſſigns, for ever, after the immediate death of 

« myſelf and wife ;*? it is no revocation. Wright v. Littler, M. 
har 2 6. 3. 3 B. M. 1244. ] | h 

1 If deed to declare the uſes of a recovery be executed and a 
fe writ of entry ſued out, a will made ſubſequent, but before the 
| rturn, of the writ of entry and acknowledgement of bargain and 
d not jale, is not revoked by the recovery. Selwyn v. Selwyn, H. 
elled, 3G. 3. 2 BM; $0461 | | 

A. ſurrenders to the uſes of his marriage ſettlement the re- 
lega- rernon in fee to himſelf, and afterwards ſurrenders to the uſe of 
betone his will, after that makes his will, and after that is admitted on 
Fwy the firſt ſurrender, then firſt. preſented, this is not a revocation. 
wy Ree v. Griffiths, M. 7 G. 3. 4 B. M. 1952] 
ind by | . 
fl (G) Who map Devitſe, 
to 4. 1 perſons generally, who may grant, may make a deviſe. 
apative 13 The king may make a will, and deviſe his lands or goods. 
eration +11. 335. And this was affirmed by parliament. 16 R. 2. 
void by Ne, Io. TREES: . 
„0 80 * queen, the king's wife, may make an executor. 1 Rol. 
it wil 912. J. 12. | | 
1. 7 do an alien, or a perſon outlawed, or attainted, may make a 
19 rev vill and executor for ſome purpoſes. Off Ex". 22, 23. cont. of 

| 2 perſon attainted. x Rol. 912. J. 25. _ 
"er wil A man outlawed in a perſonal action may make an executor, 
er a; or have an adminiſtrator, 1 Rol. 912. J. 32. 

So a man againſt whom an exigent is awarded for felony. 

) Car. FC. 111. | 


oral: As, a biſhop, dean, archdeacon, parſon, &c. 1 Rel. 
bed. J. 13, Oc. \ 


do an eccleſiaſtical perſon may deviſe his goods and lands tem- 
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H) Who not. 
(H. 1.) Non Compos. 


UT one non cbinpos mentis cannot deviſe. 6 Co. 23. Of. 
Ex. 21. Dy. 204. a. ft. 34 © 35 H. 8.5. 

And it is not ſufficient that he can anſwer to familiar que. 
tions, if he has not power and diſcretion to diſpoſe. 6 Co. 24, a, 
Dy. 72. a. in marg. Mo. 760. 

So a cuſtom that an ideot or non compos ſhall deviſe, is void. 
2 And. 12. 5 | 
But a will ſhall not be avoided, if made by the importunity of 
others. - Cont. per Rol. Sti. 427. Is 
Or, by artifice ; for if it be well executed, that ſhall not be 
examined. FR. 3 Ca. Ch. 103. Vide Chancery, (3 A. 1, &c.) 
Or, if the diſpoſition be imprudent. 2 Mod. Ca. 59. 


(H. 2.) Infant. 


So an infant under the age of 21 years cannot deviſe his lands, 1 
1 Sig. 162. fl. 34 C 35 H. 8. 5. | 
Nor goods or chattels, under the age of diſcretion, wiz. a fe- 
male under 12, and a male under 14. Cont. Perk, that he may 
deviſc at 4. Perk. Deviſe 503. Of. Ex". 305. But Co. L. 
ſeems that he cannot till 17. Co. L. 8g. 6. Agrecd that a female 
after 12, and a male at 17, or at 15 if he be then of diſcretion, 
may deviſe. 2 Ver. 469. Eq. R. 74. 

And it belongs to the ſpiritual court to determine, at what age 
he may make a will as to goods and chattels. R. 2 Jon. 210, 
2 Med. 315. . „„ 

And if the ſpiritual court determines, that he may deviſe them 
before the age of 21, a prohibition docs not go. 2 Jon. 210. 
2 Mod. 315. 1 | | | 
But the fame day on which he attains full age, he may make 
a will of lands: As, if he be born the 15t2 May, 1660, he 
may make it the 14th May, 1681. D. 1 Sid. 162. | 

And if he makes a will under age, and publiſhes it de now 
after full age, it is good. R. 1 1d. 162. Vide ante, (E. 3.) — 
Paſt, (M.) 8 NED : 
So, by cuſtom, after 14 an infant may deviſe ; but to deviſe 

at 8, or q, is a void cuſtom. 2 And. 12. 


(H. z.) Feme Covert. 


So a feme covert cannot make a will during her coverture. Cs. 
TL. 112. 1 Kl. 608. J. 35. 609. J. 40. 912. J. 20. 
By the /. 34 ©& 35 H. 8. 5. the cannot deviſe lands. 
Nor can ſhe make a will to diſpoſe of her cho/es in adi 
1 Rol. 608. J. 30. Semb. cont. 1 Fal. 313. 0 
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Or, things which the has as executrix. 1 Rol. 608. J. 2 5 


Cont. per Holt, 1 Sal. 313. Fer North, 1 Mod. 2 11. : 

Yet ſhe may make an executor for ſuch cheſes in action. 1 Rol. 
g12. / 17. Cont, Off. Ex". 285, 289. | 

If ſhe be an executrix, ſhe may make an executor for things 
which ſhe has as executrix. = Rol. 608. J. = 914.4. 14 
Off. Ex. 289. She may with the aſſent © 
1 Mod. 211. R. Mo. 339. 2* And. qa. | | 

But if an huſband covenants or agrees before marriage, that 
his wife ſhall make a will; tho? it be a void will, the diſ- 
poſition by it ſhall be good. R. Cro. Car. 219, 376, 597. 
K. Cro. El. 27. | 


hnt it is not properly a will, nor proveable by the ordinary. 


Per Helt, 1 Sal. 313. Semb. cont. 2 Mod. 172. Pr. Ch. 84. 
Acc. 1 Mod. 211. 


[If the queſtion is, whether ſhe had power to make appoint- 
ment in nature of a will? the eccleſiaſtical court has not juriſ- 
dition, and B. R. will grant prohibition ; but if ſhe has ſuch 
power, the paper muſt be eſtabliſhed by eccleſiaſtical court, 
either by probate, or (rather) by adminiſtration, with the paper 
annexed, Jenin v. Whitehouſe, M. 31 G.2. 1 B. M. K 

Otherwiſe it cannot be given in evidence. Doug. 707.“ 


So, if a wife deviſes by will, and the huſband aſſents to it 


after her death, it will be good. Semb. 1 Rol. 608. J. 23. R. 
1H ii | 
And any approbation amounts to an aſſent. R. 2 Med. 172. 
An aſſent given before marriage ſhall be underſtood to be con- 
tinuing, if a diſſent does not appear. 2 Mod. 172. 


And if an aſſent be once given after the death of the wife, he 


cannot afterwards diſſent. 2 Mod. 172. | 
— by the cuſtom of London, a feme covert may deviſe to her 
uſband. 5 1 5 | 

Or to another, with the aſſent of her huſband. 

So, where the hufband is baniſhed for his life, by act of par- 
lament, his wife may make a will; for ſhe may in all things act 
as a feme ſole. 2 Ver. 104, 5. | 

Vide pojt, (M.) Wy 


(H. 4.) Perſon dead in Law. 


So a perſon dead in law cannot make a deviſe : As, an abbot, 
bor, Sc, 1 Rol. 608. I. 165. 6 Hp | 


(H. 5.) Corporation Aggregate. 


do a body politick aggregate cannot deviſe the lands or goods 


of the corporation. 


(. (H. 6.) Corporation Sole. 


po a ſole corporation cannot deviſe lands, c. which it has in 
corporate capacity: As, a maſter qr warden of an hoſpital 
| — | cannot 


her huſban . 
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s 


2 deviſe the lands or goods of his houſe. 1 Rel, bot, 
I. 20. h | | 


(H. 7.) Joint-tenant. 


So a joint-tenant cannot deviſe lands which he holds jointiy: 
for the f. 32 & 34 H. 8. enables only perſons ſeiſed ſolely, or 
in common, or in parcenary. e | 

So joint-tenants and to the heirs of one of them, he who ha 
the fee cannot deviſe during the life of his companion, P+ 
Windh ; but Twiſd. ſaid, that there are opinions both ways. 
Ray. 40. | | | 

But, by the cuſtom of London, a joint tenant may deviſe. 

[ A will made by joint-tenant during the jointure is not good, 
even for his ſhare, tho! there is a ſubſequent ſeverance, by pat- 
tition before his death, and he has the premiſſes deviſed for lis 
purparty ; (unleſs the will is republiſhed.) Swift v. Roberti, J. 
4 G. 3z. 3 B. M. 1488.] 1 ]. Rep. 476.“ 


| (H. 8.) Tenant in Tail. 


So tenant in tail cannot deviſe the lands intailed. | 
And, tho” he afterwards ſuffers a common recovery, it does 


not enure to the benefit of the deviſee. K. 3 Lev. 108. 


(H. 9.) Tenant per auter vie. 


So, if tenant in tail, by indenture inrolled bargains and ſells 
to A. and his heirs, by which he has an eſtate per auter vie; A. 


cannot deviſe it: for an eſtate per auter vie was not deviſeable by | 


the f. 32 & 34 H. 8. K. 1 Sand. 261. D. 1 Leo. 252. 
And, if A. had deviſed, and afterwards the tenant in tail le- 
vies a fine; this does not enure to the benefit of the deviſee, but 
to the benefit of the heir of A. who takes the eſtate as ſpecial oc- 
cupant. K. 1 Sand. 261. BO 
Yet by the f. 29 Car. 2. 3. an eſtate per auter vie is devilable 
by will in writing ügned by the party deviſing the ſame, or by 
ſome other in his preſence and by his expreſs direction, atteſted 
_ ſubſcribed in the deviſor's preſence by three or more wit- 
neſles. | 


(I) Who map take by Devile. 


r perſons may take by deviſe, who can take by grant. 
So a feme covert may take by deviſe of her huſband. 
1 Rol. 610. J. 3. Oe | 

So a perſon attainted, tho” the deviſe be to the next of blood 

Pars TJ; 2. Ro. 256, 7. | 

So an infant en wentre ſa nere may take by deviſe, and the 


land ſhall deſcend to the heir, till it's birth. Dub. 11 fl. 5 15 
| | 0 


68, 


atly: 
y, Or 
\ as 


Per 
ways, 


_ 
Par. 


Jr lis 


"I. 


„Dy. 04. Acc. Mo. $99. . 1 Sid. 153. R. 2 Mod. 
3 * J. 2 cont. 1 Lev. 135. Ray. 163, Semb. 


2 Hol. 335. 


So, if land be deviſed to his executors, and he makes 4. and 
B. his executors, who refuſe ; yet they may take the land. R. 
lo. 594 355 . 
* one ſhall take as a deviſee, who is named with ſuch 
certainty that the perſon may be known, tho' he does not take 
immediately upon the death of the teſtator: As, a deviſe to one 
of the daughters of B. who marries to a Norton within 15 years; 
the firſt daughter, who ſo marries, - ſhall have it, R. Ray. 82. 

So a deviſe to a woman, when ſhe marries, is good; and it 
ſhall deſcend to the heir till her marriage. R. 1 Sid. 153. 

A deviſe to the heirs males of B. now living, and other heirs 


males and females of his body; a ſon of B. being godſon to the 


deviſor, ſhall take. R. 2 Jon. 1000. 1 Vent. 334. 2 Vent. 
313. 2 Lev. 232. Pol. 457. Carth. 155. T's 

A man, having three daughters, deviſes to his wife till his 
heir be of full age, paying to his heir 10/. to his other daughters 
207, and afterwards gives to B. and C. the younger daughters ſo 
much, and if A. his heir dies, Cc. it ſhall be a good deviſe to 
the eldeſt daughter. R. 2 Lev. 162. | . 
elf a deviſe be to the heirs of the body of 4. the elder of ſuch 
ue, and his, her, and their heirs to inherit before the younger, 
and his, her, and their heirs, remainder over; if A. have no ſon, 
but two daughters, the elder daughter ſhall take an eſtate tail in 
the whole, with remainder to the younger, and not in coparce- 
nary, 2 Bl. Rep. 1002.* 1 
If 4. having a ſon and 7 daughters deviſes to a younger 
daughter for life, remainder to the ſon and the heirs of his body, 
(who dies without iſſue) remainder to two other younger daugh- 
ters ſor life, remainder to the next of his blood; the ſon of the 
eldeſt daughter ſhall have it. Semb. Bridg. 15. 

So, tho' ſome part of the deſcription be miſtaken : As, if a 
deviſe be, To Bevil Grandvill the 2d ſon Fg my 2d brother, whois 
my godſon, and bears my father's name; B. G. who was godſon to 
the teſtatrix, the daughter of Sir Beil G. took, tho? he was 2d 
fon of Bernard G. Who was 2d ſon of the 2d brother of the teſ- 
tatrix. Per Maſter of the Rolls, H. 8 Ann, upon the will of Lady 
J. Thornhill. | Ts | : 

So a deviſe to Eleanor daughter of B. who has ſeveral daugh- 


| ters, one named Hellen, but none Eleansr ; Heller ſhall take. 


If a man deviſes to the heir of N. and it be found by verdict 
that P. his ſon is reputed his heir; P.-thall take tho” N. be an 


alien. Semb, 1 Sid. 194. Vide poſt, (K.) 


If he deviſes to V. eldeſt fon of Cha. I. of T. and the etdeſt 
ſon is named Andrew. R. Uh. R. 404. Per Weſton, 
3 Leo. 18. | 

So a deviſe to the mayor and governors of B. hoſpital ; tho! it be 
not their corporate name. 3 Leo, 18. ; 
| 80, 
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so, a deviſe to A. for life, and afterwards to the heirs male of 


the body of his grandfather; a ſon of the body of his grandfg. 


85 ther ſhall take, tho' he be not heir general. X. 2 Ver. 729. 


Vide ante, 
(I) 


[ Brown v. Barkhan in Canc. H. 3 G. Str. 35.] 
»A deviſe to the right heirs of huſband and wife is a deviſe to 
ſuch perſon as anſwers the deſcription of heir to both, viz. 4 


child of both. 1 Term Rep. 630.* | 


A deviſe 70 the i ite of B. begotten; all the iſſues take, tho? born 
afterwards. R. 2 Yer. 545, | 
A deviſe to A. B. if he be known by that name; tho' his true 
name is V. Per And. Godb. 17. ö 
So a deviſe to B. to the uſe of another, is good to the cf 
que uſe, 1 Leo. 254. Vide Ujes, (C.) | 

But it cannot be averred to be to the uſe of another. 4 Co. 4, 

And if the ceſtuy que uſe refuſes, the deviſee ſhall not have it. 
R. 1 Leo. 254. | 


(K) Who not. 


UT a deviſe to any tanquam n ese, where there is no ſuch 
perſon in e at the death of the teſtator, is void: as, a de- 


- viſe to ſuch a chantry, and there is none ſuch at his death, tho 


it be afterwards erected, is void. 1 R. 609. J. 50. 
A deviſe to the heir of B. who was an alien; for he cannot 
have an heir. R. 1 Lev. 59. 1 Sid. 194. Vide ante, (I.) 
So a deviſe to the heir of B. is void, if B. be living at the 
death of the deviſor; for an & bares viventis. K. 1 Lev. 59. 


Semb. 1 Sal. 230. Acc. 1 P. W. 399.* 


But a deviie to the heir of the by of B. is good by way ef 
defignatio perſonæ, tho? B. be not dead at the time of the contu- 
gercy when the deviſee is to take. 2 BY. Rep. 1010.“ 

Or, to the firſt ſon of B. when he has no ſon in ee at the 
death of the teſtator. 1 Sal. 229. OL 

But if a man deviſe his eſtate in caſe he leave no ſon at the 
time of his death, to J. S. and die leaving his wife priverert 
enſeint with a ſon, this poſthumous ſon id a ſon living at tie 


teſtator's death, and J. &. is not intitled. 1 P. W. 480.“ 


So a deviſe of land or goods to L. is void, if B. dies in tie 
life of the teſtator. Pl. Com. 345. 5 
So, if a deviſe be to B. and his heirs; if B. dies, the heir 
ſhall not take, for he is named only by way of limitation. 4. 
Pl. Com. 345 | 5 
Or, to B. and the heirs of his body, and if he dies without 
iſſue, to another; if he dies in the life of the teſtator, his iſſue 
ſhall not have it. R. Cro. El..423. Per 2 J. 2 cont. R. 2 Ver, 
722. Eg. Ca. 115. Per Ch. 442, 452. : f 
gut there is a diſtinction between an immnedicte deviſe to chil- 
dren, and a deviſe limited to them by way of remainder, or on 
conting-ncy uncertain in event; the firſt relates to children 1" 
He at the time; the laſt extends 10 all that are in Md at the tim? 


when the deviſe veſts. Coup. 309, 314. 


Ace. | 
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159. 160.“ 


A deviſe to A. for life, then to his iſſue, and in default to B. 


- and C. and their iſſue, and in default to the right heirs of A.; A, 


and B. dic without iſſue in the life-time of deviſor; C. dies in the 

life-time of deviſor, leaving iſſue a daughter, who is alſo heir 
it law to A. The deviſe is void; ſhe can neither take as ifſue 

of C. nor as heir of 4. Goedright v. Wright, H. 3 G. Sir. 2 5.] 

ei F 39-"- 2 Fr 

(If A. ſurrender copyhold to the uſe of his will, and then de- 
riſes it to B. for life, and after his deceaſe to the heirs of his 
body, and B. dies before the deviſor, the heir can take nothing, 
for it is a deviſe in tail to B. His heirs are words of limitation. 
Buſly v. Greenflate, I. 7 G. Str. 445.] | | 

So if a deviſe be to his four daughters and their heirs 
equally to be divided, and one has iſſue, and dies in the life 
of the teſtator; the deviſe ſhall be void for a fourth part. Eg. 
Ca. 116. 17 . 

So if a deviſe be to A. to the uſe of B. and B. dies before the 
teſtator; the deviſe will be void. R. 1 Leo. 254. 5 

But a deviſe to A. for life, remainder to B. ſhal! be good 
to B. though 4. dies before the telta:or. Pl. Cam. 344.6. R. 

Dy. 122. | | : 

"If it be to A. and the iſſue of his body, remainder to B. and 
J. dies before the teſtator, leaving iſſue, B. ſhall have it. Cro. 

E484. -K. 4 Fer. 74% | „ 

It to A. and B. and their heirs, and A. dies in the life of teſ- 
tator, B. ſhall take the whole. R. Cart. 4. 1 Co. 100. 3. Acc. 
N. 238. i Fer. 42%. | | 

So a deviſe to the eldeſt ſon of A. remainder to B. and A. has 
no ſon; B. ſhall take. R. Mod. Ca. in Eq. 44 #24 Part ot 

So a deviſe to A. in truſt for B. ſhall be good, tho? A. dies be- 2 Mad. Ca. 
fore the teſtator. Dub. 2 Ver. 468. JE 

A deviſe of 300 J. to A. with a direction that he ſhall give it B. 
when be dies, or ſooner, ſhall be good, tho? A. dies in the life of 
the teſtator. R. 2 Ver. 467. 5 5 

If money be deviſed to A. B. and C. and if any of them die 
within age, his part to the ſurvivor; it ſhall go to the ſurvivor, 
tho' the perſon died before the teſtator. R. 2 Yer. 611, 653. 

If a deviſe be of lands, to truſtees for A. and E. till full age, 
and then to convey to them; though A. dies before the time 
comes for the conveyance, the conveyance ſhall be to his heir. 
R. 2 Ver. 562. | ; 

If a deviſe be to A. and B. in common, and 4. dies in the life 
of the teſtator ; his moiety is void. £4. Ca. 157.“ 

Or to A. and B. jointly for life, and to their hcirs in 2 Mad. Ca. 
common; the inheritance to A. ſhall be void. R. £4. Ca. 


*Under a deviſe of the ſurplus of perſonal eſtate to relations, | 
only ſuch ſhall take who are capable of taking under the ſtatute of 
PEE : | 


ilributions. 1 P. 


do a deviſe, ſo uncertain that it cannot be known who was in- 
tended as deviſee, is void: As if a deviſe be to 4. for life, and 
| | * that 


- Dad Partaf:- = 
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that it ſhall remain to his iſſue, when he has ſeveral ; the remain. 


der is void. R. Cro. El. 742. Denied, Ray, 83. Cont. Pol. 153 


R. that by a deviſe to the iſſue of B. all the iſſues take for liſe. 
2 Fer. 543. ; | = 

So a deviſe to his ſon, when he has ſeveral. Cro. ZI. 742, 
Semb. Ray. 82. | 5 

So a deviſe to 20 of, the pour? of his kin, ſhall be void; ſor it 
is not known who is pooreſt. 1 Rol. 60g. I. 12, Vid. 1 P. 
M. 327. a remarkable caſe of the manner in which poor relati. 
ons ſhall be interpreted in a will.“ FD. 

So a deviſe melioribus hominibus de B. Cro. El. 743. 

So a deviſe to his right heirs of his name and poſterity ; where a 
daughter, his heir, is not of his name, and his brother is not his 
heir. R. Mo. 860. Hob. 29. DD 

*So no one ſhall take under a deviſe to certain perſons under a 
general deſcription, who was not in efle at the time of making the 
will: Thus under a deviſe of perſonal eſtate to his children and 
1 a agg in ventre /a mere at the teſtator's - 

eath, ſhall not take. 1 P. V. 342.* 

*But had it been to the children and grandchildren living at the 

time of his death, perhaps the conſtruction might have been ex- 


tended to a grandchild in ventre /a mere. Id. Ibid.“ 


So a deviſe to the heir at law, of the ſame eſtate which he 
would take by deſcent, is void ; for the deſcent ſhall be preferred, 
1 Rol. 626. J. 30. Hob. 30. 1 Sal. 242. Vide Diſcent, (A.) 

Tho? it be deviſed to the heir, ſubject to a charge; for that 
does not make an alteration of the eſtate. R. Lut. 798. Vit 
infra. 

Or ſubje& to a contingency upon which another ſhall have it, 
for it deſcends in the mean time. Semb. Lut. 798. | 

So a deviſe by him in remainder in fee, of the ſame eſtate, 
which the deviſee would take by deſcent, ſhall be void. 
1 Sal. 233. | R | 

But if the deviſe gives the eſtate to the heir in another quality, 
he ſhall take by the Feviſe : As if the deviſe be to co-heirs to hold 
jointly, or in common. R. 1 Leo. 315. K. Cro. El. 431. |. 
Bend. pl. 63. Vide Aſſets, (B.)) 

Or to an heir upon condition to pay debts, and for non-pay- 
ment, to another. R. Cro. Car. 161. Cont. per Holt, for the 
heir takes by deſcent, and upon failure of payment, the other 
ſhall have it by way of executory deviſe. Mod. Ca. 241. Pr 
2 J. acc. 2 Med. 286, R. cont. Lat. 798. 1 Sal. 241. J 
ſupra. : | 
If the deviſor has two daughters, and deviſes to the fon and 
heir of one, he ſhall take the whole by the will. R. 1 Sal. 242. 

If he deviſes the whole to one daughter, ſhe takes the whole by 
deviſe. Per Dod. 2 Rol. 35 2. | 

So if he in reverſion deviſes an eſtate to others, in the ſame 
words by which it was limited to them by a prior ſettlement ; the 
deviſe ſhall be good, for the tenure is thereby varied. 
1 Sal. 233. 8 nr 
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* [If tenant in tail deviſes the lands to 4. and gives B. a legacy, 
and B. claims the land as remainder-man, he cannot have the le- 


grey. Kirkham v. Smith, 7. 1749. 1 YVezey 258.] 


(L) What Things map be deviſed. 
BY the ſaatutes 32.& 34 H. 8. A man may deviſe all his lands, Vide ante, 


tenements, rents and hereditaments. —3.— 
So if a man has a rent for him and his heirs for the life of B. Fa * 
he may deviſe it. Dub. Cro. El. 805. Mo. 625. — 

So an intereſt, tho? it be in contingency, may be deviſed.” R. 

2 Ril. 129. 3 | | - 

Jide pot, (M) 8 | | 


0 Ui hat not. 


* UT a deviſe of lands: of which a man 18 Joint-tenant, is 

void. Vide ante, (H. 7.) 

Or which he has in his politick capacity. Vide ante, (H. 6.) 

do a man cannot deviſe lands, which he has not at the time of 

making, or republiſhing his will; for the ſtatute ſays, having 
lande may dewiſe, 3 Co. 30, I. 
| And therefore, if a man deviſes all his lands in A. and after- 
wards purchafes other lands there; the new purchaſe does not 
pas, without a new publication. K. Pl. Com. 344: Vide ante, 
(E. 3.) — PS, (N. 21.) 

80 if he deviſes all lands, which '® has or ſhall have at 
de time of his death. Dub. Lut. 736. R. 1 Sal. 237. 
Fag. 223, 234. 

Yet it he deviſes a reverſion after an eſtate for life, or in tail, 
and that comes to his poſſeſſion ; the land paites. F.g. 231. 

50 if a difſeifee, before entry, deviſes his land, the deviſe 1s 
void. | 
Or be afterwards diſſeiſed, and dies before entry. 1 Mod. 217. 
if an infant, feme covert, Oc. deviſes, and does not republiſh 


Vide ante, (E. 3.—H. 2, 3.) 

Tho' the ak are deviieable by cuſtom ; for he ought to be 
ſciſed at the time of his will. F. g. 226, 228, 243. 

90 if a man deviſes all his chattels, a term for years, aſterwards 
percaaſed, does not paſs. Semb. 1 Sal. 238. Fg. 228, 9. 

Yet if A. deviſes the manor of D. and atterwards purchaſes 1 1 | 
and dies; the deviſe will be good, though he had it not at the | 
* ie of making the will. P/. Com. 344. 4. Cont. per Holt, ad 

. 230. | | 

So it a diſſeiſee by will deviſes land, and afterwards enters up- 
0 it; the deviſe will be good. 1 Sal. 237. F. g. 230. 

If he in remainder deviies, and afterwards the tcnant for life 
dics; his deviſe will be york 1 Sal. 237. 8 

— 
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So if a man devides a manor, and a tenancy afterwards ef. 
cheats; it paſſes by the will. 1 Sal. 238. 
So if he who has an eſtate only by eſtoppel, * it will be 
good youre parties or privies to the eſtoppel. Sen. Jon. 45). 
So if a man deviſes his * chattels, goods afterwards pur. 
chaſed paſs. 1 Sal. 237, 8. 
When a void or defective deviſe ſhall be aided. Vide 3 
A. 1, &c.) | 
12 goods and chattels cannot be deviſed. Vide Chancery, 


6 V. 5.) 5 
(N) Deviſes, how expounded, 


(N. 1.) What Words make a Deviſe. 


Vide Chan- A words, which ſhew the intent of a deviſor to diſpoſe, 
cery, are ſufficient for a deviſe: As if he ſays, I releaſe all my land; 
(3 V. 7.) to A. and his heirs. N. Bend. 30. 1 And. 33. 2 And. 2 

5 1 _ my feoffees ſpall Haus ſciſed to the uſe of A. 1 Rel. 611, 

Tho- they cannot ſtand ſeiſed to ſuch uſe. ' R. Dy. 323. 

1 Rol. 611. J. 15. | 

Tho' he had not any | ſeoffee? of that land; for his intent ap- 
pears, that A. ſhall have the land. NB. 1 Nol. 611. J. 20. 
Mo. 280. 

A. B. did declare, that his brother and his beirs ſhould be heir to 
his land, being written by a ſtranger, and ſigned by A. B. was 
ſufficient. F. 1 Sid. 362. 

If A. covenants to levy a fine of land to ſuch uſes, and does 
not levy it, but by his will confirms all eſtates granted by ſuch 
deed ; it will be a good deviſe, tho' only intended to be granted, 
R. 1 Sal. 225. 

If he ſays, My younger ſon ſhall grant a rent out of ſuch land ts 
B.; it is a deviſe ofthe land to the younger ſon. 2 fl. 478. 

J promiſe to entail the land to B. and the hcirs of his body, Ce. 
amounts to a deviſe. K. 2 Rol. 478. 

A deviſe 10 A. and his heirs, to the intent that he permit B. io lale 
the profits for his life, and after his death to ſtand ſelſed to the uſe of 
the heirs of the body of B. will be a deviſe executed in B. in tail. ; 
R. Lut. 824. Sal. 679. th 

So if a man deviſes the rents and profits of land; the land itſelf 
paſſes. - Vide 1 Sal. 228. pa 

Or gives authority to A. to take the profits of the land until he be of 
paid qool. Al. 45. va 

Or deviſes that A. receive the rents by the hand of his executor; it 8 
will be a deviſe to the executor in truſt for A, Per 2 J. Hal. 8 
cont. 5 Mod. 63. 103, 4. Said to be, fer 2 J. cont, Holt. acc. 5 
1 Sal. 228. on 

Or that his executor ſhall have the rents and profits for the main- 
tenance of his children until the full age f his fon ; it will be a af 
deviſe to the executor. K. Cart. 2 5. 5 

y 
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Put a deviſe that his executor ſhall ſell, does not amount to a 
diſpoſition, but _ an authority only. Mo. Ca. 111. | 
So if A. deviſes lands to his fon at the age of 24, and that B. 
hall have in the mean time the overſight and dealing of the faid 
and; ; B. has only an authority. R. Mo. 774. | 
A deviſe of money to his wife, to pay for land, which with 
laud in A. is cftated on my <wife, and is in full of her jointure, is 
not a deviſe of the land to her. N. per 3 F. Powel cont. 2 Vent. 
5 i i RE 
[If a father makes a will, and 1s conſidering the ſituation of his 
afairs, and gives his fon a legacy, deſiring he will do an act for 
his ſiſter's benefit; it amounts to an obligation on the ſon as far as 
tie value of the father's eſtate, and has often been conſtrued an 


ablolute deviſe. Blount v. Doughty, P. 1747. 3 Atiyns 481.] 
: (N. 2.) By what Words, Lands, Sc. paſs in a Devil. 
What deſcription is ſufficient to paſs lands in a grant, Vide Fait, 


(E. 4) Grant, (E. 1, &c.) 
[1 a deviſe ſuch deſcription, by which the intent of the deviſor 


. nay be collected, is ſufficient : As if a man deviſes 204. a year 


our of his lands, without ſaying, what part; the deviſee ſhall 
take ſo much in common with his heir. Lit. 218. Dy. 280. 6. 
in uEjqr. a f 5 
 *{{ a man having purchaſed “ all that meſſuage or tene- 
© ment with the appurtenances in M. then in his own poſſeſli- 
« 01,” with the words, “ and herein after more particularly 
« mentioned and deſcribed, that is to fay, 2 cloſes of meadow, 
« and © acres of arable ;” afterwards by will give “ the above- 
« {ad meſſuage lying in M. with all houſes, barns, ſtables, 
„ Ralls, Sc. that are upon or belong to the ſaid meſſuage.“ 
This is ſatficient to puis the land as appurtenant to the meſſuage. 
2 Bl. Rep. 726.“ — ; 
do land occupied with an houſe, and highly convenient for 
t12 use of it, will paſs in a will by the word appurtenants, tho” 
held for a different term. 2 BI, Rep. 1148.“ 

»And by the bequelt of a C, it is in general preſumed that 
the tellator meant to paſs every thing which was occupied with 
it, as proper and convenient for the occupation of the houſe, tho” 
the word appurtenances be not added. 2 Term. Rep. 502.* 

And every thing ihail be preſumed to pals which in common 
parlance may be ſuppoſed to be comprehended under the words 
or the deviſe : As where A. being tenant for years of a houſe, 
gardens, ſtables, and coal-pen, bequeathed, in the following 
words; „ give the Leihe | live in and gardeas to B.“ the ſtables 
aud coal-pen paſſed without being expreſsly named, thouga the 
tetor uſed them for the purpoſes of trade, as well as for the 
convenience of his houſe. 2 Tori. Rep. 438.“ | 

if he leaſes land for 104. rent, and as concerning the diſpr/ition 
all bis lands ant teacments dewiſes his ren! of 10. in A. to his 
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wife ; ſhe ſhall have the land itſelf by this deviſe, R. 2 Ci,, 
104. Ms. 771. 5 „ 

Tho' by — ſame will he deviſes other land which was in leaſe, 
by the name of his land. Vide Mo. 772. p 

If a man deviſe that his couſin H. ſhall continue to live at hi; 
houſe, and be at the charge of keeping it; and the ſervants and 
coach horſes which the teſtator employed in plowing the ground, 
and ſpend the corn ariſing thereon in the houſe ; the land enjoyed 
with the houſe ſhall paſs to the couſin. 1 P. W. 603 

So if he deviſe a houſe and direct by will, that an annuity of 
1200 J. per ann. be paid to his couſin, and that ſhe ſhall maintain 
her ſon there; if the ſon chooſe to go from her, ſtill the couſin 
ſhall have the 1200/. per ann. in the ſame manner as if the fon 
had died. Id. 604.* | 


[If a man ſeiſed of the reverſion in fee of houſes let on ground. 


rents, begins his will by ſaying, it is to diſpoſe of all his worldly 
eſtate ; and deviſes all his ground-rents in parcels to his children, 
and their heirs and aſſigns for ever, except to his eldeſt, to whom 
he gives a ſmall legacy, and declares he is to have no more ſhare 
or portion than that; the reverſion paſſes by the deviſe. Maundy 
v. Maunay, T. 8 G. 2. Str. 1020. B. R. H. 1427 80 2 
deviſe of leaſehold ground rents ariſing from an. under-build- 
ing leaſe, paſſes the leaſehold reverſion. 1 Brown Ch, 
' "IE, | 
If he deviſes all his lands; fee-farm rents, iſſuing out of thoſe 
lands, and which were afterwards purchaſed by the deviſor, pals. 

#24 Part of R. Eq. Ca. 78. Wide infra. | 

2 Mad. Ca. Tt A. has the reverſion of tithes after the death of B. and de- 

| viſes all his fee imple lands to his brother if his wife has mt a 

fon, but a daughter, and dies, having no other tenements ; the 

reverſion of the tithes paſſes. R. 1 Rel. 614. J. 7. 

*[f a man, having freehold and leaſehold tythes, the latter be- 
ing perpetually renewable without fine, give all his tythes, the 
leaſehold will paſs. 1 Brown Ch. Rep. 78.“ N 

So if he deviſes all his real efate, copy hold lands paſs. R. Ef. 
od Part of Ca. 78.* | : 

2 Mad. Ca» [If a man having freehold and copyhold lands in D. deviſes all 
his lands, &c. in 5. in truſt to pay his debts, c. the freehold 
only ſhall paſs, unleſs he has ſurrendered to the uſe of his wil, 
for that ſhews his intention; or unleſs the freehold is not ſuffici- 
ent, for then equity will ſupply the want. Haſlewood v. Pept, 
T. 1734. 3 P. V. 322. Tendril v. Smith, M. 1740. 2 4t- 
kyns 85.] . | 

[If a man ſeiſed of a manor in D. deviſes all his lands and he- 
reditaments in D. the manor, a hereditament, ſhall paſs. 9 
Q. If he had lands there alſo. Haftexwood v. Pope, J. 173+ 
. 

*If a man deviſe all his freehold houſes in A. having none but 


| leaſehold houſes there, the leaſehold ſhall paſs ; otherwiſe in 3 


* | 
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If a man has only leaſehold, and deviſes all his eſtates, 


the leaſehold paſſes. Knotsford v. Gardiner, M. 1742. 2 At- 
410 L I lands in fee, and lands for years, and deviſes 
ell his lands and tenements, the fee- ſimple lands only paſs. 
* if all his freehold lands are ſettled upon his wife, to whom 
he ſo deviſes, the leaſehold will paſs, for otherwiſe he gives her 
nothing. Semb. Ibid.] 3 | 
If a man ſeiſed in fee, and poſſeſſed by leaſe for 21 years, of 
lands in D. deviſe all his lands whereof he is ſeiſed, pgſeſſed, or 
wherein he is any way intereſted, to 4. for life, remainder to B. 
in tail, remainder to C. for life, with power to make a jointure, 
remainder to truſtees to preſerve contingent remainders, c. the 


leaſehold ſhall paſs as well as the freehold. 2 P. V. 456. Vid. 


Ambler 356.5 | | | 
*But if he be ſeiſed of lands in fee in A. and poſſeſſed of an 
extended intereſt on a ſtatute in B. and deviſe all his lands, tene- 
ments, and real eſtate in A. and B. to J. S. and his heirs; this 
will not paſs the extended or chattel intereſt in B. eſpecially if 


there be another clauſe in the will, which inter alia, diſpoſes of 


all the teſtator's debts or credits. 3 P. W. 26.5 | 
A man being entitled to a reverſion of certain eſtates in the 

counties of Oxford and Wilis, deviſed all his eſtate in certain lands 

in the counties of Glouceſter and Worcefter, and elſewhere in the 


lung dam of England; it was held that by the latter words the re- 


denon paſſed. Cowp. 363.* 

*[f a man having only copyhold in fee, and a long term of 
years in the pariſh of A. deviſe all his eſtate in A. after the de- 
ceaſe of his wife, to his niece and her heirs ; this will carry both 
theſe intergſts to the niece, though there be alſo a bequeſt of all 


21s goods, chattels, and perſonal eſtate to his wife. 2 BI. 


Rep. 1301.9 | Bo x, 

If he deviſes his rents, or lands mentioned in ſuch a deed or 
writing, it will be good. R. 2 Cro. 145. 

If a man ſettles lands on his ſon, &c. in tail-male, and being 
cited in fee of the reverſion of them, and in poſſeſſion of other 
lands, deviſes all his land, fc. in three pariſhes (by name) and 
«cuhere, not by him formerly ſettled, or thereby diſpoſed of; 
tte reverſion in fee will paſs, tho? of greater value than the lands 
named, and tho” his ſon's daughters have not a proper proviſion, 
Cheſter v. Cheſter, T. 1930. 3 P. M. 56.] . 


If he deviſes all his lands, (having land in poſſeſſion, and land 
in revertion after an eſtate for life) to his executors for ten years, 


and then to fell for payment of debts, and the ettate for life 
ceaſes; they may ſell the land in reverſion. R. Cro. El. 525. 
Ow, 155. Vid. 1 Term Rep. 105, | 

Where a man deviſed his freehold and copyhold eſtate, and 
part of the copyhold conſiſted of a malt-houſe and brew-houſe, 


which were let with the plant and utenſils ; it was held that the 
It > 


plant and utenſils paſſed. Ambler 398. 
Vor. III. n E _-= 
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| If a man deviſes to 4. for life, and to enable his wife to 
his debts and legacies, deviſes all his lands, tenements, and hered,. 


taments not diſpoſed of before to his wife fer ever ; the reverſion of pt 
the lands deviſed to A. paſſes to the wife as an hereditament not 5 
before diſpoſed of, tho? he had aſſets ſufficient otherwiſe. |, / 
cont. in B. R. but the judgment was reverſed and R. ace. per all the 1 | 
Jus ges in the Exchequer-Chamber. 2 Vent. 285. 3 Med. 229, - 
It he deviſes a manor for ſix years, other land to A. in fee; and 10 
all the reſt of his lands to B.; by this the reverſion of his manor 0 
paſſes. Al. 28. R. 1 Lev. 212. Adm. Mod, Ca. 111. . Fu 
If be deviſes ſeveral legacies, and afterwards ſuch and ſuch 7 
lands, and all the reft of his goods, monies, and «ther eftate aubalſ- 5 
ever to his executor, having other lands; thoſe paſs to the exe. * 
cutor. Per Ld. Ca. Ch. 262. ES | \ ; 
If he deviſes all his real and perfonal eflate, fee-farm rents paſs, a 
R. Mod. Ca. 107. 1 Sal. 237. Vide jupra. | W 
So if it be, all the re/idue of his real and perſonal eſtate. M. lern 
Ca. 108. | 
80 if he deviſes “ all he is worth, this will paſs real as well _ 
as perſonal eſtates. 1 Brown Ch. Rep. 437. Fs 
Tho? it be accompanied with words, which denote the perſonal 0 
eſtate only. Mod. Ca. 108. ; * 
ll a man makes his will.—“ As to my temporal eſtate, I be- TE 
« queath to T, (teſtator's heir at law) 50%.“ (then gives feveril Ye 
legacies ;) © and all the reſt and reſidue of my eſtate, goods and 8 
« chatte ]ls whatſoever, I give and bequeath to my wife, whom |- 22 
* make full and ſole executrix. This is a deviſe of his real part « 
eſtate, per King C. and in fee-ſimple, per Talbot, C. on re-hear- 1 l. 
ing. Tanner v. Morſe, T. 8 C. 2. C. T. T. 284. EL 801 
[If a man after ſeveral deviſes of lands to his wife, and j Woot! 
others, gives all the reſidue of his goods, c. together with 15 X a 
real eflate not before deviſed, to his wife; the inheritance c: 51. 
lands not mentioned paſſes. Ridout v. Pain, P. 1747. 3 4 Or i 
Akyns 486. 1 exey 10. | . e houſe. a 
N 85 does the — in fee of lands before deviſed to her for inthe 
life, tho? ſaid to be given her becauſe her jointure was not ſuthc- Car. 44 
ent for her to live hoſpitably upon. 1bid. | If he 
*Under a deviſe of the re/fidue of real eftate, reverſions not deuullets 
otherwiſe ſpecifically diſpoſed of, will paſs. Vid. 2 Bs. E. 113, 
Rep. 737.* 6 5 3 | S0 if 
But where a reverſion is ſpecifically deviſed, tho! to teflator* er, it js 
own right heirs, it is an exception out of the general refiduaty marriage 
clauſe. 2 Bl. Rep. 739. Cowp. 420.“ 5 Ec. and 
*Upleſs under ſpecial circumſtances, which would prevent tht ates pr, 
reſiduary clauſe from being ſatisfied, unleſs the previous devil: the cony 
to his 6-wn right heirs were rejected as nugatory and void. 3 b. will, R 
_—_— 5 | 1 | 14. « 
*If a man deviſe certain lands to truſtees, in caſe his he N from C. 
eftate j/all not be ſufficient for the payment of debts, in aid of 1t; be a 200, 


and all the re/t, r-/idue, and remainder of his real and perſona! Ma, [It a 
to his avife ; if the per/onal eſtate prove ſutticient, the /ands — Caſe of 


U *" 
in aid * to the wiſe by the reſiduary clauſe; if the perſonal 
prove ; . 
, after ſupplying the deficiency. Cowp, 43.* 4 
— ſeiſed of lands in C. and G. in fee, of other lands in 


4. and B. fer lives renewable for ever, and of other lands under 
leaſes for 3 lives, with reverſionary terms for 21 years, from the 


my mother, my houſe and land in G. with the appurtenances, 
during her natural life, clear of any deduction; and alſo my lands 
of C. (ſubje& to a rent payable thereout) for life, auitbout liberty 
if committing waſte thereon; and after ſeveral legacies to relations, 
(one of whom was his heir at law) he deviſes to his mother, all the 
« remainder” and reſidue” of all his- effects“ both © real” and 
« perſonal,” which he. ſhall die poſſeſſed of: notwithſtanding the 
reſtrictions in the former part, for her natural life, and withour li- 


d. erty of committing waſte, the mother by the refiduary clauſe, takes 
| a fee in all the teſtator's fee ſimple eſtates, and the whole of his 
ell intereſt in the reſt of his real property, ſubject to the charges 
thereon, Coop. 299.“ h : „ 
nal [The word legacy is not confined to pecuniary legacies, but 
may extend to deviſes of land. Hope v. Taylor, P. 30 G. 2. 
be- . M. 2608.] | 
ral Vet if a man deviſes all his lands to A. and B. and their heirs, 
and 4: terants in common, and afterwards all the refidue of his real and 
m i jerſonal eſtate to D. and his heirs; A. dies before the teſtator; his 
real part does not go to D. but to the heir of the teſtator. Dub. 
ear- 2 Mod. Ca. 124, 221, 224, 225. | | 
So if any part of the deſcription 1s certain, it is ſufficient tho? 
d P tigother part fails: as if he deviſes his corner-houſe in the tenure of 
þ H. 4. and B. and A. only has it. R. Cro. Car. 447, 473. 1 Rol. 613. 
e 0: 51. Jon. 379. | 5 | 
At. Or if he has a corner-houſe in the poſſeſſion of A. and another 
kouſe adjoining in the poſſeſſion of C. and deviſes his corner- houſe 
er for in the poſſeſſion of A. and C. the corner- houſe only paſſes. R. Cro. 
ufhc Car. 447. For. 379. | | 


$ 4 * in B. land appurtenant, though out of B. paſſes. R. Cro. 

2 Bb. 113. 8 EEE 
i do if the words may be aſcertained by a thing to which they re- 
lator 5 fer, it is ſufficient : as if a man, by deed, covenants upon the 
1duary marriage of his ſon, to levy a fine to the uſe of G. his ſon in tail, 

Cc. and afterwards by his will ſays, J ratify to G. ull thiſe my 
i = eſtates granted in marriage, c. tho” no fine was levied, whereby 
evil: 


the conveyance was void, yet the lands paſs to him in tail by the 


26. will. R. 4 Mod. 132. 1 Sal. 225. | 

| If 4 contracts with B. for land, and takes a conveyance of it 
perſenn from C. and afterwards deviſes all the land purchaſed of B. it will 
d of it; be a good deviſe of thoſe lands. R. 1 And. 188. | 
al Mt, Ha man having lands in A. enters into a treaty for the pur- 


devil Caſe of other lands in B. but before the agreement is reduced 


E e 2 | into 


* 


efcient in part only, the wife is entitled to what remains of 


lth of the ſurviving life in each; and being himſelf the ſurviving 
iſe no — thus: As to all my worldly fubftance, I give to 


If he deviſes his tenement avith its appurtenances in which H. 
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into writing makes his will, and deviſes all his lands in 4, ang 
elſewhere in England, and afterwards proceeds, and has an eſtate 
in equity in the lands in B. before his death; theſe lands paſs by 
his will. Potter v. Potter, P. 1750. 1 Vezey 437. © | 


So if the words are joined to another ſentence, and governed hy a 
a verb of it, they ſhall be aſcertained by it; as if a man deviſes / 
| Black-Acre in fee to A. and alſo White-Acre ; he ſhall have a fee in t 
White-Acre. I Sal. 235. VE 
If he deviſes all his e/tate in his term, and alſo B. (in which he tc 
had an inheritance) the deviſee ſhall have a fee in B. Per 37. {i 
Holt cont. 1 Sal. 234. £2 4 
If he deviſes land in A. to B. and the heirs of his body, and 721 
deviſes to him land in D. and alſo land in S. then deviſes land in hu 
F. to hold the laſt deviſed premiſſes to him and the heirs of his bed); lai 
he ſhall have an eſtate-tail in the lands in D. and S. as well as in F. the 
R. 1 And. 160. 1 Leo. 57. Sav. 80. MET | $4, 
So if there be a ſufficient deſcription, it ſhall not'be controlled 
or reſtrained by an imperfe explanation afterwards : as if a man ſtry 
deviſes all his tenements in A. to truſtees, to pay his debts till J. dot 
attain 21, and afterwards all the ſame tenements, viz. Two parts 11 
of N. tenement for ſuch a purpoſe, and the third part for ſuch, I 
and then to B. but ſays nothing of U. tenement ; yet that paſſe of ( 
to B. for he has before given all to him. R. 4 Mod. 141. aur 
If a man deviſes all his meſſuage in which NM. dwells called the ſhall 
Saban; tho' N. had only three rooms, the whole meſſuage pales; i 
for the name of tbe Savar aſcertains the whole. R. Cro. Car. 129. ellat 
Fon. 195. | had 
5 F | | ing 
| 92 he 
(N. 3.) By what, not. 0 wy 
| . not k 
But where words in a deviſe are expreſs, they ſhall not be er gener, 
tended by implication : as if a man has an houſe and land in /. If 
and a houſe and land in B. and deviſes his houje and land in 4 leave 
ewith all his other lands, meadows and paſtures in B. this does ndt but f 
.. 559. extend to his houſe in B. R. Cro. El. 476, 658. Mo. 359+ It] 
reports this Ov. 75. Vide poſt, (N. 12, 13.) | 1416; 1 
cont. and ſo If he has land named II. in A. and B. and deviſes & teal, 
_ = land in A. called H.; ſo much as lies in A. only paſſes. N. 80 
L 4. but 2 Cro. 22. f a 8 tajed 
4 Rl. 579. By a deviſe of a houſe cum pertinentiis, only the garden 100 When 1 
1. 25. and orchard will paſs with it; but by a deviſe of a houſe u . ſelves. 
And. 123. and appertaining thereto, the land uſually occupied therewith vil (it, 
* pals. 1 f. 603. . Marge, 
So if he deviſes it to his for, and if he dies without ie, be ne lea 
he deviſes H. generally tc his daughters; that which lies in Al. of ent, thi 
paſſes to the — f for no more was deviſed to the ſon. # „ ker) 
per 3 J. 2 cont. 2 Cro. 22. Cro. EI. 674. 5 Poe 
If he has land in A. and B. in Wales, and mortgages of land | hold 
in other counties in ales, and deviſes his lands in A. ani J. 3 


elſcaubert in Wales, to D. and the reſidue of his perſonal elle 


ed the 
palſes; 
. 120. 
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115 executor; the mortgages do not paſs to D. for the words, or 


lſaubere in Wales, extend to little parcels out of A. and B. but not 
to lands of another nature. R. 1 Ver. 4. 


If A. has 100 acres of land named Facks, and lets an houſe 


and 60 acres of his land to B. and then deviſes to his wife zhe 


ſaid houſe and all his land named Facks, in the paſſeſſion of B. only | 


the 60 acres paſs. 2 Leo. 226. Vide poſt, (N. 13.) 
If A. tenant for life, remainder to his ſon in tail, remainder 
to himſelf in fee, deviſes all his lands, fc. to truftees, to raiſe por- 


tions for his daughters; and if his ſon dies without iſſue, all, except 


A. L. and C. to one daughter, and A. B. and C. to another daugh- 


ter; and whereas he had other lands which his father defired his couſin 


ſhould have, he requeſted his brother to provide for that : thoſe other 
lands do not paſs to the firſt daughter, but deſcend to both 


the daughters, upon the death of his ſon without iſſue. K. 


Skin, 631. 


So general and uncertain words ſhall not be extended by con- 


ſtruction : As if a man gives all to his mother z; this daes 
dot amount to a deviſe of his lands. R. Ray. 97. 1 Sid. 191. 
1 Lev. 130. - | | 

If he deriſes the manor of B. to A. and his heirs, and his manor 
of C. to F. for life, and if he dies, living A. to him who has his ma- 
ur of B.; afterwards A. ſells the manor of B. then S. dies; A. 
ſhall not have the manor of C. R. 1 And. 306. ra. 

If a man on ſhipboard, entitled to a conſiderable leaſehold 
ellate by the death of his father, to which he did not know he 
had a right, make his will at ſea, and deviſe to his mother if liv- 
ing his rings, making one of his . ee his executor, to whom 
he bequeathed his red-box, and all things not before bequeathed ; 
this will not paſs the leaſehold intereſt to which the teſtator did 
not know he was entitled, but ſhall be reſtrained to things eju/7em 
generts, 1 P. M. 302.* 

If he deviſes to A. for life, and afterwards exitui ſuo, and he 
leaves a ſon and a daughter; the remainder does not go to both, 
but ſhall be void for the uncertainty. K. 2 And. 134- 

It he ſays, I make A. executor of all my goods, lands, and chat- 
4; it ſhall not be a deviſe of lands, tho” he has no chattels 
real, R, Eg. Ca. 137. | | | 

So a deviſe 2% a wiſe, of ſo much money to pay for lands pur- 
cafed of A. which are ſettled upon the wife for her jointura, 


When they are not ſettled, ſhall not be a deviſe of the lands them- 


(elves. R. per 3 J. Piel, cont. 3 Lev. 259. 2 Vent. 56. 
{If a man poifefled of leaſehold, and ſciled in fee of freehold, 
chacges all with payment of debts, and deviſes to his executors 
ihe leaſehold, in truſt to ſell and pay the debts, and if not ſuffici- 
ent, then he dewi/es, © that his executors (his two ſon; and daugh- 
ter) ſliall and may abſolutely ſell, mortgage, or otherwile diſ- 
poſe of 1ijs freehold, for payment of ſuch debts, Qc. as leaſe- 
2 told would not; and after payment deviſes it. to truilees in truſt, 
Sc.“ No eſtate paſſes to the ſons and daughters, but only a 
| 1 power 
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380. and 
Cr 0. Car . 
447, 449, 
where the 0 
caſe is re- 
ported men- 
tion the 
mortgages 
as forfeited, 
tho' Rol. 
Ab. ſtates 
them other - 
wiſe.) 


Vids poſt, 
b. 


(N. 


D VIS 8 
power to ſell, e. Lancaſser v. Thorton, T. 33 C34 C. 2. 13 


7 | 
So general words ſhall not be extended beyond words of an in. 
ferior ſpecies, which precede them: As if a man deviſes hi; lan 
to A. and all his goods, chattels, eftates, mortgages, debts, &fc, fo B. 
The word mortgages does not extend to mortgages in fee not for. 
feited. 1 Rol. 834. J. 46.* It extends to give them only foe 
1 Rel. 834. J. 46. Cro. Car. 447, 449. 
ing ſubſequent to goods, does not amount to a deviſe 
fa fee in the land. R. Jon. 380. Cre. Car. 447, 449. 
So a deviſe of all his lands, tenements, and hereditaments, doe; 
not paſs mortgages in fee, tho” forfeited. R. 2 Ver. 625. 
Though he afterwards forecloſes them, or gets a releaſe of the 
equity. R. 2 Ver. 625. 
But words, which otlierwi 


life. Jon. 380. 


ſe can have no effect, tho' accomps- 
nied with words of an inferior nature, ſhall not be rejected: as i 
a man deviſes the reft of his goods, lands, and moveables to bi; 
children; lands of which he was ſeiſed in fee, paſs for life. . 
So where the words of a will are expreſs, they ſhall not be 
avoided in favour of the heir at law. 2 Ver. 340. | 


what paſſes by a deviſe cum pertinentiis, or as incident. Vit 
in Grant, (E. 9, 11.) | 


(N. 4.) What Words paſs a Fee. | 


Words which ſhew an intent that the deviſee ſhall have 1 
greater citatc than for life, and do not limit an eſtate-tail, make 
a fee, tho' there be not the word heirs. 

As if a man deviſes land to A. in. perpetuum, he ial 
have a fee. R. Cro. Car. 129. Jon. 195. 1 Kol. 834. l. 10 
habend. fibi & ſuis. R. Bend. pl. 9. 

Or 70 B. and his aſſigns for ever. 1 Rol. 834. I. 15. 
heir, in the ſingular number. 1 Kol. 83: 


7. But this is onl 


To B. and his 


4 | 

To B. & ſanguini ſus. 1 Rel. 834.1. 1 
Per Holt Mod. Ca. 110. 

1 Kol. 835. J. 15. 


an eſtate- tail. 7 
To B. and his ſucceſſors. 
So if he deviſes to B. to diſpoſe at his wi 

1 Rol. 834.1. 12. R. Mo. 57. Bend. pl. g. 
Or to give to his children. Mod. Ca. 111. 
To diſpoſe of to which of his children he þ 

poſe in fee, Dub. 2 Lev. 104. and afterwards R. acc. fer 3 J 

Vau. cont. that he may diſpoſe of the fee. 

Semb. Jon. 137. Lat. 939 

[Deviſe to A. (the heir at law) for life, then 

gone, to diſpoſe at her will and pleaſure; 4. 


Il and pleajurt 


leaſes ; for he may dil 
1 Mod. 189. Cat 


to her iſſue, 


A. dot 


S 


zlue, a fee paſſes. Goodtitle v. Otway, 7. 26 & 27 G. 2. 


ul. 6. A . Ca,'1 
2 3 ale proviſion for his children. Mod. Ca. 110. 


Upon truſts which are perpetual. R 2 Mod. Ca. 25 5, 382. 


[A deviſe to truſtees, and the ſurvivor of them, (without 
the word heirs) in truſt for others, in tail and in fee, paſſes 
a fee to the truſtees, Shaw v. Weigh, P. 1 G. 2. Str. 798. 


Fort. 58. 


[A fee will paſs without the word heirs, where truſt of land 


can be ſatisfied no other way. Villiers v. Villiers, M. 1740. 
2 Athyns 71.] | | | 

So if he deviſes to B. paying a ſum in groſs. 1 Rel. 834. I. 8. 
2 Med. 25. K. 6 Co. 16. a. R. Cro. El. 204. Bro. Teftament 18. 
Bro. Eſtates 78. 2 Ver. 106. R. 1 And. 38. R. 2 Cro. 591, 599. 
K. 2 Cro. 527. | 


Or, paying ſo much out of the profits to A. for life, 


and 205, per ann. to B. for life. R. 2 Rol. 80. Vide poſt, 
J. 7.) | 9 | a 
| Or is conſideration that he releaſe a debt. R. Bend. pl. 19. 
1 And. 35. 2 And. "= 5 f 
Or to pay his debts. Dy. 371. b. R. Bend. 37. Cont. Dal. 13. 
R. acc. Ca. Ch. 196. : | 


Or paying a rent out of it perpetually, 1 Rol. $3 5. I. 30. R. 


Sal. 685. 


there 
R. Cro, El. 378. | | 
Or that he allow maintenance to A. for his life; for he ought to 


allow it immediately. R. 2 Jon. 107. Pol. 545. 


80 if he deviſes 10 J. per ann. and deviſes legacies of 1201. to 


te paid out of it within a year; for they cannot be paid out of 


the annual profits. R. @ Lev. 249. 2 Jon. 113. but reported cont. 


Pal. 553. | 
80 1 he deviſes the reſt of his goods and land to A. to dif. 


charge all things charged in his awill; A. ſhall have a fee. 1 Ch. 
R. 191. Fi | 


hut a deviſe of all teſtator's real and perſonal eſtate to A. and 
B. to be equally divided between them, or to the ſurvivor of 


them, paying his lawful debts, and after their deceaſe to the 
heir male gives 4. and B. only a conditional eſtate for life. 2 Bl. 


Rep. 1215.5 | 

So if he deviſes zo A. for life, and then to a ſon of A. _ A. 
prrebajes land of the ſame value for his ſon, and then A. ſhall ſell; 
4. does not purchaſe, fc. the ſon has a fee; for purchaſe in the 
2d clauſe imports an abſolute purchaſe. R. 1 Kol. 833. J. 50. 
2 Co. 599. Heb. 65. Vide infra. | | 

So a deviſe, that his executor ſhall purchaſe 1001. per ann. for 
+: ſow, gives him a fee. 1 Rol. 834. J. 5. . 

0 a deviſe to A. if he releaſes a debt ta the deviſor's executor. 
And 35. 2 And. 13. _ 


Or paying fo much per ann, tho? leſs than the annual rent, if 
a poſſibility of loſs thereby. R. 2 Med. 25. Pol. 399: . 
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So a deviſe to 3 daughters, and if one dies before the others, FA 
to be heir to the other, gives a fee. R. 1 Rol. 833.1. 45. Pile 


pol, (N. 7.) 


So if he deviſes 7 A. and if he dies under age to the heirs of 
the deviſor, A. has a fee; for when he gives it to his own heirs, 
if A. dies under age, it imports that the heir of 4. ſhall have 
it, if he does not ſo die. 2 Cand. 388. | 

So if he deviſes 7o A. But if his father purchaſes other land if 
like value, to another; A. has a fee: for purchaſe imports a fee, 
and te the value, ought to be to the value of the whole eſtate, 
R. Hob. 65. 1 Kol. 834.1. 5. 835.1. 20. ide ſupra. 


So if he deviſes to A. and if he aliens, that it ſhall revert, 


and ſays that he ſhall pay 31. to B. and his heirs. R. Cro. 
El. 745. 


So if a man deviſes to another all bis lands of inheritance. K. 


Mo. 873. | 

All his tenant right eftate in ſuch land. R. 1 Mod. .100, 
2 Lev. 01. CE | | | 

So all his eftate. R. 3 Mod. 45. R. 1 Rol. 835.1.5, R. 
Mod. Ca. 109. 1 Sal. 237. Vid. 1 Term Rep. 411.* 


All the reſt of his eſtate. Cliſe v. Gibbons, M. 1 G. 2. Id. 


Raym. 1324. in Chan. | 

[ If teſtator deviſe—** As to my temporal eſtate, I bequeath to 
„ my nephew J. (teſtator's heir at law) gol. and after other le- 
* gacies, all the reſt and reſidue of my eſtate whatſoever ] give 
e to my wife M. whom I make full and ſole executrix; an 
eſtate in fee-ſimple paſſes. Tanner v. Morſe, T.7 G. 2. C.T. 
T. 284. 3 P. W. 295.) *But now it is held that the word 
. eſtates is 3 to * eſtate,” and will paſs a fee unleſs 
coupled with other words, which ſhew a contrary intention, 
2 Term Rep. 656.* | h 5 

* By a deviſe of the reſidue of real and perſonal eſtate, in truſt 
for teſtator's younger ſon, till he attain 21, and then the truſt to 
ceaſe; the younger ſon takes the fee. Ambler 387.“ 


V hut ixtroductory words, as touching the diſpoſition of all ny 
temporal eſtate, or the like; will not alone cauſe a deviſe of cer- 
tain houſes to A. without any further diſpoſition of the ſame, 


to be conſtrued an eſtate in fee- ſimple. 2 Bl. Rep. 889. Coup. 
„ 5 5 

But connected with other words in the body of the will which 
manifeſtly ſhew the teſtator's intention to paſs a fee, they wil. 
Cowp. 352. 660. wid. Id. 808.* | 

["Cho” the word tate, and even with a locality, in or at, paſles 
the whole intereſt of teſtator, as well as the lands; yet if it adds, 
in the occupation of A. or if it is eftates, (in the plural) it is not 
certain that the fee paſſes. Goodauyn v. Goodwyn, H. 1748. 


1 Yezey 226.] 


[If a will begins, © As to my temporal eſtate, I give, Ec,” and 
then gives ſeveral legacies to A. and directs A. to fell any part of 
real or perſonal for payment of debts and legacies, and concludes, 


all the reſt of my goods and chattels, real and perſonal, 
2 « move- 


payin, 
o B 4 
If h 
f. 

If 
fee, if 
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ec moveable and immoveable, as houſes, gardens, tenements, Nc. 


ide « ] give to A.” without uſing the word Hate, or any words 
of limitation, a fee paſſes. Grayſon v. Atkinſon, M. 26 G. 2. 
of Wiſe 333. a x 
4 1522 2 my wife all my money, plate, Ic. and all my 
we goods, chattels, and perſonal eſtate, real or perſonal; and I fur- 
ther deviſe to my ſaid wife and her heirs, ſuch part of all my real 
' of eſtate that I have any power to diſpoſe of by will ; paſſes 6 
ee, a ſee to the wife. Hurft v. E. Winchelſea, M. 33 G. 2. 2 B. 
te, M. 880. | | | | 
Or 2] heb Hate paying debts and legacies; if his perſonal eſtate 
rt, he not ſufficient for the debts. R. 1 Rol. 834. J. 30 
ro. 80 if he deviſes to A. for years, and that A. fall have the in- 
|  berttance, if the law will allow it. R. Hob. 2 
R. So if he deviſes zo A. for life, and afterwards all my lands, te- 
wements, and hereditaments not before diſpoſed of, to B. this gives 
00, the reverſion of the lands before deviſed, to B. in fee. R. 
2 Vent. 285. Carth. 50. R. 2 Ver. 560. 
R. Or all the reſt and remainder of my eflate to B. this gives the 
| reverſion of the lands before diſpoſed of, and the other 2 not 
Ld. diſpoled of, to B. in fee. Semb. 4 Mod. go. 3 Mod. 228. K. 
2 Ver. 64. R. Eq. Ca. 92.* ; *, 
h to 80 i deviſed his 125 in 4. to one, and all his other I. 
le- lands, tenements, and hereditaments to his brother ; alſo I give 
ire % my brother all my goods, chattels, fc. and whatſoever 
an elſe 1 have in the world, c. theſe laſt words give him a fee. 
T. K. in C. B. 7. 8. An. inter Hopewell and Actland“. 1 Sal. 239. % Reported 
/ord 2 Ver. 687. : : omyns's 
leſs If a man gives A. a particular limited eſtate in one part of his R. 164.) 
jon. will, and then gives him all the reſidue of his real eſtate, (and 
. there are no reſtrictive words) the fee paſſes. Ridout v. Pain, 
ruſt P. 1747. 3 Atkyns 486, I Vexey 10.] | 
ſt to So if he deviſes zo A. for life, and the whole remainder to B. 
| and if B. dies under age, to C. and his heirs; B. has a fee. R. 
my Lat. 764. F g | ; 
cer- Or deviſes the fee-fimple to A. and after his death to B. for lifes 
me, A. has the fee after the death of B. R. Dy. 357. 2 Rol. 425. 
wp. _ ob 293. | ES | 
0 if he deviſes all his eſtate real and perſonal for payment 0 
hich bis debts and legacies. R. & Ch. 196. my 5 wht f 
will A. after directing payment of debts, ſays, Item, © in default 
* of iſſue of my own body, I give lands to B. in truſt to pay an- 
aſſes nuities till my debts are paid, and after all my debts, c. (ex- 
dds, cept the annuities) are ſatisſied, I give the lands to C. fc.” A. 
; not dies a batchelor. B. takes a fee determinable when the purpoſe of 
748. paying debts is performed. Willington v. Willington, II. 8 G. 3. 
| 4B. M. 2165.) *1 BI. Rep. 645.* ts 
and f he deviſes the fee of his eſtate to a 2voman for life, and aſter- 
rt of wards to her ſon generally, the ſon has a fee. N. 1 And. 51. 
ades, *If he deviſe his eſtate at N. to A. in tail, remainder to A. in 
onal, fee, if he ſurvive B. his wife; but if B. ſurvive A. then the ſaid 


eftate 


4s * 
5 eſtate and premiſſes (ſubject to an annuity to B. for life 
This is a fee-ſimple in C. 2 Bl. Rep. 938.* ) — 
* But a deviſe of a trifling pecuniary legacy to the heirs at lay. 
jointly with other grand- children of the teſtator, and to be paid on 
a future contingency, will not turn a deviſe in remainder tg 
A. generally into a fee-ſimple. 2 BI. Rep. 1045. Via. jo, 
W | 
If 20 deviſes Blackacre to A. for life, and all bis lay 
not before diſpoſed of to B.; the reverſion paſſes to B. in fee, . 
2 Ver. 461. N 5 | 
[If A. by ſettlement tenant for life of part and tenant in tail of 
other part, the reverſion of the whole to him in fee, deviſes all his 
lands and hereditaments out of ſettlement to his nephew; the re. 
verſion paſſes. R. 2 Fer. 623. 
Vide poſt, (N. 6.) | 


(N. 5.) What Words make an Eftate-Tail, 


* 


Vide Eftates, If a man deviſes land to another and his ſues ; this makes an ” 
(8. 3, &c. ) eftate-tail in a will. 1 Rol. 835. J. 47. if he has no iſſue ale. | 
1 Vent. 229. | | | | 4 
Or to another and his heirs male; for the law ſupplies the nag 
words, of his body. Co. L. 25. b. Per 2 ]. —_ 8. 27. 2. 1 
So to another and his children, if he has no child living. I. * 
6 Co. 17. a. Mo. 397. 5 | 5 13 
To another and the fruit of his body. R. Mo. 637. 8 
To A. and his heirs legitime procreatis. Mo. 637. ' bed 
Jo a man {or and during his natural life, and after his deceaſe PR. 
to his heirs and aſſigns for ever, and for want of ſuch heirs, to and- Sal 
ther and his heirs ; the firſt takes an eſtate-tail. Comp. 234. 0 
To the heirs males of the body of B. now living ; the on of 3. body 
| (who was the perſon deſigned to take) takes an eſtate- tail. I. 1 
| . 313 TY „ of t 
To A. and the heir male of his body, in the ſingular num. ſuch 
ber. R. Cro. El. 313. Cont. if it be, to the eldiſi iſus nal. ; 
RR. Say--75- - | Coed nw i en | 0 
To A. and his iſſue male, Cro. El. 40. TE Mo. 
So if a deviſe be 1% A. and if he dies without. iſſue, to anthrr; [ 
A. has an eſtate-tail. R. 3 Mod. 123. R. 1 Kol. 837. J. 3. make 
Per Hale, 1 Vent. 230. Vid. 1 P. V. 605, 606.“ v. 7 
®So to a man and his ſons in tail male, and in failure of uct T, 
iſſue male, remainder over, the deviſee having no iſſue at the heirs 
time; this gives the father an eſlate in tail male. 2 5. 1. 32 
Rep. 1083.» | | T: 
EZ,” To a man and the heirs of his body, lawfully to be begotten, and how 4 
their heirs for ever; but in caſe the father ſhall die wwithrut leaving dies « 


iſſue of his body, then over; is only an eſtate- tail, notwithſtanding El. 3 
the words, their heirs for ever. Cowp. 410.“ 5 | 
| [If 4. deviſes to B. his wife all his lands not in jointure, aud To 
then ſays, „if ſhe has no child by me, and for want of fo R 1 


- 
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« iſſue, then ſaid premiſſes to return to my brother, Q.“ 
3. takes an eſtate-tail by the firſt words, which cannot be con- 
trouled by ſubſequent proviſions. yd v. Lewis, P. 1738. 
1 Athyns 432. ]] „ : 1 5 

80 a deviſe to 4. and if he dies not having a fon, Ic. A. takes 
in tail male. Per Poph. Mo. 682. Vent. 231. 

G a deviſe to A. and if he marries and has iſſue male, his 
fn ball have it; and if he has no iſſue male, B. ſhall have it, 

> o Co: 187» --; | a | | 

4 90 a Jevit to A. for life, and then to B. and if A. and B. and 
lis heirs die and his fifter ſurvives them, ſhe ſhall have it; B. 
has an eſtate-tail. R. 2 Cro. 416. 

A deviſe to A. and ſuch heir of his body as ſhall be living at his 
death, and in default of ſuch, the remcinder to another; A. has an 
eſtate-tail. R. 2 Ver. 325. : 

Deviſe to A, for life, and after to his heirs-male of his body, 
ind his heirs for ever, and for want of /uch heir-male,' to B. is an 

eſtate-iailin A, Lille v. Pullin, M. 1g G. Str. 729, Ld. Raym. 
1437. id. 1 P. A. 142.* . | | 
Deviſe to 4. and his aſſigns for his life natural, of reverſion | mn 
of lands expectant on the death of another, and after determi- | | 
nation of that eſtate, to truſtees for his life to preſerve contingent 
remainders, and after his death to the heirs of his body, with re- 
mainders over, is an eftate-tail in 4. Coulſon v. Coulſon, II. 
13 C. 2, Str. 1125.] = „„ | 
80 a deviſe to A. for life, and after his death to the heirs of his 
| body, gives an eſtate-tail, executed in 4. R. Cart. 171, 
R. 2 Lev. 58. R. 1 . (. 50. N. Lat. $24. 
Sal. 09.5 | | 

Or * for life, and after his death to the men- children of his 
body. R. Mo. 397. Bend. 30. | | 

[If a man deviſes to A. for life, and after his death to the uſe 
of the iſſue- male of his body, and the heirs-male of the body of 
ſuch iſlue-male, A. takes an eſtate-tail. Roe v. Grew, H. 7 G. 
3. 1 18%} | 

Or to A. for life, and afterwards to his heir-male, Per Poph. 
11722 Cart. 171. 1 Ver. . 


a man deviſes a remainder to his ſon for life, and his heirs- 
male, with remainders over, the ſon takes an eftate-tail. Dubber 
v. Trollop, M. 9 G.2. B. R. H. 160.] ö 5 

Jo A. for life, and if ſhe marries after his death and has 
W. of her bedy, then the heirs ſhall have it. 1 Rol. 839. 
'K + Is | . N 

To A, for life, and if ſhe marries aſter his death and has an 
bir of ber body, to ſuch heir and the heirs of his body; and if A. 
dies without iſſue, to another ; A. has an eſtate-tail. Dub. Cro. 
El. 313. Cont. Mo. 593. Dub. Ow. 148, but it is badly re- 
kerted. 1 Rol. 839. I. 35. 2 Rol. 417.1. 25. | 

Je A. for life, and after his death to the heir-male of his body. 
R 1 Vent, 232. 2 Rol. 253. I. 50. 5 | 
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To A. for life, and after his death to the iſſue of his B | 
ſecond 2 2 Hale, but 2 J. cont. 1 he 85 * 3 
in the Exchequer- Chamber. 2 Lev. 58, 61. Pol. 111. | 
To A. for life, remainder to the next heir-male, and fer default 4 
of heir-male to B. R. 1 Vent. 230. tal 
To A. for life, and afterwards to the next heir of his body for 
life, Efc. Semb. cont. 1 Leo. 257. | B. 
But a deviſe to truſtees to pay, after deducting rates taxes and A, 
repairs, the reſidue to C. S. and his aſſigns for life, and after his Ca 
deceaſe to the u/e of the heirs-male of the body of C. S. and in d- | 
fault of ſuch ifſue, remainder over, does not give C. S. an eſtate. 10 
tail, becauſe the truſtees, being to pay the taxes and repairs, have 
an intereſt in the premiſſes, and the legal eſtate for the life of C. d. bi. 
is in them. 1 Brown Ch. Rep. 75. 
vet by a deviſe to his wife for life, remainder to truſtees to he 
preſerve contingent remainders, remainder to A. for life; remain. tal 
der to truſtees, remainder to the heirs of her body, remainder 
over, with a declaration that A. ſhould only have an. eſtate for au! 
life ; A. takes an eſtate-tail. 1 Brown Ch. Rep. 313.* 1 
So a deviſe to A. and his heirs, and if he dies without iſſue, 10 B. - 
gives A. but an eſtate-tail. R. Cro. El. 525. R. 2 Cre, 290, an, 
Bridg. 1. Tel. 209. R. 2 Cro. 22. 1 Kol. 835. J. 40. 86, cin 
r. R.... | ia 
So a deviſe 70 L and his heirs, and if his fiſter ſurvives him and 
his heirs, to the ſiſter in fee: For it appears that it was intended the 
heirs of his body, for he cannot be without an heir-general when vic 
his ſiſter ſurvives. R. 2 Cro. 416. Mo. 853. 3 Bul. 195. for 
1 Rel. 836. JI. 10. Cont. per three F. 2 acc. Cro. Car. ;8. Th 
Hut. 85. R. Acc. T. 12 V. 3. B. R. inter Nottingham and | 
E Jennings. 1 Sal. 233. ( Reported Comyns's Rep. 82.) | in 
So a deviſe to A. and his heirs, and for want of heirs of hin, thi 
| to. B. if it be proved that B. was his couſin. R. 3 Lev. 71. my 
| A teſtatrix deviſed a meſſuage and lands to her eldeſt daughter lay 
A. and the heirs of her body for ever, and for want of ſuch iſſue to the 
her 2d. 3d. and 4th daughters ſucceſſively in tail, charged never- and 
_ theleſs with i\80/ to be levied out of the firſt annual profits, and to wit 
be divided equally among the 3 younger children; and from and ſue 
immediately after the pay ment of the ſaid ſum, by A. or her hein, an 
then that A. and ber heirs ſhould enjoy the ſaid meſſuage and lands W: 
| for ever: The word Heiss in the two laſt clauſes ſhall be taken err 
to be the ſame kind of heirs as in the firſt, wiz. heirs of the bod). cue 
| Cowmp. 833.* | | 58. 
; But a deviſe to A. and his heirs, and if he dies eawithout an © 
beir, to a ſtranger; A. has a fee. Agr. 2 Cro. 416. his 
Cro. Car. 58. . Dy. 4. a. Cent. Dy. 4. a. in marg. R. ac. 4100 
1 Fal. 238. KS 2 2( 
So to A. and his heirs, and other land to B. and his heirs ; ant 5 5 
if B. dies without iſſue, living A. to A. and if both die villa ethy 
e, to D. 1 Rol. 839. l. 26. . ; 1. 
So t A. and his heirs, paying 100l. and if be din $3 


after the 1001. paid, without iſſue, to B. is a tail, _ 


| „ Fe 
hall have the remainder, though H. dies before payment. X. 


426. : | 
25 K 2 deviſe be mw A. and the heirs of his body, and after the 
death of A. that his ſon B. ſhall have it; yet A. has an eſtate- 
tall. R. Mo. 593. Bend. pl. 244. 1 And. 33. 

Or to A. and the heirs of his body, and if he dies in the life of 
B. then his brother hall have it; his brother ſhall not have it, if 
4, dies in the life of B. if he does not die without iſſue. R. Cro. 
Car. 185. | EE PE dre Een Abo 

So if 7 words be, if A. dies before he has iſſue during the mi- 
rority of 3.5 - Mo. 127. : 

Or if he dies without heirs before 21, ſo that the eftate falls to 
bis /ifter. R. 2 Lev. 162. = | | 

So if a deviſe be to A. (his younger ſon) and his heirs, and if 
he dies without heir, to his own right heirs; A. has but an eſtate- 
tail. R. 1 Sal. 233. ä = 

So if a deviſe be to A. and the heirs of his body by a ſecond 
wife; it ſhall be an eſtate-tail, though he has a wife living. 
1 Vent. 228. | x - FEY 
Jo A. and the heirs male of her body, provided that ſhe marries 
and has iſſue male by a man of the name of S. ſhall be a ſpe- 


cial tail to her and her heirs male by any of that name. R. 


Sal. 57%. | | 
[To 4. and B. for their lives, equally to be divided, and after 
their dec +.ſes, to the heirs-male of their bodies equally to be di- 
vided, and if either of them die without iſſue, then to the ſurvivor 
for life, and to the heirs- male of his body; it 1s an eſtate- tail. 
Thruſtcut v. Peake, M. 3 G. Str. 12.] 

[To 4. B. and C. and to the ſurvivor and ſurvivors of them, 
in truſt for my ſiſters D. and E. equally betwixt them during 
their natural lives, without committing waſte; and if either of 
my ſaid ſiſters die, leaving iſſue or iſſues of her or their bodies 
lawfully begotten, then in truſt for ſuch iſſue or iſſues of the mo- 
ther's ſhare; or elſe in truſt for the ſurvivor or ſurvivors of them, 
and their reſpective iſſue or iſſues; and if both my ſaid ſiſters die 
without iſſue as aforeſaid, and their iſſue or iſſues die without iſ- 
ſue or iſſues lawfully to be begotten, then in truſt for F. c. is 
an eſtate- tail to the two ſiſters, with croſs-remainders. Shaw v. 
Heigb. On error in the houſe of lords; reverſing judgment in 
error in J. R. Ten lords to Seven. Eyre, Pengelly, and Fortęſ- 
4 A. for reverſing, the other nine judges for athrming. Fort. 
58. Str. 798.] | | | 

So if a deviſe be to A. and his heirs, and other land to B. and 
his heirs, and that the ſurvivor foall be heir to the other, if 
_ Y them dies without iſſue; A. has an eſtate-tail. R. 
3:Ur6. 098; 5 - | 
So a devile zo three daughters, and if any of them die before the 
ethers, one ſhall be heir to the other, and if the three daughters die 
without iſſue, to B. the daughters have an eſtate-tail. K. 1 Rel. 
$36, L 25. R. Mo. $64 © 1 1% 

| 5 5 Or, 


* 


the other ſons of A. an eſtate in tail male. 3 Bur. 1570. 
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Or, t0 tauo ſons for life, and afterwards to their ſons and the, 
heirs, and that the one ſhall be heir to the other, and if both tj 
without iſſue, ts B. the two ſons have eſtates-tail. R. 1 Rel, $36, 
*So, if a deviſe be to 4.'s three ſons ſucceflively in tail male, 
remainder to all and every other ſon of A. without namins 
any eſtate ; remainder for want ef ſuch iſſue, to B. in tail male; 


1 Bl. Rep. 499, 521.* 5 

So, if a man deviſes that land ſhall deſcend to his fon, and that 
his executor ſhall take the profits till his ſon dies without iſſue, and 
if he dies without iſſue, that the whole ſpall remain, &c. the ſon 
has an eſtate-tail. R. 1 Rol. 839. J. 40. | 

So, if a deviſe be 720 A. for life, and afterwards to the hiirs 
male of the body of A. now living; a ſon of A. then living, takes 
in tail. R. Pol. 457. 2 Vent. 313. 2 Jon. 100. 


So, if a deviſe be to A. and the heirs of his body for 500 years; 50 U 

it ſhall be an eſtate-tail, and not a term. R. Mod. 773. R. '[ 
-2 Cro. 62. 1 Co. 87, Semb. to be but a term for years, but no be ſe 
reſolution. Cited to be a term for years. 1 Rol. 741. J. g. WE 
2 Rol. 424. | | jad, 
So, if a deviſe be 10 his avife for 775 if ſhe do not marry; but if tema 
ſhe marries, to A. and the heirs of his body, remainder to B. thr main 
ſecond ſon in tail, remainder to C. the third jon in tail; A. the 0 
eldeſt ion has an eſtate-tail, tho* the wife does not arry: for Mart 
the intent appears to entail the eſtate and the words ſhall be tranſ- *L 
poſed for that purpoſe. R. 3 Lev. 125. Ray. 428. and | 
[If A. deviſes lands to his wife for life, then to his ſon I. for and t 
life, then to his ſon G. and his heirs for ever; and if he dies with 
without heirs, then to his two daughters K. and J.; it is an ine b 
eſtate-tail in G. Tye v. Willis, M. 7 G. 2. C. T. T. I.] lac, 
- [If A. give to truſtees two long annuities, one for D. for life, Ve 1 

. remainder to D.'s ſon, remainder to the iſſue- male of his body, have 


, remainder over; and the other to his ſon E. for life, and in de- 


fault of iſlue-male, remainder to C. for life, to his iſſue- male in 


tail-male, to D. for life, to D. “s ſon for life, remainders over; Bu 
and wake C. executor; E. dies without ifſue male; the ſon 2 con 
of C. born after teſtator's death dies, and his father adminiſters; devi 
C. joins with D. in ſale of the firſt long annuity, and D. te- with, 
ceives the money. As to the ſecond annuity, there being words and | 
of limitation, ſuch as would create an eſtate-tail in real eſtate, 2 Cri 
the birth of C.'s ſon, the whole interett in remainder after C.'s So, 
death veſted in him, and C. is abſolutely intitled to it as his ad- Lage, 
miniſtrator. As to the firſt annuity C. and D. ſhall replace it to . zo. 
D.'s ſon, and C. may have relief againſt D. {wie v. {* If 
P. 1738. 1 Athyns 429. ] „„ the if 
[1f A. deviſes to truſtees in fee till B. attains 21, and if B. at- 0 B. 
tains 21, or has iſſue, then to B. and the heirs of his body ; hut N. 7 
if he die before 21, and without iſſue, then over. If B. attains Ac 
21, or has iſlue, an eſtate-tail veſts in him, and the limitatuon or i} 


over is a remainder which takes place on his death without ifluc i mn 
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il he dies without iſſue before 21, it goes over by way of execu- 
tory deviſe. Browon/aword v. Edwards, H. 1750. 2 Vexey 243.] 
if A. deviſes all his real and perſonal eſtate to truſtees, to pay 
che rents and profits to B. for life, then to her ſon C. for life, 
then to pay them to the heirs of his body, and for want of ſuch 
iſue to the other ſons of B. in tail, then to the daughters of B. 
and for want of ſuch, to convey to D. in fee; C. is intitled to a 
conveyance in tail of the real, and to the abſolute property of the 
perſonal eſtate. Garth v. Baldwin, T. 1755. 2 Vexey 2 | 

[If an ordinary man makes his will of all his worldly, -&c. 
gives ſeveral ſmall legacies payable in 12 months, gives lands 
to 4. B. and C. not to be parted, but the rent to be parted be- 
teen them, then to C. a houſe, Wc.” (without further limitation) 
and declares, that if either of the perſons before named die avith- 
nt i/uc, the ſaid legacy ſhall be divided between them that are left 
alive; C. has an eſtate-tail in the houſe. Hope v. Taylor, P. 
29 G. . 1 a. 268. 39 | 
Land purchaſed by money deviſed to be laid out in land ſhal 
e ſettled in the ſame manner as if the deviſe had been of land it- 
40%; therefore, if 4, deviſe that all his money ſhall be laid out in 
lind, and ſettled on his eldeſt ſon and the heirs male of his body, 1 
remainder to his ſecond ſon, and the heirs male of his body, re- WW | | 
mainders over : chancery will order the land to be ſettled in man- 
ner of the deviſe, and not in ſtrict ſettlement, as in the caſe of 
marriage articles. 1 P. V. 290.9 e 

*Zuc it the deviſe be to truſtees, in truſt to be laid out in lands, 
aud ſettled on B. for life, without waſte, remainder to truſtecs, 
and their heirs for the life of B. to ſupport contingent remainders, 
with a power to g. to make a jointure, remainder to the heirs of 
tue body of B. remainders over: here B. ſhall be but tenant for 
lac, with remainder to his firſt, c. ſon. 2 P. . 471. Other- 
viſe if lands had been deviſed to the ſame uſes, for then B. would 
lave had an eſtate-tail. Id. Ibid.“ | 7 


(N. 6.) What not. 


But if an eſtate be limited over after a death without iſſue upon , ante, 
contingency, this does not make an eſtate- tail. but an executory (N. 4.) — 
deviſe: as, if a man deviſes to A. and his heirs, and if be dies Pot, (N. 7.) 
without iſſue in the EG of B. 10 B. and his heirs: A. has a fee, 
and B, only a poſſibility. R. 1 Rol. 835. J. 45. Bridg. 3. 

2 ro, 592. R. Dy. 354. 2. 

So, it he deviſes zo A. and his heirs, and if he dies before mar- 
Vage, or within age and without iſſue, then 10 B. R. 1 Rol. 135. 
o. Hard. 150. oY | | 

If he deviſes 79 his wife, and if Me has i ue, to ſuch que, or if 
the iſſue dies within age, cr before his qvife, or if ſhe has not iſſue, 
N 7 ” wiſe takes only for life. R. 2 Cre. 199. Vide poſt, 

A deviſe ro 4 Jon for life, and after his death, if he dies auiib- 
7 then living, to 4 daughter ; the ſon takes but for life. 

ent, 231. EE, 
, 80 
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So a deviſe 2% A. for life, and if he has iſſue male, 10 ſuth, Nee 
male and his heirs; and if he dies without ue male to H. and H. 
heirs; the iſſue has a fee, and not an eſtate-tail. R. 1 Fal. 22 

To A. B. and C. and if they live unto full age, and have 72 
then to them and their heirs; and if they die without iſſue, to B. ſhall 
be a fee, and not an eſtate-tail. R. 2 Leo. 69. 3 Leo. „% 

So, a deviſe to A. and his heirs, and if he dies before 21 and 
ewithout heirs of his body, to B. Dub. Hard. 148. 

So, a deviſe to A. and the heirs male of his body, and if he dies 
without heir of his body, to B. will be only a ſpecial tail to A. and 

not a tail general. R. Mo. 13. 4 Mod. 318. R. Dy. 171. 4. 
Bend. pl. 114. 1 And. 8. _ | 

So, if a deviſe be to A. and afterwards to his firſt: ſon and the 
heirs of his body, then to his 2d, zd and other ſons in the ſame man. 
ner, and for default of ſuch iſſue to B. fc. and afterwards there is 
a memorandum, that A. do not alien from his heirs male, but that 
after default of ſuch I ue, the land jhall remain io B. This does 
not reſtrain the firſt words; for the ſon of A. ſhall take in tail 
general. R. 3 Mod. 81. Pol. 657. 

*But the words, for want of iſue male, in this caſe, gives no 
eſtate tail to A. himſelf. 1 P. V. 54% 

So, if a deviſe be to A. for years, and afterwards to the heirs 
male of his body, and for default of ſuch iſſue to B.; it ſhall not be 
an eſtate-tail to A. by implication, when by ſuch conſtruction his 
expreſs eſtate for years will be merged. 1 Sal. 226. 

So, if it was fo A. for life, and afterwards to his firſt, 2d, and 
3d ſon in tail nale; and if A. dies without heir male, to B. it ſhall 
not be an eſtate- tail in J. R. 1 Sal. 236. 2 Ver. 450, 546. 

Or, zo his ſiſters A. and B. for life, and if they leave iſſues, ts 
them or the ſurvivors and their iſſues, and if his fiſters die with- 
out iſſue, or baving iſſue ſuch iſſue ſhall die without iſſue, to D. is 
only an eltate for life in the ſiſters with remainders in tail to their 

[This iſſues, R. 2 Mod. Ca. 382, 384.* | 
— lf a man having an eſtate not within the ſtatute de donis, (as 
"he houſe an AnNUIty in fee iſſuing out of the four one-half per cent. duty in 
of lords, Barbadoet gives a power by his will to his executors, to intail it 
tho' nine on his daughter and her iſſue, and in caſe of her death, and 
Judges held failure of her iſſue, to divide it in moieties between his two ne- 
i agar hews ; his intention being, that it be made good to her for lite, 
3 3 and to her lawful heirs for ever, and on failure thereof, to his 
eftate-tail, two nephews, moictively. As no remainder can be created of 
Str. Rep. an eſtate not within the ſtatute, it is void as to the nephews ; aud 
805. Eg. Ca. it muſt be ſettled to the daughter for life, and to the heirs of her 
Abr. 185.] body; which is a fee-ſimple conditional, with power, after iſſue 
had, to alien. E. Stafford v. Bulkley, H. 1750. 2 Vezey, 170-] 
Vide poft, (N. 7.) , | 


(N. 7.) What Words make an Eftate only for Life. | 


But if a man deviſes to another indefinite, he takes only for life, 


tt. 40. Pol. 541. . «To 
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i : To make a deviſe of lands without any /imitation, in fee, ſuch 


a a maniſeſt intention muſt appear, that the teſtator meant to give 

** \ foe, as may ſatisfy the cox/cience of the court, in pronouncing 

: it Goh, If it be barely problematical, the rule of law muſt take 
Il place. Coup. 235. | | 5 | 

| If one deviſes all his lands, tenements and meſſuages what 
4 tever, after debts, legacies, and funeral expences paid, to his 


brother-in-law, he has only an eſtate for life. Semb, Mer/on v. 

Blackmore, T. 1742. 2 Aikyns 341. ] _ es 

d So a deviſe to A. for life, and afie/wards to his three daughters 

equally to be divided ; the daughters take only for life. 1 Rol. 833. 

. 40. 834. J. 35. K. Mo. 594. K. 1 Ver. 65. Son + 

5 Or, part to A. for life, the other part to B. and after the death of Vide ante, 
A. the arhole to B. he takes only for life. 1 Kel. 834. J. 20. (N. 6.) 


1 So a deviſe 7 baue ſons and their heirs, and if either dies before 
it marriages. Or coil bin age and ithort iſſue, the whole to the ſur- 
a vivo; the ſurvivor takes only for lite. 1 Kol. 836. J. 5. Ft 
il So, a deviſe 7 three daughters, and if one dies before the others, 5 
the cne ſhall be heir to the other, gives but for life. 1 Rol. 836. | 
9 . 35. K. cent. 1 Rol. 833. J. 45. Vide ante, (N. 4.) | ; | 
do, a deviſe to a wife until B. attains 24 years; and if B. dies, 
1 % A. B. takes only for life. R. 1 Rel. 836. J. 45. AAS 
s So, if a man deviſes to A. for life expreſsly, remainder to his 
1 heir nale and the heirs of bis body, A. takes only for life. R. 
1 Co. 66. 5. Cro. 453. R. Mo. 593. | | 
1 So, 10 hel and and wife fer their lives, remainder to their men- 
I wiigren, and they have a ion 2 ee. R. 6 Co. 17. 
Or, to A. fer life, remainder to the ſons of his body, 1 Rol. 
* 837. I. 10. 1 Vent. 231. | | 
x Or, remainder to his .ifſive, where he has two ſons in ef. 
MH Cert. Cro. El. 742, 734. for the remainder is void for the un- 
v cenainty : but Hale Semb. acc. 1 Vent. 229. 
„ appoint A. heir for life of all my eſtates, and after his 
1 death to his ſon 7. and his heirs male for ever, but if 7. 
* * ihculd die without iſſue, then to his next heir male for ever, 
* the cer to be preſerred before the younger, and if no male 
1 * Live left behind ſaid A. then the eſtate to devolve to the fe- 
5 © 223; and if no females then A. to give and diſpoſe of the 
5 tame as he ſhall think fit.“ A. had at the time of making the 
bh „. who died ſoon alter teſtator, and a daughter who had 
of er ton S. who was then dead, but teſtator knew it not. . 
d 1402 an eftate for life, daughter in tail-general and remainder in 
Ty 10 15 veſted in A. Fell v. Fell, F 13 (ON 23 Will. 399. 
le do, 4% A. for life, and that he may diſpoſe to which child he 
] j-ejcs, R. 1 Mod. 189. Lat. 40. R. 3 Leo. 71. Vide infra. 
Ver P. M. 149. „ 
Do, if a man deviſe all his eſtate to his wife ; ond in caſe of 
(10% bappening to her, he deſire his executors to take care of the 
1.301 tor his daughter; the wife mall take only an eſt»te for 
e de, wich remainder in fee to the daughter. 1 Brown. Ch. 


Rep. 459.* 


0 Vol. III. F f So, 


131 


5 


So, if a deviſe be to 4. generally, and 10 his ies or chilli 
where he has children living; it will be but an eſtate for life. 
Fer Hale, 1 Vent. 229. | 

[If a man deviſes to his wife for life, then to his fon and hi; 
heirs lawfully begotten, vix. the firſt, ſecond, c. ſucceſſive . 
lawfully to be begotten by his ſon, and the heirs of the body of 
ſuch firſt, ſecond, &c. ſon, according to ſeniority; and in de. 
fault to the right heirs of teſtator ; the ſon has only an eſtate for 


life. Law v. Davis, M. 36G. 2. Sir. 849. Ld. Raum. 1561,] 


To A. and his eldeſt iſſue male; tho' he has no iſſue living. K. 
Cro. El. 40. 1 And. 132 


To his avife until his daughter and heir attain 16, ond if the © 


daughter dies, B. ſhall be her heir; the daughter takes only for 
ide. Ar 27.43 £0. 55. | TY 
So, a deviſe to A. and his heirs, and if de dies within age, to 
all his younger children; the younger children take only for life, 
R. Ca. Parl. 210. Skin. 339, 563. | 
Tho' the deviſe be of hie ſhare in the New River; for bar: 
imports his part only, not his eſtate or intereſt in it. R. & af; 
in Parl. Ca. Parl. 210. Skin. 339. 
So, if a deviſe be zo A. in tail, and to B. and other ildien 
other lands in tail, and if any child dies within age and nu mar- 
ried, his part ſhall go to the ſurvivors; the ſurvivors take ſuch 
-part only for life. K. 2 Ver. 388. R. 2 Leo. 129, 193. 3 Le. 
180. Cro. El. 5 2. | | 
So, to A. for life only without impeachment of avaſte, aid if 
he dies leaving iſſue, to ſuch iſſue and his heirs, gives only an 
| eſtate for life. R. 2 Mod. Ca. 261, 383. | 


Or, to A. and B. for life, fc. and if either leave ifie, to ſuch 


fue, their ſurvivors or ſurvivor the mothers ſvare and their re. 
ſpecti ve iſſues, R. 2 Mod. Ca. 253» 256, 382, but this wwas re- 


' [*Zg. 4 * werſed by the peers, 9 J. acc. 3 con. to the judgment. 
Abr. 1 


Str. Rep. 


* $05.] 


for life. R. 3 Lev. 434. 1 Sal. 224. 


So, a devife to A. for /ife witheut impeachment ; and if he has 
iſſue male, to ſuch iſſue male and his irs; aud if he ſhall not have 
ſue male, part to B. and his heirs; and if A. dies without 11 
male, the other part to C. and his heirs; A. takes only for lite; 
for the words, if” A. dies without ie male, are to be taken wit 
regard to the words before, viz. if he jhall not have if? malt, 
and by the firſt words the intent appears that 4. ſhall take or:y 

Or, t A. for fe, and if he has no iſſue living at his death, '1 

B. and his heirs, 
R. Ray. 28. 1 Sid. 47. - 5 
So, a deviſe to A. for life, remainder to his fit ſin I oils 
remainder 70 his ſecond ſon in tail, and fo to all and every tit heirs 
male of the body of A. and their heirs male, gives to A. only fes 
life. R. 2 Lev. 224. os 1 
So, a deviſe to A. for life, and afterwards at his dig 17 - 
of his children then living; he has only an eſtate for lit, Wi 
power to diſpoſe in fee, R. 1 Sal. 240. | | 85 
f , 


ut if he has iſſne at his death, to the heirs of A. 
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80, if a man deviſes to A. in perpetuum, habendum to him for 

life, Lat. 44. | 5 | 
Or, the fee of his eftate to A. for life, or to A. generally, with 

remainder to another. Lat. 44 Dy. 357. 4. in narg. 


£ Or, the fee to A. and after his death to B. who was A.'s heir; 
If takes for life, remainder to B. for life, remainder to A. in 
5 fee. R. Dy. 357. Bend. pl. 293. | 
Or, to A. in petpetirum, remainder 1 B. in fee; A. takes only 
J for life. Dy. 357. 4. in narg. Re 
. So, if he deviſes 7% A. paying out of the profits ſo much; it 
3 ſhall be only for life. 2 Ver. 106. Vid ante, (N. 4.) 
be Or, paying fer it ſo much per ann. which is leſs than the yearly 
” value. R. Dy. 371. 6. D. 6 Co. 16. a. | 1 
So, a deviſe 70 A. upon condition, that if he ſells but to M. 
. enly, who is a joint purchaſer with ine, M. may enter : A. has it 
ſe, only for life. R. Fon. 212. ; 5 
So a deviſe to his ci for life if ſhe does not marry, gives an 

* eltate durante viduitate. R. Ray. 428. | 8 
1 A deviſe to A. during his exile from his baun, country, gives an 
| late for life if he does not return, tho' his ſtay here was volun- 
258 tarv.. K. 2 Jon. 74. 1 Vent. 325. 2 Lev. 191. 2 Mod. 223. 
= But if a deviſe be 70 A. for payment of legacies and debts of the 
ah titator and afierwards to B. for life, Sc. A. has not a freehold, 
26 he would have if it were by deed, but a chattel only; tho” the 

| erd of the term be uncertain. Per 2 J. Cro. El. 315, 316. 
Tj $ Co, 96. a. Semb. Al. 45. 5 | 

" Or, a deviſe 10 A. during his ſon's minority. Cro. El. 316. 
Pk Or, till B. attain his age of 21 years. 2 Mod. 289. K. Dy. 
ſuc 210. R. Cro. El. 262. | : 
hes So a deviſe for payment of debts till B. attain the age of 21, 
Fe: ſhall be a deviſe f a term till that time, tho” B. dies before ſuch 
1 age. R. Ca. Ch. 114. R. 3 Co. 21. MES 
at So a deviſe to A. and tþe heirs males of his body, remainder to 
1150 B. E . and if' A. has no iſſue male, but daughters, that fuch daugh- 
H.; ters joa'l take the profits till B. pay 400 J. A. dies, having no ion, 


with 11 1 the daughter ſhall have a term till B. pays 4001. 
— Dab. 4 : 45 ; 


rn a deviie % A. at his age of 18 years, and that his wife ſhall 
ae the profits, to her uſe till A. attains 18 years, gives a term 
I fr fo many years to the wife, which her 2d huſband ſhall have, 
7. and may aſſign. R. Hutt. 36. Bs 
lt 4. deviſes lands to B. and C. Sc. in truſt, out of the pro- 
hf ca Pay bis grand-daughter D. 100/. maintenance, till ſhe 
* R ry or die, the reſidue to pay debts, Sc. then for D.; and at : 
5 *7 marriage, under certain conditions, to convey to E. for liſe 
/ au wefte, remainder to her huſband for life, remainder to the 
5 5 * her body, with remainders over; and on further truſt, if 
27 * re DO" to the uſe of B. for life, remainder to the 
| eig other grandaughter E. in tail, remainder to C. tor life, 
85 mamder to his firſt and other ſons, remainder to teſtator's 


it heirs; and on further truſt, if D. marries contrary to the 
FEE directions 
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* D. for life, remainder to preſerve contingent remainders, c. 
mainder to her firſt and other fon, with remainders over; a; t, 
the other moiety, to E.'s ſon in like manner. 
an eftate for life ans waſte, with remainders over in ſtrict ett. 
ment, as being the intent of A. upon the will, and this ory 
a truſt-eſtate executory. Had it been an immediate deviſe, | 


would be an eſtate-tail. 


fon, M. 1741. M. 1743. P. 1744. 2 Athyns 246, 247, 250. 


A. for life, without waſte, remainder to truſtees to preicrvc cu. 


tin 
; and for default to his nephew B. for life, without watic, ie. 


- 


ES of 


irections in the will, then to convey to truſtees as to one moiety 


D. has but 


La. Glenorchy v. Befville, M. 7 C. 3. 
. | | | 

[If A. deviſes leaſehold eſtates to truſtees, in truſt, to aſſign to 
bis grandaughter M. at 21 or marriage, if ſhe marries with their 
N if ſhe marries without, then to convey to truſtees for 
the ſole uſe of M. during life, and then for the uſe of her iſ; 
M. marries without Saint, truſtees convey, huſband dies with- 
out iſſue; M. has only a riglt for life, for the iſſue by any 
huſband would take by purchaſe. Champion v. Pickax, P. 1775. 
1 Athyns 472. | EE, 5 

[If a man deviſes his lands to A. for life, remainder to 2, ard 
C. and their heirs, to ſupport contingent remainders during 4. 
life, remainder to the heirs of the body of A.; A. takes an eſtate 
for life not merged by the deviſe to the heirs of his body, but b 
that deviſe an eſtate-tail in remainder veſts in A. Cu/jon v. Ci. 


tamen quære, for lord Harawicke was not ſatisfied with the opi- 
nion of the judges in this caſe. Per Lord Mansfield 2 Bur. 109, 
et vid. the caſe of Perrin v. Blake, 4 Bur. 2579. which is fiat 
lar to this, and which was reverſed in the excnequer chanbe, 
by ſix judges and barons againit two.“ ] 

[If a man deviſes his lands to truſtecs and their heirs, on tu, 
by rents, mortgage or ſale to pay his debts, and then deviſes them 
to truſtees for 500 years, to pay legacies and an annuliy, and 
then to the former truſtees and their heirs, in truſt for his nepacy 


ent remainders, then to the uſe of the heirs of the body ct a. 


mainder to truſtees to prelerve contingent remainders, ten 
the uſe of the heirs of the body of B. with like remaincer: ! 
other nephews, and A. dies without iſſue; this is not a 
executed, but a mere truſt in equity to B. and the whole fer 
ing deviſed to the truſtee, no legal fee can be limited upon it, 
B. can take no legal eſtate, and has not an eltate-tail, it © 
equitable eſtate for life only. Bagſbaco v. Spencer, Il. 16 C.: 
M. 1748. 2 Atkyns 570, 577.) _ 
If lands are ſettled to one for life, and after his data t? © 
er of his body, it is always an eſtate for liſe; if to hum 2%” 
eirs of his body, always an cfate-tail. Meure v. Meare, F. f. 

2 Athyns 265.7 1 : 
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(N. 8.) What Words make an Eſtate Joint, or in Common. a 


If a man deviſes land is A. and B. and their heirs, they are 
enants by a will, as well as if it was by deed, Bend. pl. 


5 to joint-t | 
bot 145. Lat E/tates (K. 1 &c.) | 5 | 
ttle. So, if he deviſes 10 his tao daughters and their heirs, 2 
only re jofit· tenants, and do not hold in parcenary. Dy. 350. 6. 
e, it (Cre. El. 431- : | bent LE 
Fs If he deviſes 2 three, and that the ſurvivors ſhall be heirs to 
the other, they are joint-tenants. Cro. EI. 163. Ow. 25. Jide 
zn 10 3 Leo. 19. : 3 ; 5 
their F he deviſes to the next of bis blood, all in the ſame degree in 
s for conlanguinity take jointly. Per 2 F. 2 Rel. 256. „ 
ſte, If he deviles 2 his daughters A. and B. fer life, equally to be 
With- civided, remainder zo the heirs of B. they are joint-tenants for 
7 any life. KR. 6 An. Eg. Ca. 158.4 :- | | 22d Part of . 
7% If he deviſes to tavo, equally to be divided, habendum to them 2 Med. Cas 
; ard the ſurvivor, they are joint-tenants. Ey. Ca. 158.“ (Vide 
. ard 2 Rel. go. J. 5.) 3 . ; Ps 
r d.'s So, if a man deviſes land to 4. in fee, and afterwards deviſes, | 
eſlate by the {ame will, the ſame land to another in fee; they are joint- =_ 
ut by tenants, 3 Leo. 11. 1 Cro. 49. R. Tel. 210. Cro. Bl. 9. 
. Col Jide ante, (F. 2. — N | | | 
230. So, it by the ſame will, ke afterwards deviſes a third part of . 
e opi- the ſame land to another in fee. 3 Leo. 11. 
100, [Ha man deviſes lands to his wife for lite, then to his daugh- 
lit er A. and her children, on her body begotten or to be begotten 
mber, by . her hutband, and their heirs for ever; and A. has a child 
ac the time of making the will, ſhe takes as joint-tenant. 
1 trull, Caies v. Fack/en, M. 16 G. 2. Str. 117.] © | 
5 then [If 7. deviſes lands to. truſtees and their aſſigns, till B. and C. 
v, and attain, 21, to receive the rents and apply them to their mainte- 
erben nance, and then to B. and C. for their lives, without waſte, and 
e con en to the ute of the heirs of B. and C. as tenants in common, 
; > the truſtees take only a chattel- intereſt during the infancy, and B. 
te, le and C. are joint-terants for life. Trodd v. Downes, P. 1742. 
cn 10 2 Aihns 304. | 
ders ! If a man deviſes lands to truſtees, their heirs and aſſigns, in 
an tral, to permit his ſiſters A. B. and C. and-their aſſigns, to enjoy 
fee be tie premiſſis to their ſeparate uſe notwithſtanding their cover- 
It, 1 ture; and as his ſaid ſiſters hall ſeverally die, gives the premiſles 
but to their ſeveral heirs, with a proviſo, that the truſtees ſhall ſell 
0 6. „at iz ncceflary to pay his debts and legacies ; the ſiſters take as 
waants in common. Sheppard v. Gitbens, M. 1742. 2 Ar- 
1001 5 * 441. : EE 1 5 | 
aud Fut if a man deviſes lands to A. and B. and their heirs equally 
„ 77 's te divided, they are tenants in common. Cent. till diviſion : k 
made. Dy, 25. 4. in marg. R. 1 Leo. 258. R. Mc. 594. R. | 


3c. 39. C. R. cont. Cro. El. 330. Acc. 2 Rel. 89.1. 40. Vide 
-eancery, (3 V. 4.) Hates, (K. 8.) | | [IE 
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II A. deviſes kis lands to truſtees, to ſell and pay dobts, the 


rehdi:te to go and be equally divided among his three younger 
children, and the ſurvivor of them, and their heirs for ever, they 
take as tenants in common; *©* equally ie be divided,” now being 
allowed to make tenancy in common in wills, though not for. 
meriy, nor to this day in grants. Stones v. Heartly, M. 1788. 
1 Vexey 165.] = 

[11 a man deviſes land to his wife for life, and after her death 
to A. B. C. D. and E. his ſons and daughters, and the furs ivor; 
and ſurvivor of them, and the executor of ſuch ſurvivor, ſlare 
and ſhare alike, as tenants in common, and not as joint-tenacts; 
it is a tenancy in common in fee. Reſe v. Hill, P. 6 C. ;. 
3 B. M. 1881.] 


So if a woman deviſes a houſe to her huſband for life, to her 


brother for life, to the children of her couſins A. and B. or ſuch 
of them as ſhall be then living, ſhare and ſhare alike, and if the 
brother is not living at the bulßand's death, that then the houſe he 
divided amongf the children as aforeſaid ; it is a tenancy in com- 
mon to the children, and not for life only. Oates v. Bryan, 
P.6G. 3. 38. M. 1695.) 

Or, 7 A. and B. equally, without more. Dub. Dy. 25. a. 
Semb. Dy. 25. a. in marg. Per Popb. cont. Cro. El. 696. F. 
cont. 2 Aud. 17. | . 

So, if a deviſe be 70 A. and B. and the heirs of either of their 
bodies, they are tenants in common. Semb. Dy. 25. a. in marg. 

Or, heirs of every of their bodies. Dy. 326. a. 

Or, to A. and B. and if either dies, his heir ſpall inherit, 
1 Leo. 258. | 

Or, to three and their heirs reſpeFively, 3 Lev. 373. 

So, a deviſe 70 two equally, and the heirs of their bodies. R. 
Cro. El. 443, 6966. | | 

Or, to two and their heirs equally, Cro. El. 444: 696. 
So, 70 rave equally and their heirs. R. Cro. El. 443, 655. 
Mo. 558. 2 Rol. 89. 1. 37. | 
So, to tavo and their heirs part and part lite. Cro. El. 444 
696. R. Cro. Car. 75. | 

*$o, on a deviſe of reſidue of perſonal eſtate to J. V. and his 
heirs male equally to be divided among them; FJ. M. takes the whole 
for life, and then his ſons equally. Ambler 562.* 

So, to A. and B. children of his deceaſed daughter, and his fur- 
viving daughter, by equal parts, wiz. a muiety to the children, a 
mozety to the ſurviving daughter; A. and B. are tenants in com- 
mon of their moiety. R. 3 Mod. 210. | . 
So, to twvo and the heirs of their bodies equally to be divides: 
Per 2 J. Dal. 77. | | - 

To his two ſons, to be equally divided; they are tenants in 
common for life. R. 1 Bul. 113. | 

To his two daughters, habendum to them in common. Dal. 2. 

To three daughters in tail, and that every of them be the other 


heir in equal portions. R. 1 And. 194. 1 Bul. 13. RET 


7 
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„A man deviſes his lands to truſtees and their heirs, in truſt / 
that the profits ſhould be equally divided between his wife and 
daughter during the life of the wife, and after her deceaſe, to the 
uſe of his daughter and the heirs of her body with remainders 
over; the wite and the daughter are tenants in common during 
the life of the wife, and the eſtate of the daughter dying before 
the wife is an eſtate prr autre Vie, and during the wife's life thall 
0 to the adminiſtrator of the daughter, by the ſtatute of frauds, 
which takes away occupancy. 1 f. V. 34.“ e 
Jo tavo and the ſurviver and his heirs, equally to be divided; 
they are Joint-tenants for life, the inheritance in common. R. #24 Part of 
Fa; Gn: 360-7: | \ 2 Mad. Ca. 
25 three ſons and their heirs, and that the lands be equally to n 15 
feid three fons ; they are tenants in common. R. 2 Rel. 8g. 
. 50. 
Vet if a man deviſes 7 A. and B. equally to be divided, and 
11 the ſurvivor 3 they are joint-tenants, and not in common; 
G7 the intent is expreſs, that the ſurvivor ſhall have it. R. 
I iet. 27. 1 4 0h | 
But 79 5. and B. and their heirs, and to the ſurvivor of them to 
le equally divided, makes an eſtate in common. R. per 3 J. 
P;well, cont. 3 Lev. 373. 1 Sal. 226, 7. 
Yet, to A. and B. equally to be divided, and to the ſurvivor and 
the heirs of the body of the ſurvivor, makes a joint eſtate, R. 
Ii. 211. Rey 
A devile of the reſidue of a perſonal eſtate to three is a joint 
deviſe, and ſhall ſurvive. 2 P. V. 347. Vide etiam 2 P. M. 
52. 3. 


(N. 9.) What Words make a Condition in a Will. 


Many words make a condition in a will, which will not make Vide Condi- 
a condition in a deed. Co. L. 236. 6. Vide Condition, (A. 4.) n, (A. 4.) 
and, if the remedy would be otherwiſe defeated, it ſhall be | 
tzken for a condition: as, if a man having two daughters, and 
no fon, deviſes to one, paying /+ much to her ſiſter ; it will be a 
cendition, and the other daughter ſhall enter for the condition 
broken : for otherwiſe ſhe will be without remedy. K. 1 Rel. 
410. L 50. R. 1 Leo. 174. | 
So, in all caſes where there are words of condition, it ſhall he 
contirued as a condition, if the remedy is not thereby defeated : 
a deviſe to the ſecond ſon, pon condition that he pays ſo 
1: 70 the daughters. R. 2 Cro. 56. R. Cart. 225. ; 
do, if a deviſe be to A. for life, remainder to B. a condition 
wan be annexed to the eſtate for life, and ſhall not be defeated 
the remainder over, KR, Dy. 127. 4. | 
| And if the heir enters for the condition broken, the remainder 
1s 70t thereby deſtroyed. Dy. 127. 3. 
| do, if a deviſe be upon condition to pay 51. per ann. 10 B. and if 
* aces nit pay, B. may diſtrain; it hall be a condition, tho“! 
« Ulreſs is added, Bend, pl. 281. Dy. 348. Vide poſt, (N. 10.) 


449. r 


(N. 10.) What not. N 

But where the intent does not appear to be to make a condi- 8 

tion, words, which otherwiſe make a condition, ſhall not be \ 

conſtrued as a condition: as, if a man deviſes land to B. paying a ir 
rent of 61. per ann. to A. and if it be in arrear, that A. foall 

diſtrain; the clauſe of diſtreſs ſhews that the word, paying, was hn 
not intended for a condition. Dub. 8 Tac. x Rel. 411. J. 6. me 
Lane 56. ide ante, (N. q.) 5 the 

; If he deviſes rent out of land to his younger ſon, for his educg- 

tion in literature ; it does not make a condition, but he ſhall hare ma 

the rent tho? he be not educated in literature. 2 Leo. 154. en 
If he deviſes land to the leſſee of the ſame land, for a longer as, 

term, under the covenants of the former leaſe ; thoſe words do not 400 
make a condition, tho' the covenants of the former leaſe deter- | 
mine with the leaſe. R. 2 Leo. 33. .1 And. 179. Pb. 8. ma 
Cro. El. 288. | h ; and 

So, if he deviſes land to others, 2pen truſt, &c. it ſhall not x7 

be a condition, when he repoles a trutt in the deviſee. E. Cu. 37 

El. 288. Mo. 594. Poph. 8. Bend. pl. 287. | to 
So, if he deviles to his wife paying 3ol. to A. and that fr die 
Gall give bond for payment; for the bond was not necellary, if ber 
this was intended as a condition. R. 1 And. 50. fille 
So, if he deviſes to 4. and gives legacies to be paid out of it; wit 
it is only a truſt. R. 2 Lev. 249. | . 1 
So, if by conſtruing the words as a condition the remedy will [ 

be defeated, they ſhall not be taken as a condition, bur as a li- 19 
mitation ; as, if land of the nature of borough Engliſb be deviſed Par 
to the eideſt ſon paying 40s. to his other children : it ſhall be of 
taken as a limitation, and the other children may enter for nor- to b. 
payment: whereas if it ſhould be a condition, the eldeſt fon lis g 
himſelf, who was heir, would take advantage of it. R. Cr:. one 
A. 205. 3 Co. 21. 4. 10 Co. 41. 2. R. 2 Cro. 59 1. bein, 

So, if a man deviſes land to an elder ſon, gon condition that he their 
pay to two younger ſons, c. and that they for nou-paymen Hal that 
enter. R. 1 Rol. 411. I. 28. Cro. El. 833, 920. Mo. 644 time 

Noy. 51. | 55 to th 

So, if he deviſes to a younger ſon, paying /o much to his daugh- ditio 
ters, and if the younger ſon dies before full age, to the eldeſt ji time 
paying, Sc. and if” be dees not pay, ia the daughters; this thall be ave ; 

a limitation. R. 1 Kel. 411. J. 50. Cro. El. 376. Ow. 112. | Corp 
Gouldſb. 154. | | oz. 

So, if a deviſe be to A. and B. and their heirs, eee e 5 
if either of them dies, the ſurwuivor ſhall ſell for payment of lige- han 
fog it Wal be a dr Te 4 aps 3 for then As 
the whole would be defeated. R. Cart. 3. 

So, if a deviſe be to A. for life, or in tail, provided that if d. 
marries without conſent, &c. it tall remain to B. it ſhall not be 
a condition, but a conditional limitation, upon which B. may Th 


enter if A. marries, c. K. 2 Lev. 21. Ray. 236. 1 Ms: &viſe 
nm. 203-- > SIR _ 
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So, in all caſes where a remainder is limited to another upon 
2 breach, or failure of a condition. Per Periam, 1 Leo. 283. : 
R. 2 Lee. 38. Ow. 8, 55. 1 Rol. 411. J. 30. 45 

As, if a deviſe be to A. his heir, and other land to B. and if 

A. cle B. the deviſe to him ſhall be void, and B. Gall enter; 
-{:a1] be a limitation, and not a condition. R. 2 Mod. 7. 

6), if a deviſe be to a woman, provided that ſhe marries and 
las iſſue by one of the name of S. and for default to B. tho? the wo- 
man takes an eftate-tail, it ſhall be conditional limitation to B. if 
tte woman dies not having iſſue by S. R. Sal. 570. | 

But a deviſe for life, or in tail, upon an expreſs condition, re- 
mainder over to another, ſhall be taken as a condition, tho' by 
entry for the condition broken, the remainder will be deſtroyed: 

* 15, a deviſe 7 A. in tail upon condition that he do not alien, and for 
ofault of ie, remainder to B. in fee. Per 2 J. 1 Rol. 412.1. 7. 

f a deviſe be to a woman of a rent charge for life, and if ſhe 
marries, that his executor pay her 1001. and the rent ſhall ceaſe, 
ad return to the executor 3 it ſhall not ceaſe till the 1001. be paid. 

Pir 1 J. 1 Mode % 3 

f æman poſſeſſed of leaſchold deviſes to his wife for life, then 
to tuch child as ſhe is erffent with, and its heirs for ever, if it 
dies before 21 without iſſue, the reverſion one-third to wife and | 

her heirs, one-third to ſiſter E. and her heirs, and one-third to x 
liter J. and her heirs ; and. makes wife executrix, and dies, 
vile not being enfrent, the deviſe over in thirds is good. Andrews 

v. Fulham, 7 11 C. 2. Str. 1092. Andr. 263.] 

[So with regard to fee- ſimple lands. Guliver v. Wicket, M. 
19 C. 2. in B. R. Sed contra in C. E. per Willes C. J. and 
Parter J. Str. 1093.] 3 | 

So, if a man deviſe to his /n of whom he ſuppoſed his wife 
to be enſent at the time of making his will, ao he ſhould attain 
/i5 age 21 years; but if it ſnould happen to be a daughter, then 
one cie:;y to his wife, and the other to his t daughters (there 
being one daughter alive at that time) when they thould attain 
tieir ages of 21; if either of the daughters ſhould die before 
that time, her ſhare to the ſurvivor, if both ſhould die before that 
time their moicty to the wife in fee; if ſhe ſhould die, her ſhare 
to tne daughters; this is a limitation of the eſtate, not a con- 
dition; and if the teſtator die, his wife not being enfient at the 
time of the will, or at his death, and the daughter die under 
age and without iſſue, the wife ſhall take the whole eſtate. 

f Corp, 40.* . 6 „ 


* 


A; to a deviſe for payment of debts, and legacies. Vide 
Chancery, (3 A. 3; CE} = 
As to a deviſe of lands to be ſold. Vide Chancery, (3 A. 6, 7.) 


(N. 11.) Condition, how expounded. 


„The words of a condition ſhall be expounded ſtrictly: as, if a 
&riſc be to 4. B. and other children ſeverally in tail, on 
: | | . 


DEVISE 


that if any child dies within age and before marriage, his part Kall 
go to the ſurvivors ; if A. dies before marriage, and afterwarg; 3. 
dies before marriage; tho? his part which accrued by the will 
ſurvives, yet that part which he had by the death of A. does net 
go to the ſurviving children. R. 2 Fer. 388. | | 
05 I give to my grandſon, his heirs and aſſigns, but in caſe he 
ce dies before 21, or marriage, and without ifſue, then to B.“ 
ſhall be expounded, * in cafe he dies before 21 unmarried, and 
« without iſſue;“ and attaining 21 is a performance of the con. 
dition, eſpecially as it is not a condition precedent. Barhey v. 
Suretees, M. 16 C. 2. Sir. 1175.] ide 1 Term Rep. $46.* 
If one deviſe lands to his wife for life, and after her death to 
his ſon in fee, on condition to pay his daughter 1000/. within a 
year after the death of J. S. with a proviſo that, if the money be 
not paid, the daughter may enter and receive the profits till pay. 
ment; J. S. dies living the wife; the daughter ſhall have the 
1000/7. during the life of the mother, and in default of payment, 
equity will decree a ſale of the reverſion. 1 P. V. 478.“ 
Under a deviſe to a wife for life, provided ſhe remain a wid; 
but in caſe ſhe marry a ſecond huſband, then to J. S. her be 
all attain his age of 23 years ; the wife has an abſolute eſtate 
till J. S. be 23, tho' ſhe marry before. 1 Term Rep. 389.* 


(N. 12.) What Words make an Eftate by Implication. 


So by a will a man may have an eſtate by implication, where 
ſuch implication is neceſlarv : as, if a man deviſes a houſe to hi: 
ſon and heir after the death of his wife ; the wife, by implication, 
ſhall have it for her life; for his heir cannot take till her death. 
Vau. 262, 3. R. per all the J. 15 H. 7. 17.6. R. Me. 852, 3. 

So, if he deviſes to A. his ſon for life, and after the death f 
A. and his wife, to the next heir of A. the wife of A. takes for 
life. R. 1 Leo. 257. 1 

So, if he deviſes 7% all his ſons except A. and if all his ſins di. 
without iſſue to B. without ſaying, except A. he ſhall take in tail 
before B. ſhall have it in remainder, Dal. 4. 

If a deviſe be to A. till his daughter and heir attains 16, cd 
if the daughter dies, B. ſhall have it; the daughter takes by im- 
plication for life. 3 Leo. 55. | 

So, if he has two daughters his coheirs, and deviſes to ore 
after the death of his wife ; the wiſe takes by implication for lite 


KR. 2 Fer, 784. - | | | 
So, where the implication is neceſſary, the deviſee may take, 


tho? he takes another thing or Jand by expreſs words in the fame 


will: as, if a man deviſes goods to bis awife, and after the death 
his awife deviſes his houſe to his heir. Yau. 263. : 
*So, if a man deviſe lands, © which he has before given to A. 
over to B. on a certain event happening, tho? in fact he had no: 
before given theſe lands to 4. this is a deviſe to A. by impli- 
cation. Ambler 061.* | * 


death 


Jov it f 
longer, 
the ſam 
cited to 
give hit 
P1Yen te 
2 Bl. R 
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| So, if a man poſleſſed of a leaſehold eſtate for lives, deviſe 
+ to his daughter Mary, after the death of his daughter Betty, 
tho next ceftuy que vie, this is a deviſe to Betty by implication. 


2 Bl. Rep. 092.*. 
80, if a devi ‚ 
of the teſtator's four daughters and the ſurvivor, and to pay the 


ame to ſuch ſurvivor, and the children of ſuch as die; remainder 


to the children (after ſale) in equal portions; the four daugh- 


ters during their lives, are intitled to the annual rents and pro- 
fits, 2 Bl. Rep. 1014.“ | ; 
[If a man deviies to truſtees, to convey to his ſon A. at 23 for 
life, with power to truſtees to ſettle a jointure, and in ſtrict ſet- 
tement on the iſſue of the marriage; but if A. dies without iſſue 


ef his body, then to B. the latter words give -. an eſtate- tail by 


implication. Allanſon v. (litherow, T. 1747. 1 Vezey 24.] 
[If A. deviſes to B. for life, and no longer; he taking the name 

of J. and living at his houſe, and after his death to su H n as he 

ſhall have taking the name of A. and for default of ſuch iſſue to 


C. his heir at law; and after diſpoſing of the next turn of ſome 


preſentations, gives the PERPETUITY of them to B. in the ſame 
manner eas his eſtate ; B. mult by neceſſary implication, to effec- 
tuate the manifeſt general intent of A. be conftrued to take an 
eſtate in tail male, he and the heirs of his body taking the name of 


J. notwithſtanding the expreſs eſtate deviſed to B. for his life, 


and no longer. Robinſon v. Robinſon. Per E. R. unanimouſly, 
M. zo G. 2. confirmed in chancery by lords commiſſioners, 
H. 1757; and aftirmed by the lords, on the unanimous opinion 
of all tne judges. H. 1758. 2 Vexey 225. 1B. M. 38.] 


[If A. by voluntary deed veſts a term in truſtees, to pay the 


pronts to B. his daughter for life, and immediately after her 
death to the heirs of her body, and for default of ſuch iſſue to C. 
her executors, fc. z B. dies, having had a child which died in 
her life-time, the whole veited in B. did it not, it veſts in her 


child, and does not go over to C. by the laſt limitation. Thee- 


bridge v. Ailburne, H. 1750. 2 Vexey 233. ] | 
f a man ſeiſed in fee leaves legacies for life, and in fee, di- 
tecting them to be paid yearly and every year, by his truſtee 


and executor ; leaves a ſum for repairs of the farm, a ſum to 
build a tomb, and he and his heirs always to fee it kept in order; 


and directs a bed to be left in a cloſet, that his truſtee might come 
over and lodge there when he pleaſed, without moleſtation, and 
appoints him ſole executor and truſtee, he paying all debts, c.; 
he takes a ſee by implication. Oates v. Cooke, B. 5 G. 3. 3 B. 
M. 1684.] Wide à ſimilar cafe. 2 Bl. Rep. 1041.“ | 
If a deviſe be to the heirs male of F. S. (who are oniy to en- 
Joy it for their lives, of which none of them are to be tenants any 
longer, nor (hall it be in any of their powers to ſell or diſpoſe of 
the ſame), and afterwards in a ſchedule annexed this eſtate be re- 
cited to be given to J. S. this ſhews the intent of the teſlator to 


give him an eſtate for life; which the law will unite to the eſtate 


Piven to his heirs male, and conſtrue him to be tenant in tail. 
2 Bl Rep. 698, * | | | 


ſe be to receive rents and profits during the lives 
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(N. 13.) What not. N | 
But lands do not paſs in a will by a poſſible and conſtructive 
implication, for the heir ſhall not be difinherited, but by a neceſ. L 
ſary implication : as, if a man deviſes that A. Gall have his lani; 9 
after the death of his ſon and daughter without iſſue ; the daugh- 
ter does not take an eſtate by implication. - R. per 3 J. Yau, ' 
260, 261, 262, c. Vide poſt, (N. 22.) t 
So, a deviſe to his ſon A. of Sofields, and alſo I will that my . 
bargains from N. my ſon A. ſhall enjoy, and his beirs fer ewer, and fir . 

want of heirs of his body, to remain to my heir; A. ſhall not have 6 
an eftate-tail in Sofie/ds by implication. Yau. 262. Cro. Car. 208. D 
If A. leaſes part of his land to a ſtranger, and deviſes 7 l. f 
 ewife his land in the occupation of the leſſee, and after the deceaje e 
his wwife, wills that it, with all the reſt of his lands, ſhall remui; - 
to his younger ſon ; the wife does not take the land, not leaſed, 
a for life. Yau. 266. Mo. 123. 1 


Or, deviſes one acre to his wife for life, and the other acre, 
after the death of his wife, to a ſtranger. R. 2 Leo. 226, 
If A. has 100 acres named Zacks, and let a houſe and 40 
acres to B. and afterwards deviſes the horſe and all lands called 
| Jacks in the tenure of B. to his wife, and all his hauſe and all other 
F ands named Jacks to B. after the death of his wwife ; ſhe ſhall ro: 
have the reſidue of Zacks for her life. R. 2 Leo. 226. Vit 
ante (N. 3.) 5 TY 
If a man deviſes to 4. for life, and afterwards bat the lan! 
ſhall return, afier the death of him and his wife, to B. and 1, 
heirs of his bedy, who was not heir to the deviſor: the wiſe takes 
nothing, but his heir ſhall have it during the life of the wile. 
KR. 2 Jon. 98. 2 Lev. 207. | | 
So, if a term be deviſed to his ſon after the death of bis wiſe; 
it ſhall not be a deviſe to the wife, but goes to the executors 1! 
the mean time. Per 3 J. 2 Cro. 75. - ES 
So, if deviſed to his executor after the death of his wiſe; 
for the executor ſhall have it in the mean time as executor, tu 
not as legatory. Per Poph. Tel. cont. 2 Cro. 757. 
If he Grits underwood, as a proviſion for younger children, 
for 23 years aſter the death of his wife ; the heir ſhall have 1: du. 
ring the life of the wife. K. 1 Ver. 22. | 
If a man, having no ſon but two daughters, deviſes part of , 
lands to his wife for life; and by another part of his will, devise 
all his lands, after the death of his wife, to one daughter and tte 
heirs of her body; the wife does not take an eſtate by 1mpvicai 
on in the lands not limited to her for life: for the words, & 
death of the wife, are ſatisfied by the limitation of the jointure- 
lands after the death of the wife. R. Eg. 115. Pr. (. 47% 


2. . — 4 
So, if A. has two daughters by different wen/ers, and deviſe 
moiety of his land to his wife for ſeven years, and that the adde 
daughter ſhall enter into the other moiety at her marr13g*, as 4 


ive 


el. 


„%  -- 


bis avi be enſeint avith g fon, that the fon ſhall have the 
land, if enſtint avith a pe that fhe ſhall have her 
hare auith his two daughters ; the wife is not enſeint ; - ſhe 


enters into a moiety, and within the ſeven years the eldeſt 


danghter marries and enters inco the other moiety, and 


within the ſeven years the youngeſt daughter dies without iſſue ; 


the eldeſt daughter ſhall have only a moiety and not three parts, 
15 the heir of the whole blood ſhall have the other moiety. 

ud. 47. Dy. 342. 2. Fide poſt, (N. 22.) 

"Hh au eftate does not paſs in a will by implication, when 
by ſuch conſtruction his eſtate expreſsly given would be de- 
fir: wed. Sal. 226. Vide ante, (N. 6.) 

$0, no one ſhall be tenant ia tail by implication, when a 2 
die is made to him expreſsly only for life. 2 Ver. 451. E 


(A. 128. *V ide cont. (N. 12. * . 


{If J. ſeiſed of the reverſion in fee of lands ſettled on his ſon 
B's marriage, deviſes them on failure of iſſue of B. and for 
«at 07 heirs-male of his own body, to his daughter F. and the 
lcirs of her body; it does not give an eſtate-tail by implication 
to A. Lady Lan:ſborough v. Fox. Per the judges in parliament, 
P:6 Geo. 2. C. . T. 262.) 

. if-a man gives lands to his daughter for life, and ſays, if ſhe 

carts this life without I ue of ber Boch living at her death, then 
0 e e till A. attains 21, then to 4. after he ſhall attain 21, 
. with limitations over; the daughter ſurviving and having iſſue, 
bas not an eſtate- tail by implication. Lethieullier v. 7 racy, P. 


175+ 3 chu 7848 793. 


if . deviles the refidue of real and perſonal to B. for life, if 


leaves children at her death, all to them, if ſhe dies without 
i fr to a charity; E. does not take an cttate-tail by implication, 
bat on her death without iſſue living, the real goes to the heir at 
la, and the pecſonal to the charity. Vaughan V. Farrer, H. 
1739. 2 rc 182.] 

If a man gives the uſe and occupation of a houſe and fields, 
with the lurnicure, to his danghter tor life, makes the furniture 
beir-looꝛus, then gives the houie to her generally for life, without 
beacament, Sc. and after her death, the premiſſes with all 
Vier re] aſtate to A.; the two firſt clauſes are co-extenſive, and 
{12 has only the uſe and occupation, but has no eſtate by implica- 
tion in tlie houſe, fc. nor in the reſt of the real eſtate. Boon v. 
(erg ort , P. 1751. 2. Jegey 277. 

[Ir J. devites lands to B. in tail-male then to C. in tail- ME 
Ge, «On condition that wnencver the land thall come to any 
* of the perſons, the perſons to whom the fame from time 
„io time ſhall come ſhall then change their ſirnames and take 

* upon them and their heirs the firname of 4. only, and hot 
wo — ”” (But no devite overs tho' in another proviſo 
there is.) This is not a limitation b by im plication, nor a cond1- 
tion precedent, but ſubſequent and is bar! red by enen Gul- 


lier r. Aſpby, 7.G. 3. 4 B. . 192 9 1] 
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(N. 14.) What words make Croſs-Remainders. 5 


If a man deviſes lands to divers perſons and the heirs of thei, 
bedies, and if they. all die ewithout iſſue of them, or any of them, 
remainder to 4. They all have croſs-remainders in the part of 
each, ſo that A. ſhall take nothing in remainder till each is dead 
without iſſue. R. Dy. 303. 6. Adm, Hob, 33 

So, if he deviſes Þlackacre to B. and his heirs, and YVhiteare 
to A. and his heirs, and that the ſurvivor ſhall be heir to the other, 
if either of them dies without iſſue; B. and A. have croſs-remain. 
ders upon the death of the one or the other without iſſue. R, 
2 Cro. 695. © | | 

So, if a deviſe be 70 A. B. and C. and if any of them dies le- 

fore the others, the others ſhall be heirs to him, equally to be di. 
vided, and if all die without ifſue, to D. &c. each has an eſtate. 
tail. K. 2 Cro. 448. 3 Leo. 19. „ 

So, if deviſe be to his two daughters and their heirs, and if 
they die without iſſue, all the ſame lands to B.; they are croſz- 
remainders to the daughters; for the intent appears, that B. ſhall 
not take till both die without iſſue, and then the whole land. 
R. Ray. 45 3. 2 Jon. 172. Pol. 425, 434. Shin. 18, 

*So, if a man deviſe to his two brothers and his ſiſter, and 
the heirs of their bodies, and for want of ſuch iſſue, to his own 
right heirs; © for want of uch iſſue, ſhall be conſtrued for. 

7 want of iſſue of all of them, and they ſhall take croſs-remain- 
ders. Cowp. 797.5 | 

[If a man deviſes to truſtees, as ſoon as his three daughters 
attain their reſpective ages of 21 to convey to them and the heirs 
of their bodies, and their heirs, as joint-tenants ; the eſtate ſhall 

be conveyed to each at 21 reſpectively, with croſs-remainders | 
to the three daughters. Marriat v. Townly, T. 1748. 1 /e. 2607 
rey 102. ] . 1 
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(N. 15.) What not. 


But where each takes an expreſs and ſeveral eſtate by the 
deviſe, there ſhall not be croſs-remainders by implication : as, !t 
a deviſe be of a houſe to A. and his heirs, another to B. and hi, 
heirs, another to C. and his heirs, and if they all die without Mie, 
the houſes ſpall remain to D. If A. dies without iſſue, his houſc 
ſhall go immediately to D. and there ſhall be no croſs-remainder 
to the ſurvivors. NR. per 3 J. Lee dub. 2 Cre. 656. : 
[If 4. deviſes lands to his wife for life, then to his fon 

and daughter F. and M. to be equally divided between them, 
and the /everal and reſpective iſſues of their bodies, and for want 
of ſuch iſlue, to his wite in fee; this does not create a eroſs- te- 
mainder which is never favoured, and can only be raiſed by an 
implication abſolutely neceſſary, which is not here, the wore 
ſeveral and reſpetive effectually disjoining the title. Davenport“. 


Oldis, 7. 1738. 1 Ariyns 579. [Croſ 
- F 5 


remained, 
rirs t 
77 


„einm 


7 Croſs-remainders have never been adjudged to ariſe merely 
_ theſe words, 7 default of ſuch iſſue. Ibid. ] R 
"$9, if a man deviſes to A. and B. for their hves, remainder to 
heir two ſons and their heirs equally, and each to be Heir to the 
[tier ; and if both die without i ue, remainder to D. If either dies 
tout iflue, his part ſhall go to D. R. cont. 4 Leo. 14. R. 
acc, 2 Rel. 416. J. 25. but it was denied, Ray. 455. & Pol. 434. 
If a man deviſes 70. his grandſen A. and his grandaughter B. 
rally ta be divided, and to the heirs of their reſpective bodies, and 
e default of ſuch I Que to his grandaughter C. in fee. There are 
10 croſs-remainders, but C. ſhall take on the death of either, 
Umier v. Hill, P. 7 G. 2. Str. 969. - Williams v.. Browne, 
1.8G. 2. S'r. 996.) 35 15 
he deviſes to A. his eldeſt daughter and her heirs a houſe, 
a ther to B. his youngeſt daughter and her heirs, and if ſbe dies 
se fixtoen, living A. her houſe jpall be to A. and if A. dies 
85 %%% ine, Irving B. her houſe ſhall be to B. and if both die, 
5 us ue, all the houſes fhall be to others; if B. dies after 16 
itnout ue, A. ſhall not have it, for they are not crofs-remain- 
ders. R. per 3 J. Dy. 330 l Jone 173.) - 

(it a deviſe be to his two daughters and their ie, and for de- 
fit of ſacb iſſte to B. they are not croſs- remainders to the iſſues; 
they have a joint-eſtate for life, with ſeveral inheritances ; 
upon death, tho' the one has iſſue, the part of the other ſhall 
90 % , R. 2 nr. 544, &. 
do, where deviſes are made to three or more, there never ſhall 
b: croſs- remainders to the ſurvivors, without expreſs words, for 
e confuſion and uncertainty. Per Dod. 2 Cro. 656. Adm. 
Fal. 4 W. 20. | | | 
d, if a deviſe be to three ſons ſeverally in tail, and if any one 
ies rc que, the furvicors fhall be each others heir. Dub. 
dar. 92. | | 

li a man deviſes lands to his grandaughters Catherine and Eli- 
021%, 4% be equally divided betavetn them, and the heirs of their 
0921+ reſpectively, and for default of ſuch ifſue to his gran- 
wer an; and Eli abetb dies without iſſue, her moiety goes 
bo in, Comdber v. Hill, P. 7.6. 3: Be Re ths 22. ] 

(nere a man, after ſeveral deviſes, gives the remainder 70 
i four ffers, and a niece fer their lives, ſhare and Hare alike, - 
"12.415 in commer, remainder to their /oxs ſucceilively in tail, 
Manier to their daughters in tail; rever/zon to his own right 
the ſer fiters and the wiece take /everal eſtates for Iife, 
\Vyeveral remainders to their ſons and daughters: there are no 
remainders. Comp. 777. ] | | | 


(N. 16.) What Words make an Executory Deviſe. 


if 
i 
! 

188 


194 avg 1 22 . . . 77. 
c. happens; for in the mean time he has only a poſſi- /, 


life. 


* . 5 0 2 #* 
5 ceviſe be to A. upon a contingency or condition precedent, d ring- 
+53 20Ung, but by way of executory deviſe when the con- ing Uſe, in 


Jas, it a man deviles 7 his ſon in fee, and if be dies in the (NK. 7. 


. 


. ff 

| | life of A. then to A. A. ſhall take when the fon dies (if it be in 
his life-time) by executory deviſe. R. 2 Cro. 590. | 

So, if a deviſe be to A. for ever, that is, if he ſhall have 

ſon or ſons, who ſhall attain 21, but if 4. ſhall die, without ſon 


- or ſons to inherit, that the ſon of B. ſhall inherit ; this is à fee 
in J. with an executory deviſe to the ſon of B. who ſhall take 7 


A. die without iſſue, or if the iſſue die before 21. 1 Be! 3 
Rep. 147.“ | | | 
RE if Laevite be to the /econd ſon (then unborn) of 4, 3 _ 
and after his deceaſe, or acceſſion to his paternal eſtate, then 10 [. 
S his ſecond fon, and his heirs male with remainders over; ſuch the 
ſecond ſon of A. B. when born, will take an eſtate in tail mae 0 l0 
by way of executory deviſe, determinable on the acceſſion of tie 10 
family eſtate, and in the mean time the lands deſcend to the heir 3 
of the teſtator. 2 BY. Rep. 1159. . | of th 
[If a man deviſes to truſtees and their heirs, to the uſe of truſ. may 
tees for 00 years, to raiſe fortunes and pay debts, and after de. dend 
termination of that eſtate to the firſt and other ſons of 4. hi; 1 
eldeſt ſon in tail-male, remainder to B. his ſecond ſon (in being If 
in tail-male, and remainders over; and at deviſor's death /. has 99 ye! 
no ſon, but has one afterwards, ſuch ſon ſhall take by way of fo long 
executory deviſe. Gore v. Gore, MH. 7 G. 2. B. K. On: bodies 
caſe from chancery ; and decree in conſequence, per Tallut C. 7 
Str. 95 8. 5 „3 | | 1100 
It a man deviſes to truſtees and their heirs, to the uſe of tien If, 
and their heirs, in truſt for A. (the eiceſt ſon of B. teſtators end 
heir at law) for life, remainder to his firſt and other ſons ia tail. alt, it 
male, and for want of ſuch iſſue, if B. has any other ſons, to hs ds 
them, in like manner, and for want of iuch iſſue to the Caugh- IG. the 
ters of B. in like manner, and for want of ſuch iſſue to the ri of ſuch 
and other ſons of C. in like manner, and then to teſtator's ngit limitatio 
heirs ; A. dies in teſtator's life, teſtator dies, B. has no other ot freehold 
nor is any remainder-man in ef? except a ſon of C. this ſhall enure viſe per 
as an executory deviſe to any fon B. may hereafter have. I of: and 
Lins v. Hopkins, M. 8 G. 2. C. J. 7. 44+] | peftant © 
A devile zo the eldeſt fon and his heirs, and if he does ng 77 Lalling f 
 fuch and ſuch legacies, to the legatces and | their heirs; t wu 80, a 
effect as to them as an executory deviſe, for his heir does d / hi 
take by the deviſe. R. Cro. El. 920. Yau. 271, = 10 foall 
So, if a deviſe be to A. to commence at a time aſter the ix or B. 
tator's death, and there is no deviſe to any one, fo that it = Fn of 1 
ſcends to the heir in the mean time; this takes effect as an ei- So, if; 


ecutory deviſe; for it cannot be a remainder, there being no pi: vill be 
ticular eſtate on which it depends. Yau. 269. 5 25 
As, if a deviſe be to an infant en veutre ſa mere: for 


R 4 ill and 0 
birth, the deviſe does not take effect. 2 Mod. 9. 1 Sal. . be age 6 
[Acc. per Talbot C. in conformity to the opinion of all the ju cond But 


of B. R. Stephens v. Stephens, M. 10 G. 2. C. 7. T. 246. 
Vide ante, (I.) . = 
[If 255 4 to his wife for life, then to the child ſhe 1 


. . . . g . - wir 
ent with, and its heirs, provided if it die before 21 my 


ul be go 
, contra 


Vo, II 


„ 
| ile, then to 4. B. and C. and the wife is not with child; it is 


n an executory deviſe, and A. B. and C. take on the death of the 
wife. Gulliver v. Wicket, M. 19 C. 2. 1 Wilſ. 105. ] 

1 80 a deviſe, to the daughter of B. who ſhall marry a Norton 

MN within 15 years, is good, by way of executory deviſe. R. 


. 8 5 
* 5 deviſe from Michaelmas for 15 years, remainder to A. 


der will be good, for it deſcends to the heir in the mean time. 
g. Cro, El. 878. Ney. 43. 


the heirs of the body of B. in default, to C. for go years if he 
ſo long live, to commence from the death of B. without iſſue, 
then to D. for life and then to his firſt and other ſons. Teſta- 
tor's intent is to give an eſtate- tail to ſuch perſon as ſhall be heir 
of the body of B. to him and the heirs of the body of B. which 


rot- may take effect as an executory deviſe. And the freehold de- 
de. ſcends (in the mean time) to the teſtator's heir at law. Harris 
bis v. Barnes, H. 8 G. 3. 4 B. M. 2157.] | ö 
ng) [If 4. deviſes land to his wife for three years, to his ſon for 
bas 99 years if he ſo long live, to him for other 99 years if his wife 
y 0t fo long live, to the heirs of his ſon's body, and the heirs of their 
Jn 2 bodies, remainder over in fee; it is a good executory deviſe to 


the heirs of the ſon's body. Doe v. Carleton, T. 21 22 G. 2. 
il 225. ] 


to truſtees for 99 years, with power to raiſe a leſſer term on 
ruſt, if his wife ſhall in four years pay the 550/. to the truſtees 
for his daughter's benefit ; then he gives his lands to his wife for 
life, then to his ſon and his heirs male and female, and for want 


5 right limitation in the wife, taking place as an executory deviſe ; the 
er lo, freehold deſcends to the ſon, till the four years elapſe, or the 
| enure vile perform the condition, as part of the inheritance undiſpoſed 

Het of; and by the deviſe he has an eſtate- tail in the inheritance, ex- 


nit 70 Killing fleet, M. 1737. 1 Atkyns 422.] | 
t * do, a deviſe till A! attains the age of 21 years, and then to A. 
065 Bs 


ard his heirs, and if A. dies before, to the heirs of the body of B. as 


lic of B. yet the heir of B. if he be of full age, ſhall take at the 
ceath of B. by executory deviſe. Semb. 2 Mod. 291. 

0, if a deviſe be to commence within the compaſs of a life, 
It will be good: As, if huſband. and wife ſeiſed of a copyhold 
nd to the heirs of the huſband ; he ſurrenders to the uſe of his 


r tl i vil, and deviſes to the heirs of the body of his wife, if they attain 
Fol. 21 age of 14 years, remainder to A. and the wife has iſſue by a 
- py ſecond huſband which attains the age of 14 ; the deviſe to him 


| be good by way of executory deviſe. Per 7 wi/d. and Keel- 
CIf 


, contra Morton and Wynd. Ray. 163. 1 Lev. 138. 
Foy op r 


and his heirs; if the deviſor dies before Michaelmas, the remain- 


[4. deviſes lands to B. for go years if he ſo long live, then to | 


[If A. gives 550/. to his daughters, and then deviſes his lands 


of ſuch iſſue to him and his heirs for ever; this is a conditional 


pettant on the determination of the 99 years term. Hayward v. 


ttey ſhall attain their reſpedtive ages of 21 years ; if A. dies in the 


449 


450 


D * V8 


[If A. and B. each having lands, ſettle them before their in- 
termarriage to A. for lite, B. tor life, to the children {or ſuch 
eſtates, Cc. as B. ſhall appoint, for want of appointment, 70 
children equally, for want of ſuch iſſue to ſuch perſons and uG 
as B. ſhall appoint, for want of ſuch appointment A.”s land; tg, 
his neirs, and B,'s lands to her heirs; A. dies leaving one n 
B. by will appoints the whole to him, but if he dies without 
iſſue, and under 21, then to others, and he dies ſo unde age 
and unmarried, this is a good executory deviſe. Throufluut v 
Denny,  P.'23 G. 2. 1 Fi. %%. * FF N 

A deviſe of ſuch land to A. the eldeſt fon, ſuch to B. and 
ſuch to C. and if any of them die his eftate ſhall remain 10 Ile 
others, ſhall be a good executory deviſe; and the part of the 
eldeſt is not merged by deſcent of the reverſion. R. 2 Lev. 202, 

So, if a deviſe be to commence within the compaſls of a life 


or lives. 1 Sal. 229. 


Or, within 20, or 30 years. 1 Sal. 229. 

As, a deviſe to A. for 15 years, and afterwards to the firſt ſon 
of B. Ray. 83. If the teftator ſhews, that he intends it ix 
futuro, and not in praſenti. I Sal. 229. | 

[An executory deviſ: is too remote, if it exceeds a life or 
lives in being, and 21 years after. Goodman v. Goodright, M. 
33G.2. 2 B. M. 873.) © | : 

[IF ir is too remote in its creation, the event cannot vary the 
conſtruction. /bid.] | | 

An executory deviſe in fee, is like a contingent remainder, 
(tho? it is not a contingent remainder,) and is transferable to the 
heir of the executory deviſee, who dies before the contingency 
happens. Goodright v. Searle, P. 29 G. 2. 2 Will. 29.) 


(N. 17.) What not. 


But a deviſe does not operate as an executory deviſe but ſot 
neceſſity: and therefore where a man deviſes to A. for life, and 
if he dies without iſſue /iving at his death, to B. it ſhall be a con- 
tingent remainder to B. and not an executory deviſe. KR. Ray. 
29. 1 Sid. 47. 1 Lev. 11. | 

[So if 4. having a ſor. and two daughters deviſes, if his fon 
dies without iſſue, his lands to deſcend to his daughters and their 
heirs, and if they die without iſſue, then to his nephew; and 
after other clauſes gives all his eſtate undiſpoſed of to his fon; 
this is not an executory deviſe to the nephew but a contingent 
remainder.* Wealthy v. Bofville, P. ꝙ G. 2. B. R. H. 258.) 

Or, deviſes to another upon a contingency, without any pre- 
vious eſtate to him; if there be a precedent eſtate for life to an. 
other, which is ſufficient to ſupport the contingent remainder, i 
ſhall never be conſtrued an executory deviſe, but a remainder. 
Per Hale, 2 and. 388. 5 

So, it ſhall not be an executory deviſe, where there is an cx. 
preis deviſe of the ſame land precedent. Per Wind. Ray. ts 


% 


n 

iK there be a particular eſtate precedent. D. 4 Mod. 284. 

Shin. 431. : . . 5 
As, if a deviſe be to A. for /ife without impeachment, and if 

he has iſſue male, to ſuch iſſue male and his heirs; if he has not, 

% B. and his heirs ; here being a freehold, the deviſe to the iſſue 


male ſhall not be executory, but a contingent remainder. R. 


1 Sal. 224- | ; | 
$0 a deviſe by words de preſents ſhall not be taken as an ex- 


ecutory deviſe : As, I give the inheritance to the heir of A. and 


4. is living at the death of the teſtator. 1 Sal. 226. 
o, if a man deviſes to A. for years, and afterwards gives the 


inheritance to the heirs male of A. for it is a deviſe per verba de 
jre/enti, and limited as a remainder. R. 1 Sal. 226. on 

Or, to A. for 10 years, and then to the firſt ſon of A. and the 
heirs male of his body. R. 1 Sal. 229. 8 

So an executory deviſe, after the death of any one without 
iſſue is void. 1 Lev. 136. Acc. 1 Sal. 229. Cont. per Vau. 
270, 

9 if 4. be tenant in tail, the reverſion to B. in fee; a de- 
riſe by B. to another when A. dies without iſſue, is void. Semb. 
1 Sal. 233. | | 

[If oy by his will declares how his eſtate is ſettled, and 
then deviſes “ IF my ſaid daughter ſhould die before her mother, 


« of avithout heirs, and my ſaid wife ſhould marry again, and 


« have an heir male, I bequeath him. all my right to that ęſtate;“ 
it is not good as an executory deviſe, for the contingency is too 
remote ; nor as a contingent remainder, for want of a particular. 
eſtate; and the ſon of the wife by her ſecond huſband takes no- 
thing. Right v. Hammond, P. 7 G. Str. 427.] 
[If 4. being very ſick, deviſes lands in fee to his brother B. 
and others to his niece C. and then ſays, „I give all the reſt of 
« my lands to the child or children of which my wife is now 
« pregnant, and their heirs for ever, and if they die without 
* iſſue under 21, then to my brother B.;“ the wife bears a ſon 
who dies in A.'s life, without iſſue, and under 21 ; has another 
child, which alſo dies ſoon after in A.'s life; A. dies ſeiſed, 
without revoking or altering, leaving his wife enffent of a daugh- 
ter, who lives; this ſhall not be conſtrued an executory deviſe to 
J. to diſinherit the daughter heir of the body of teſtator A. ex- 
ecutory deviſes being contrary to ſtrict rules of law, and only 
invented to carry into execution the manifeſt intention; and here 
are wanting the words „ living at the time of the death of ſuch 
children,” which ſhall not be ſupplied. Semb. per tot. cur. on 
1 N Driver on Demik Efe. v. Standring, P. 32 G. 2. 
2 Wil. 88. | | | | 
So, if the contingency upon which the executory deviſe is to 
commence becomes impoſſible, the deviſe will be void. X. 
2 Mod. Ca: 347. "2 | | | | 
(If a man deviſes lands to A. on condition he pays all his 


debts, if not, to E. and A. dies in the teſtator's life-time, it is 


not an executory deviſe to B. for the firſt deviſe is void by the 
| 55 G g 2 8 | death 


451 


452 


5 


Jide Chan- 


Jie; takes the freehold immediately. R. Cro. El. 878. Ny. 15 


death of the firſt deviſee. 


8.) preſently. 


Fort. 184.] | 
_ [Executory deviſes began ſoon after 29 H. 8. Ibid.) 
In queen Elizabeth's time. Marks v. Marks, Str, 1 30.] 


When a remainder ſhall be contingent, or veſted. Vide Eelates 
. 5 . 


(N. 18.) What Words give a preſent Eſtate. 


If a deviſe be to A. for life, remainder to B. and A. die in 
the teſtator's life-time, and then the teſtator die, B. ſhall take 
. 31. | 8 

* And if it be to A. and B. and A. die in the teſtator's life. 
time, B. ſhall take the whole. Id. ibid. 


f a man deviſes to A. until B. attains his age of 21 years, and 


then to B. and his heirs ; B. has an eſtate in remainder veſted in 
him immediately by the deviſe ; for A. had it for years till h. 
ſhall attain his full age, and therefore, 1f B. dies before his full 
age, his heir ſhall take. N. 2 Mod. 290. 1 BI. Rep. 519.* 

So, if a deviſe be zo A. fer 50 years if he lives ſo long, and aflir 
the term to the heirs male of the body of A. remainder to B. the limi- 
tation to the heirs males of the body of A. being void, the re. 
mainder to B. veſts immediately. R. 1 Sal. 226. 

* So, if a deviſe be to A. a proteſtant for life, remainder to B, 
a papiſt, for life, remainder to C. a proteſtant; A. dies, B. 
being a papiſt is diſabled to take, and C. ſhall take preſently, as 
if the remainder had been to a monk. 2 P. W. 362.* 

*If, in this caſe there be a remainder to truſtees for the life of 
B. in truſt to let B. take the profits, and to preſerve the con- 
tingent remainders; the truſt to let B. take the profits is void, 
but that to preſerve the contingent remainders good, and the 
grantor and his heirs being proteſtants ſhall have the profits during 
the life of the papiſt. Id. ibid.“ | | — 

So, if a deviſe be to A. and before he comes to 21 years of age, 
to my executor ; A. has a preſent intereſt, and if he dies within 
age, his adminiſtrator ſhall have it. Per 3 J. 2 Bul. 123. 

If teſtator deviſes lands to truſtees, in truſt for the benefit of 
his nephews A. and B. to lay out the rents for their maintenance 
and putting out during their minority, and when and as they at. 
tain 21 reſpectively, the premiſſes to remain to A. and B. and 
their heirs equally ; this is an immediate gift to A. and B. with 
a truſt to be executed for their benefit during their minority, and 
if one dies under age without iſſue, his moiety goes to the other, 
and not to teſtator's heir at law. Goodtitle v. Whitby, H. 30 C. 2. 
18. A. a2s.]- es | 

If a deviſe be 7 A. of goods 70 be delivered at his age of 21 


years, and if he dies before 21, then to B. if he dies before, J. 


ſhall have them immediately. K. Bend. 35. 1 And. 33. 


So, if a deviſe cannot take effect as a remainder, it ſhall be 2 


preſent intereſt : As, a deviſe 7 A. for years, remainder to B. in 


If 


Roe v. Flud, C. B. Paſeh. 2 G. 2. 
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If chattels perſonal are deviſed 1 A. for life, and if be has a 

in, to the ſen; if A. has no ſon, or ſuch ſon dies without iſſue, to B. 

f life, and then to C. his ſon; A. has no ſon, and B. dies in the 

lie of the teſtator : the intereſt veſts in C. R. Ca. Ch. 130. 

If a deviſe be to A. for life, and there is no ſuch perſon in e, 
«<mainder to B. he ſhall take immediately. Pl. Com. 414. 24. 
So, if a deviſe be zo A. for life, or in tail, and after his death 
I. bent iſue to B. and A. dies in the life of the teſtator, having 
ine; yet B. ſhall take immediately. R. Cro. El. 423. K. 

y, 122. 4. a 5 . | . 
ey if 4. refuſes. Cro. EI. 423. Pl. Com. 414. 1 Co. 
51. %% : 
| de, if 4. be Ns as a monk, c. Perk, Deviſe 566, 
467. Dy. 127. 6. | 
955 fa derte be to A. and B. and their heirs, and A. dies be- 
fore the teſtator, B. ſhall have the whole. R. 1 Sal. 238. 
[If a leaſe for years is deviſed to a man, and if he die without 
ſve, remainder over, the whole intereſt veſts in the firſt taker ; 
har if it is a leaſe for lives, the firſt taker has a power during his 
un life, to diſpoſe of it; if he does not, on his death it veſts in 


he remainder-man as ſpecial occupant. Saltern v. Saltern, 7 
712. 2 Athyns 376.] | 


. What words give an eſtate in futuro. Vide ante, (N. 16, 17. 

, watery Devijſe.) —Vide poſt, (N. 19.) 

15 | „ = | 

Pp (N. 19.) When in Reverſion, or Remainder. | 

* SEE ; n 
By the f. 32 H. 8. 1. and 34 (or 34 C35) H. 8. 5. All Fide ante, 

5 bons who have lands, c. in reverſion, or remainder, may (N. 18.) 
we, Ec. = | | | 

'S If a leſſor diſſeiſes a leſſee for life, and makes a leaſe to A. for 

ite of the firſt leſſce, remainder to B. in fee, and the firſt 

in e enters; yet B. may deviſe his remainder. | 
but the deviſe of a remainder, after an eſtate in fee, will be 

of il, a3 well as a grant. Vide Eftates. | 

ace f 8 

4. When a Deviſe commences upon a Limitation. 

nd | 

0 Vide Limitation, in Condition, (T.) 

and 35 | 3 

Ms (N. 20.) When upon a Contingency. 

: {x deviſe upon a contingency be in the disjunctive, if the Vide Execu- 

1 or the other happens, the eſtate commences : As, if a de- . Peviſe, 


be to A. and B. and other children, and if any of the chil-(N. 16, 17.) 
die within age, or not married, his ſhare "gs go to the ſur- —Contingent 
1; if 4. dies before marriage, tho' he be of full age, his Remainder, 
[895 to the ſurvivors. R. 2 Ver. 388. | „ 
{deviſe be to A. for life, and afterwards to the child of which „ 


\ L ; . . . . . — Vide Con 5 
ent, and if ſuch child dies within age, then a third part t 4 dition, 


A. her (B. 3.) 


| 
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death of the firſt deviſee. Roe v. Flud, C. B. Paſcb. 2 G. z. 
Port. 184.] 

Executory deviſes began ſoon after 29 H. 8. 1bid.]' 
In queen Elizabeth's time. Marks v. Marks, Str. 150. 


If c 
ſen, 10 


When a remainder ſhall be contingent, or veſted. Vide Eftate, fr fo 
(B. 16, 17.) | | life of t 
| If 2 
(N. 18.) What Words give a preſent Eſtate. * 
N. Hout 


Vide Chan- If a deviſe be to A. for life, remainder to B. and 4. die in 
cery, the teſtator's life-time, and then the teſtator die, B. ſhall take 
8 V. 8.) 3 1 
. % *And if it be to A; and B. and A. die in the teſtator's life 
time, B. ſhall take the whole. Id. ibid.“ | 
If a man deviſes to A. until B. attains his age of 21 years, and 
then to B. and his heirs ; B. has an eſtate in remainder veſted in 
him immediately by the deviſe ; for 4. had it for years till B, 
ſhall attain his full age, and therefore, if B. dies before his full 
age, his heir ſhall take. R. 2 Mod. 290. 1 BI. Rep. 519.* 
So, if a deviſe be zo A. fer 50 years if he lives ſo long, and after 
the term to the heirs male of the body of A. remainder to B. the limi- 
tation to the heirs males of the body of A. being void, the re- 
mainder to B. veſts immediately. R. 1 Sal. 226. | 5 
* So, if a deviſe be to A. a proteſtant for life, remainder to B, "What 
a papiſt, for life, remainder to C. a proteſtant; A, dies, B. ; 
being a papiſt is diſabled to take, and C. ſhall take preſently, as 
| if the remainder had been to a monk. 2 P. V. 362.* 
bo | *If, in this caſe there be a remainder to truſtees for the life of 
B. in truſt to let B. take the profits, and to preſerve the con- 
tingent remainders; the truſt to let B. take the profits is void, 
but that to preſerve the contingent remainders good, and the 
A grantor and his heirs being proteſtants ſhall have the profits during 
the life of the papiſt. Id. ibid.“ , I 
So, if a deviſe be to A. and before he comes to 21 years of ag, 
to my executor ; A. has a preſent intereſt, and if he dies within 
age, his adminiſtrator ſhall have it. Per 3 F. 2 Bul. 123. 
[If teſtator deviſes lands to truſtees, in truſt for the benefit of 
his nephews A. and B. to lay out the rents for their maintenance 
and putting out during their minority, and when-and as they at. 
tain 21 reſpectively, the premiſſes to remain to A. and B: and 
their heirs equally ; this is an immediate gift to A. and B. with 
a truſt to be executed for their benefit during their minority, and 
if one dies under age without iſſue, his moiety goes to the other, 
and not to teſtator's heir at law. Goodtitle v. Whitby, H. 30 C. 2. 
1B. M. 228.] | 
If a deviſe be 70 A. of goods 20 be delivered at his age of 21 
years, and if he dies before 21, then to B. if he dies before, B. 
ſhall have them immediately. K. Bend. 35. 1 And. 33. | 
So, if a deviſe cannot take effect as a remainder, it ſhall be a 
preſent intereſt : As, a deviſe 2 A. for years, remainder to B. it 


/ee; takes the freehold immediately. R. Cro. El. 878. Ny. uf 


he remai 
2 
y 
catury 


D ↄ 
If chattels perſonal are deviſed to A. for life, and if he has a 
71, to the ſen; if A. has no ſon, or ſuch ſon dies without iſſue, to B. 
fr life, and then to C. his ſon; A. has no ſon, and HB. dies in the 
lie of the teſtator : the intereſt veſts in C. R. Ca. Ch. 130. 
If a deviſe be to A. for life, and there is no ſuch perſon 2 e, 
<mainder to B. he ſhall take immediately. PI. Com. 414. a. 
80, if a deviſe be to A. for life, or in tail, and after his death 
. baut iſue to B. and A. dies in the life of the teſtator, having 
ile; yet B. ſhall take immediately. R. Cro. El. 423. K. 
. 122. & © | : 
uk if A. refuſes. Cro. El. 423. Pl. Com. 414. 1 C. 


ol. 4. | 
| e, if 4. be incapable, as a monk, Sc. Perk, Dewiſe 566, 


i 56). Dy. 127. 5. | 

1 &, if a deviſe be to A. and B. and their heirs, and A. dies be- 

. re the teſtator, B. ſhall have the whole. R. 1 Sal. 238. 

l [If a leaſe for years is deviſed to a man, and if he die without 

ſve, remainder over, the whole intereſt veſts in the firſt taker; 

r ut if it is a leaſe for lives, the firſt taker has a power _—_— his 

. un life, to diſpoſe of it; if he does not, on his death it veſts in 

4 he remainder-man as ſpecial occupant. Saltern v. Saltern, T. 

-42, 2 Atkyns 370. ] | ER 

;. What words give an eſtate in futuro. Vide ante, (N. 16, 17. 

A cutry Deviſe.)—Vide poſt, (N. 19.) 

as DE _ 2 | 

of (N. 19.) When in Reverſion, or Remainder. —_ 
n- | LE | 

2 By the Y. 32 H. 8. 1. and 34 (or 34 35) H. 8. 5. All Vide ants, 
ons who have lands, c. in reverſion, or remainder, may (N. 18.) 
| we, fc, . ä | | „ 

n f a leſſor diſſeiſes a leſſee for life, and makes a leaſe to A. for 

5 life of the firſt leſſce, remainder to B. in fee, and the firſt 

in e enters; yet B. may deviſe his remainder. | 

| But the deviſe of a remainder, after an eſtate in fee, will be 

10 , as well as a grant. Vide Eſtates. . 

ce i 1 
- When a Deviſe commences upon a Limitation. 

: . | 
en Vide Limitation, in Condition, (T.) 
and | | 
. (N. 20.) When upon a Contingeney. 
{2 deviſe upon a contingency be in the disjunctive, if the Vide Execu- 

4 . or the other happens, the eſtate commences : As, if a de- % Peuiſe, 


be to A. and B. and other children, and if any of the chil- 5 
are within age, or not married, his ſhare _ go to the ſur- —Contingent 
"1; if A. dies before marriage, tho? he be of full age, his Remainder, 


8. 1 does to the ſurvivors. R. 2 Ver. 388. 8 | = _ 
4; aceviſe be to A. for life, and afterwards to the child of which _ 1; 2 


i enſeint, and if ſuch child dies within age, then a third part to dition, 
| es A. her (B. z.) 


. DE VI 8 . 
A. her executors and adminiſtrators; A. ſhall take a third part, 


tho” the was not enſeint. K. Eg. Ca. 74. in 

But if the disjunctive be annexed to the act which Ought to (n 
happen before the commencement of the eſtate, the eſtate doe; | 
not commence, tho? one part happens: As, if a deviſe be to 4 the 
and his heirs, and if he dies before he attains 21 or has iſſue to B. ] 
If A. attains 21 years, tho? he afterwards dies without iflue, J. met 
ſhall not have it. R. Pol. 645. | ' whe 

[A deviſe, that in caſe A. dies before 21, and his mother the 
without other children, then lands, leaſeholds, exchequer-ar. him 
nuities, and perſonal eſtate, to B. is good for them all on that 
contingency. Studholme v. Hodgſon, J. 1734. 1 P. V. zoo. 

* 4, ſeiſed in fee has a ſon B. and a ſiſter C. and deviſes his . 


lands to his ſon B. in tail general, and if his ſon B. ſhould die 
without iſſue, and his wife ſhould ſurvive him, then the wife o 


have the premiſſes for life, and after her deceaſe to the teſtator'; T 

| ſiſter for life, and after her deceaſe, the teſtator's ſon being dra herit 

without iſſue as aforeſaid, remainder to C. in fee; B. the ſon die deſce 

without iſſue, but the teſtator's wife dies before him: C. is not ner t 

entitled to the remainder in fee, becauſe the contingency of the the a 

teſtator's ſon dying without iſſue in the life-time of the wife, is thall 

annexed to all the deviſes over. 2 P. W. 290.* wite, 

: . =; 

(N. 21.) Regard ſhall be had to the Teſtator's Death. If 

N noiety 
Vide Chan- If a deviſe be to A. in tail, remainder to the next of his nam, ane 
xe and at the death of the teſtator he has a fiſter unmarried, ub with 
#03'V- 270 was the next of his name; ſhe ſhall take, tho? ſhe was married a two 01 
the death of A. without iſſue, by which the loſt her name. J. daugh 

Cro. El. 5 32, 576. f within 

But if tne fitter married before the death of the teſtator, by other 

which ſhe loſt her name; ſhe ſhall not take, but his next beit withou 

male. R. Cro. El. 758. | | whole 
*If a man deviſe lands to his younger ſons at twenty-four, Call en 
and in the mean time the rent and profits of the premiſſes to hu her, b 
eldeſt ſon and die; and the eldeſt jon deviſe ali %% rents and pl. 270 
profits of the premiſſes to his younger brothers, but not to be If a 
paid to them till twenty-four ; only the rents and profits accru- the he 
ing from the death of the elder brother ſhall paſs. 1 P.. 2 | 

oO.“ | | ut 
4 *So, if one poſſeſſed of a term for years deviſe all the profits the wor 
of it to J. S. only the profits accruing from the death of the te Drs 
de 1 


tator ſhall paſs. Id. 503.* = 
But the death of the teſtator ſhall not be regarded in excluiot | [Bur 
of the intent at the time of the will made: As, if a man devil his wife 


all his lands in A. and afterwards purchaſes more lands tber, 
theſe do not paſs. PI. Com. 343. 6. Vide ante, (M.) | = to 

It a deviſe be to the wife of B. who dies, and his wife mam | to h. 
D. and then the teſtator dies; the wife of D. ſhall take. J. * his! 


Com. 344. 6. = 0 111 


55 
Or, to A. dean of P. and bis c Zapler, and a new dean is made 
in the teſtato-*+ life-time ; che dean and chapter ſhall take. .. 


5 . 6. 5 
an iſe be to the next of his blood; the next at the time of 


the will ſhall take. Per 2 J. 2 Rel. 256. 


If a man deviſes to Francis Carter a houſe in B. and all other 


meſſuages, lands, tenements, and hereditaments in B. and elfe- 
where, to James Lamas and his heirs; if Francis Carter dies in 
the life of the teſtator, Lamas ſhall not take the houſe deviſed to 


him. R. P. 11 Geo. in C. B. inter Wright and Hall. 


G. 22.) Words ſhall not be firained to diſinherit an Heir 


at Law. 


There ſhall not be a ſtrained conſtruction of words to difin- 
herit an heir, and therefore whatever is not expreſsly diſpoſed of 
deſcends to the heir: As, if a man deviſes the demeſnes of a ma- 
ner to his ewife for life, and the ſervices to ber for 15, years, and 


the whole manor after the death of his wife to a ſtranger ; the heir 


thall have the ſervices after the 15 years during the life of the 
wife, K. Mo. 7. Dal. 5. Vide Implication, ante, (N. 12, 13.) 
ide Chancery, (3 P. 3.) OY 

If a man has two daughters by different werters, and deviſes a 
miety to his wife. for ſeven years, and that his eldeft daughter ſhall 


enter into the other moiety at her marriage, and if his wife be enſeint 


with a fon he ſhall have the land, if with a aaughter jhe, with his | 


two other daughters, fhall have the whole, and dies, having two 
daughters, and his wife not enſeint; ſhe enters into a moiety and 
within the 7 years the eldeſt daughter marries and enters into the 


other moiety, and within the 7 years the youngeſt daughter dies 


without iſſue ; the uncle of the youngeſt daughter, being heir of the 
whole blocd, ſhall have a full moiety ; for the words, that the eldeſt 
Fall enter at her marriage, do not import a devile of a moiety to 
der, but denote when ſhe ſhall have poſſeſſion of ft. R. Bend. 
tl. 278. Dy. 342.a. Vide 1 And, 47. Vide ante, (N. 13.) 


If a deviſe be to an heir until B. attains 21, and then to him; © 


ie heir ſhall have a fee until the contingency happens. K. 
2 Leo. 101. | 

But ſuch a conſtruction ought to be made of a will, that all 
the words may ſtand, if it be poſſible. Lat. 39. 


So, where the words are not ambiguous, the conſtruction ſhall 


not de in favour of the heir. 2 Ver. 340. | 
But if 4, by will deviſes his lands, Oc. to himſelf for life, to 
his wife for life, to their iſſue in tail, then to his two brothers 
R. and M. to be divided; if R. has no ſons, his whole lands and 


fate to M. in tail-male, he paying, Sc. after the ſame eſtate (hall. 


fall to him: if M. has no ſons, his lands to go to his nephew 7. 
and his heirs, he paying, c. after his te ſhall fall to him, if 
T. has no ſons, then his /aid tate to go to the daughters of R. 
ad N.; in default of them i the daughters of 7. in default to 

| te ſtator's 
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teſtator's right heirs. The word Hate paſſes only an eſtate for 
life to the daughters of R. and M. Rogers v. Briggs, P. 11 C. 2 
Andr. 210.] GER 1 

[So if teſtator ſays, as touching the diſpoſition of all my temporal 
eftate, &c. Item, | give my nephew A. two houſes at B. 4 
takes only eſtate for life. Frogmorton v. Wright, P. 1 3 6.3 


3 Wil, 414] _ | 
(N. 23.) An Exception ſhall be expounded liberally. 


So an exception ſhall be liberally expounded : As, if a devit 

be to A. in tail, to B. in tail, and all the remaining part of bi 
eftate to D. except that which he has given to A. and B. the ex. 
ception extends to the fee of the eſtate deviſed to A. and B. f. 
3 Med. 228. | 8 9 | 

If he deviſes all his goods and furniture in ſuch a-houſe it hi 

wife for life, and afterwards to his eldeſt ſon, except the pit. 
tures; the pictures hung up as furniture at the time of the vil, 
or afterwards, and pictures in boxes, do not pals to the wif, 
R. 2 Ver. 538. IE a 

But where a deviſe was to charitable uſes of lands, except the 
ewood, underwood, and timber trees; the ſoil of the wood is not 
within the exception. K. 1 Ch. R. 134, 5. 


(N. 24.) The Expoſition ſhall be according to the Intent of th 
| Teſtator. WE 


So a conſtruction ſhall be made, if it may be, to ſupport the 
intent of the teſtator. 

As, if A. having lands in four counties, deviſes thoſe in three 
counties to his wife in part, and part to others, and afterwards 
deviſes all generally to his wife for the benefit of his ſon; this 
ſhall be extended only to the land in the fourth county. . 
Dal. 63. es 

So, if teſtatrix deviſe to H. an intire farm in the occupation 
of B. (which*included a ſmall parcel of marſh land) and after- 
wards by the ſame will deviſes all her zarſb land to M. ſhe har. 
ing a large eſtate in marſh lands, beſides that parcel in the occu- 
pation of B. let to a ſeparate tenant; the latter deviſe (hall n% 
diſmember the parcel from the farm to which it belongs. 2 5. 
Rep. 975.* : ' 

Where a man deviſed lands in truſt to pay the rents and pro- 
fits to his daughter (whoſe huſband was then living) for her lik 
notwithſtanding her coverture, and not to be ſubject to any con. 
troul, &c. of her huſband, nor liable to any debts which he had 
or ſhould contract ; and afterwards, taking notice of the death 
of the huſband, by a codicil ratified and confirmed his will: 1. 
was held, the daughter was entitled to the rents and-profits, free 
from the controul of any future huſband. 1 Term Rep. 193-* 

[So if a man deviſe his meſſuage and tenement in E. to f. 


and his heirs, and all the reſt and reſidue of his meſſuages, lands 
FE | | a tenements 


F< 


tn 


terements | NET nents | c 
ever, and A. dies in the life-time of the teſtator, the meſſuage in 


F. ſhall go to the heir at law, not to the · reſiduary deviſee. 

Wright v. Hall, C. B. Paſch. 11 G. Fort. 182. 

So, reſt and reſidue of lands undeviſed, muſt be expounded, 

lere at the time of making the will, not at teſtator's death. 

Ree v. Flud, C. B. Paſch. 2 G. 2. Fort. 184. 3 
[4. poſſeſſed (inter alia) of lands of 100 J. per ann. (the legal 


 eftate in truſtees, and he intitled in equity to an immediate fee 


therein) deviſes to his ſiſter E. (who is his heir at law) all his 


lands, Ec. except the reverſionary eſtates herein after mentioned, 


then reciting that he was ſeiſed of and intitled unto the inheri- 
tance and reverſion of all the eſtates G. and H. after the death of 
H. and his wife, he gives them to his three ſiſters in fee as tenants 
in common; the 1001. lands paſs by the firſt deviſe to E. and 
rot by the other to the three ſiſters. Vt v. Morris, P. 11 C. 2. 


Andr. 201.] | | 
[If 4. deviſes to R. M. eldeſt ſon of his nephew R. M. and 


the firſt heirs males of his body, and the heirs males of his body, 


and in default, to the ſecond ſon of the ſaid R. M. with direc- 
tions that to whomſoever the eſtate ſhall come, he ſhall pay cer- 
tain ſums to perſons then in being; the remainder is not to the 
ſecond ſon of R. M. the firſt deviſee, but to the ſecond ſon of 
F. M. the nephew of teſtator. Minſball v. Minſball, H. 1737. 
1 Atkyns 411. ] | | | | 

If A. poſſeſſed of 5000/7. old Sourh-Sea annuities, by his will 
gives 000 J. old South-Sea annuities to his niece g. and 5000/7. 
old South-Sea annuities to his couſin C. and his lands to his ne- 
phew D. whom he makes reſiduary legatee, and dies, leaving 
perſonal eſtate more than ſufficient to pay all legacies; B. and C. 
are each intitled to 5000/7. old Sourh-Sea annuities, and ſo much 
ſhall be purchaſed out of the perſonal eſtate for that purpoſe. 
Purſe v. Snaplin, M. 1738. 1 Atkyns 414-] 


[If A. deviſes a houſe to a charity-ſchool, and directs the rents 


to be applied for its benefit, /o long as it ſhall continue to be endowed 
with charity; and alſo reciting that 1000/. is due to him from 
J. S. deviſes it to the Cooper's Company to build alms- houſes at 
f. and at his death the debt from J. S. is only 365/. the houſe 
15 only given quou/que, and when it ceaſes it ſhall fall to the heir; 
and tho? the debt falls ſhort of the ſum i uppoſed by the teſtator, 
yet that does not defeat the legacy, and as the charity cannot take 
ou ſtrictly according to teſtator's intent, it ſhall as far as may 

and therefore the intereſt of the 365 J. ſhall be paid to the 


4lms-people in the alms-houſes of the company. Arttorney-Ge- | 


wral v. Pyle, H. 1738. 1 Atkyns 435.]- 

(If a man deviſes his real eſtate to truſtees for certain uſes, and 
ſays his will is and he bequeaths it to A. for life, and no longer, 
provided he alter his name and take teſtator's, and after his de- 
ceaſe to ſuch ſon as he ſhall have, taking his name, and for de- 
fault of ſuch ;Jze, then to B. his heir at law, and gives B. the 


refidue, and makes him executor ; teſtator dies, A. has two ſons, - 


the eldeſt takes the name, and dies; A. muſt by neceſſary impli- 
cation, 


and hereditaments, to B. his heirs and aſſigns for 


437 


- 
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n | 
cation, to effectuate the manifeſt intention of teſtator, be con 
firned to have taken an eſtate in tail- male. Robinſon v. Ridin. 
fox. 175 1. per B. R. M. 1756. 3 Athyns 736. 

If a man deviſes to his daughter 3500/. which with 6000 / 
ſhe is intitled to by my marriage- ſettlement, and 5000. from ber 
father-in-law, make up 10,0007. which | defign for her fortune; 
and it appears ſhe is intitled to 5000/7. only by the ſettlemen, 
the ſhall tave 4500/. by the deviſe. Milner v. Milner, T. 174, 
1 Fezey 106.] | | 

[If A. by will directs that 4000 J. in money be taken out af 
his eſtate by inſtalments of 500/. per ann. and laid out in ſecuri. 
ties in the names of his executor and B. and when all raiſed, if g. 
is willing to have it laid out in land, to purchaſe in the names of 
executor and himſelf, and the profits to go to B. for life, to hs 
wife for life, to their eldeſt ſon then living, if he dies withont 
iſlue-male, to be equally divided among the daughters; if wife 
dies without iſſue, then legacies out of it to C. D. fc. and the 
reſidue to be divided among his neareſt relations; if lands not 
purchaſed, to remain in government ſecurities, and to be and 
enure to ſuch purpoſes as if lands purchaſed ; to comply with 
teſtator's intention, it ſhall be expounded that he meant this 
money to be taken as land. Johnson v. Arnold, M. 1748, 

, 1 Pezey 169. ] | | 

If a man ſeiſed in fee of lands in A. and B. and alſo of the 
reverſion in fee of other lands in A. and B. under a ſettlement 
made by him on the marriage of his eldeſt ſon, deviſes to his 
wife certain ſpecific lands in 4. and in B. and alſo all other 
« lands, tenements and hereditaments, in the ſaid counties of 
«« 4, and B. of either of them, whereof I am ſeiſed in fee-fim- 
« ple, or of which any other perſon is ſeiſed in truſt for me, to- 
« gether with their and every of their appurtenances ;” this ſhall 
not carry the reverſion, if there are words and expreſſions, either 
direct or to be clearly collected in the will, which reſtrain then 
- the 12 in poſſeſſion. Strong v. Teatt, H. 33 G. 2. 28. 

912.) | 

If a man, on the ſurrender of A. and B. his wife, is admit- 
ted to copyhold in C. on a mortgage, and in poſſeſſion, but the 
equity not forecloſed, ſurrenders this with other lands, and all his 
eſtate, right, title, Sc. as well in law as in equity, to the ſame, 
to the ule of himſelf for life, then to ſuch perſons as he ſhould 
appoint, and in default to his right heirs, and is admitted ac. 
cordingly, ſubject nevertheleſs to the ſeveral conditions in the 
eourt-rolls (mentioning iater alia the mortgage-condition) and af. 
terwards by will reciting that B. (A. her huſband being dead) 
owed him a conſiderable ſum; gives her time to pay it, and 10 
out of the debt; and all his lands, tenements and hereditaments, 
within and parcel of C. he gives, ſubject to certain charges; '0 
his ſon D. and his wife, and to the heirs of their body, and 
makes him reſiduary legatee and executor ; this does not pals the 
mortgaged premifles as land, but gives the ſum due as a dedt, 
and part of his perſonal eſtate. Martix v. Moalin, P. 33 6.2 
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n 
[If a man feiſed of a farm at B. which he has let to A. roſerv- 


ing the wood and timber, makes his will, and inter alia) devi- 


ſes to his wife his farm at B. in the tenure of A. the wood paſſes; 
for “ in the tenure of A.“ 15 deſcriptive, not reſtrictive, Good- 


tb v. Paal. 1G. % . x 
A. purchaſes three meſſuages and a few acres belonging to 


tem ell together at the ſame time, and being in poſſeſſion ſoon 


aſter makes his will, as to ſuch worldly eſtate wherewith God has 
bleſied me, c. gives his wife ſole executrix, all his perſonal. 
Jud likewiſe theſe three meſſuages with all houſes, barns, ſtables, 
falls, Kc. that land upon or belong to the ſaid meſſuages. The 
lands paſs with the houſes as if he had deviſed all that Farm with 
the appurtenances which I purchaſed of B. Gulliver v. Pœyntæ, 
M. 11 CG. 3. 3 Will. 141-] : OD 
| [If he deviſes land to B. upon condition that he pay 51. per ann. 
4% D. and afterwards gives ſeveral legacies, and then ſays, that 
for non-payment of the legacies, they may diſtrain, and if no dijſ- 
ireſi, re-enter, &c. this does not extend to the 5 1. per anz. 
demb. Pol. 404.] ö | | | 
II A. has iſſue B. and C. and B. has iſſue a ſon and C. a 
daughter only, and A. deviſes to B. for life, then to his ſon in 
tail, and for default of ſuch iſſue, to the daughter in fee, paying 
ſuch ſums, provided if C. have iſſue a ſon my lands ſhall go to ſur, 
ſin and his heirs, paying as the daughter ought to pay; C. has iſſue 
a lon ; the remainder only, in default of iſſue of the ſon of B. 
goes to tne ſon of C. by force of the proviſo. R. 2 Mod. 293.] 
[A deviſe to the firſt and eldeſt ſon, not heir at law to his fa- 
ther, is a good deviſe to the ſecond ſon. Semb. Marweed v. 


. Darrel, H. 8G. 2. J. R. H. g1.] 


[If a man in his will ſays, as to his worldly eſtate he gives, 


Ec. and then after ſeveral deviſes, gives all his eſtate ar A. to 


his mother for life, and to his nephew after her death if he will 
but change his name, if not, gives him only 20/. a year, to be 
paid him for life out of A. which he gives her on his nephew's 
refuling, to her and her heirs for ever; an eſtate in fee- ſimple 
7 to the nephew. Jbbetſon v. Beckwith, M. 9 G. 2. C. T. 
7. 157. | 

, (If 4. B. has two ſons M. B. and A. B.; begins his will, I 
A. B. and deviſes lands to M. in fee; proviſo if M. dies before 
me, then my ſon A. B. to enjoy the. eſtate as M. ſhould have 
done; alſo if M. ſhall die before rhe /aid 4. B. he the ſaid A. B. 
junior ſhall enjoy the eſtate as M. ſhould have done; and M. 
ſurvives teſtator, and dies, leaving iflue, and living, A. B. the 
brother; the iſſue of M. ſhall. have the land; for the name 
A. B. without junior, plainly means teſtator. Per Curiam. Good- 
right v. Hall, M. 29 G. 2. Will. 148. Sed. Q. for the ſaid 
4. B. ſhould be referred to the A. B. laſt before mentioned, 


which is A. B. the ſon; and further it is tautology, being the 


lame event mentioned immediately before.] | 
{If a man ſeiſed in fee of copyhold in M. ſurrenders, and 
makes his will thus “ give my ſaid lands to my daughter _ 
: : } 5 | «c ; 


r 


e her heirs and aſſigns for ever, if ſhe dies before 21, and hare 
«« no iſſue, my nephew B. ſhall have my ſaid lands; J will my 
wife to ſurrender my eſtate in N. (which is ſurrendered to us, 
« our heirs and aſſigns) to my ſaid daughter A. and her heirs; 
and as B. is heir at law to my daughter 4. if ſhe dies without 
« iſſue, I will him to ſurrender the laſt premiſſes to my nephew 
« C. in fee, or elſe to have no benefit of this will; and I will m 
* nephew C. ſhall have the lands in M.;“ B. takes only an 
eſtate for life. Roe v. Holmes, M. 31 G. 2. 2 Will. 8. $4 
Q. for teſtator intended B. ſhould ſurrender an eſtate in fee, in 
conſideration of this deviſe. ] 

[1f A. ceſtui gue truſt of a term, ſoon after purchaſes the fee in 
his own name, and deviſes in fee to his heir whom he makes re. 
fiduary legatee and executor, who dies; the term ſhall go with 
the inheritance to the heir, and not to the perſonal repreſentative 

of the deviſee. Goodright v. Sales, P. 7 G. 3. 2 Will. 329.] 

If a man deviſes lands to his eldeſt ſon A. and his heirs, aſter 
bis mother's deceaſe; to his ſon B. all that belongs to S. and P. 
land, and to his heirs, after his mother's deceaſe; to three 
daughters 100“. each at 21; to his ſon C. 1001. at 21; and in 

cCaſe A. or B. die, then C. to have S. and P. land; it ſhall be 

underſtood, that teſtator intended their dying without iſſue and 
under age; therefore, if B. dies after 21, A. ſhall have S. and 
P. land, as heir at law, and not C. Strong v. Cummin, P. 
32 G. 2. 2 3. M. 767.) | 

[If a man having a houſe, and two tenements, deviſes the 
houſe to 4. his ſon-in-law for life, he paying yearly 40s. to B. 
and after 4.'s death, to B. C. and D. and deviſes to S. the two 
tenements, ſhe paying thereout 40s. a year to her ſiſter E. and 

gives 20s. a- piece to two other ſiſters, this ſhall be conſtrued an 
annuity for life to E. and therefore S. takes a fee in the two te- 
nements. Baddeley v. Leppingwell, T. 4G. 3. 3 B. M. 1533. 

FIf a woman makes a will of all her worldly eſtate, and gives 
her ſon J. and his heirs for ever, a malting, fc. to her ſon B. 
(an infant) a houſe, Sc. charged with 50% to be paid her 
daughter C. out of the yearly rents of the ſaid houſe ; and if B. 
dies before age, gives the houſe, Ec. to C. D. and E.; B. takes 
a fee; for the limitation over being only on the contingency of 
his dying a minor, ſhews teſtatrix's intention to have been ſuch, 
Fregmorton v. Heolyday, H. 5 G. 3. 3 B. M. 1618.] 

If a man deviſes lands to his nephew B. the ſon of 4. for 
tife, and the heirs-male of his body; and for want of ſuch iſſue 
to C. another ſon of A. for life, and the heirs- male, Cc. and for 
want, Sc. to D. another ſon of J. for life, and the heirs- male, 
Sc. and for want, Sc. ©* then to every ſon and ſens of A.” and for 


want of ſuch iſſue, remainder over; and directs, that whoever | 


comes in poſſe ſſion ſhall take his teſtator's name and arms; and 
gives ſeveral heir-looms; and gives power to make leaſes and 
jointures ; B. C. and D. and all the remainder- men die without 
ue; 4. has a fon E. born after the will; E. takes an eſtate- tail. 
Evans v. Aſtley, M. 5 G. 3. 3 B. M. 1570.] 
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@rilement, and after his death without iſſue, to the ſecond ſon 
of K. for life, then to the firſt ſon of ſuch ſecond ſon, and the 
þcirs male of the body of ſuch ſecond fon, then to the third, fourth, 
e, ſons of ſuch ſecond ſon of R. and the heirs-male of the 


2. takes an eſtate- tail. Chapman v. Brown, H. 5 G. 3. 3 B. 

J. 1626. | | 4 | 
n 1 * lands to his wife for life, his daughter for life to 
his grandſon B. ſecond ſon of his daughter, and the heirs- male 
of his body, for want of males to females, for want of ſuch to 
ſuch other ſon of daughter.—If B. ſhould live and be the eldeſt, 
then to ſuch ſon as ſhall be ſecond at her death. All the ſons 
except the eldeſt take ſucceſſively in tail. Fern v. Lowndes, T. 
3 6. 3. 4 B. M. 2246.] ny 5 

J. deviſes his eſtate to a child unborn, if a ſon, and to his 
ſon John when the infant ſhall attain 21; in another clauſe de- 
clares none of his children ſhall ſelf his eſtate for longer than his 
life, and to that intent gives his eſtate to Joh and the infant for 
their lives, remainder to preſerve, Fe. remainder to the heirs of 
the ladies of ſaid ſons ; remainder to his daughters for life, re- 
mainder to preſerve, c. remainder to heirs of bodies of daugh- 
ters, The teſtator's intention is manifeſt to give Job an eſtate 
for life only, and this intention controuls the legal operation of 
the word heirs as a limitation, and makes it a word of deicription, 
and the heir would take as a purchaſor. P. Mansfield C. J. 
Alen and Willes J. contra, Yates who held it an eſtate-tail in 
Jaln. Reverſed on error in Exchequer Cham. 29 Fan. 1772. 
Error in parliament ſtill depending. Perrin v. Blake, H. 10 G. 3. 
4B. M. 2579.] 5 | 

[If a man Ties in fee of gavelkind lands, deviſes to A. wife of 
F. and the heirs of her body, as well females as males, and their 
teirs and aſſigns ; B. has two daughters at the time of making 
tie will; ſhe dies before teſtator, they ſurvive him; they take 
: purchaſers, for they could take no other way. Dee v. Laming, 
l.1G.3. 2 B. M. 1100.] + | 3 5 
One poſſeſſed of three ſpecies of eſtates in Hampſhire, wiz. 
ne by articles wholly executory, another executory in part, and a 
ard (being an advowſon) compleatly executed by a recent con- 
eyance, deviſed to his wife thus; * all the manors, meſſuages, 
' advorwſons, and hereditaments in Hampſhire for the purchaſe 


' Whereof I have already contradted and agreed, or, in lieu thereof, 
& 


vith directions for compleating the contracts.) The adwow/on, 
4 purchaſe of which was compleatly executed before the making 
ie will, ſhall paſs to the wife. Cont. 2 Bl. Rep. 930, but 
*zment reverſed in B. R. Cowp. 94, and judgment of B. K. 
| = in Dem. Proc. Sed guære vide 2 Bl. Rep. 933. 

bet if the intent be contrary to the rules of law, it ſhall be 
ed. 2 Ann. 10. 8; 


And 


[1f a man deviſes to his nephew 4. eldeſt ſon of R. in firi 


body of ſuch third, Ec. ſons; and R. had no ſecond ſon at the. 
ame of making the will, but afterwards has B. his ſecond ſon, 


the money ariſing by the ſale of my real eſtate in Linco/nſhire” | 
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4 


be aſcertained by averment: as, if 2. deviſe be to Jobn his ſon, 


"St, . 5 Ce. 68. 2 P. W. 137. Vide Chancery, (34 2.) 


D E * E 
And therefore, ſuch an eſtate cannot be made by a will, which 


cannot be created by deed. 2 Ard. 11. 


(N. 2 5.) When explained by Averment, 


So-words of a will applicable to two perſons, or things, may 


and he has two ſons of that name. Vide Eg. Ca. Abr. 212 


But e an averment thail not be allowed to expound 


the words of a will: as, if A. deviſes 1 his youngeſt fon in tai], 


efierwards to the heirs of the body of his eldeſt fon. Remainder 80 
to his daughter in fee, and the yonngeſt dies without iſſue in the ſhew 
fe of his elder brother; evidence: ſhall not be admitted to-prove, $ 
that it was the intent that the daughter ſhould not take till both ſeibr 
the ſons died without iſſue. R. 2 Leo, 70. N : 2279 
[So if teſtator deviſes 10001. to A. and in caſe of his death 80 
to his wife, and A. ſurvives teſtator, dies, and his wife receives to be 
the 10c0/. it ſhall be aſſets in her hands, and evidence ſhall nc: R. J 
be admitted to prove teſtator intended only the intereſt of 2 Kal 
1000“. to A. for life, and his wife to have the principal if ſe So 
ſurvived. Lowfeld v. Stcneham, M. 20 G. 2. Str. 1261.] that 
| - TT. eltate 
(0) When a Man takes by a Deviſe. BY 
| by there be a feoffment to the intent to perform his avill, and 0 n 
A after he deviſes the {awe land to B. in fee; B. takes by the the w 
will, and not by the feotfment. Co. L. 271. 6. | But 
So if there be a feoffment to the uſes of his will. J. nat 9s 
t Vent. 194 ITN = 
[If a man deviſe his real and perſonal eſtate to truſtees, and 
then executes two deeds, conveying his real, and granting hi Con 
perſonal eſtate to the ſame truſtees, proviſo they ſhall be void a 1 
tender of 105. and keeps them in his own cuſtody ; they takeby ? "00 
| the will, not by the deeds. * Lloyd v. Spillet, M. 1734. 3). 
. 344-] . | | - 
But if the feoffment be to B. for /uch eftate as ſhall be limitd 
by his will; B. takes by the feottment, and the will is only ad: 
rection of the uſes. Co. L. 271. 6. F. Cro. El. 878. 2 Cri j\. | 
& Co. 17. 6. Mo. 567. W 
Or, zo ſuch uſes as Shall be declared by his vill. R. 1 Vet. | 
194. R. Jon. 8. | . = 
So if the feoffment be to the uſe of the feoffee and his heit, 
Provided that he may diſpeſe by his will. 1 Vent. 19þ _ 
So if the deviſe would not be effectual for the whole if be 
took by the will, he ſhall take by the feoffment. Semb. Ct Ar 
El. 878. | : | ir 


Where the perſon to whoſe right heirs an eſtate is limittd, lads 


takes no eſtate himſelf, there his right heirs thall take a5 pa. ur befor 
chaſers. 1 Term Rep. 634.* | 1 


CP — 


5 | (e) Pleading of a Deviſe. 
p a man pleaded a deviſe after the . 32 © 34 H. 8. and be- 
1 fore the ft: 12 Car. 2. 24. which changed tenures to common 
ay ſccage, he ought to ſhew that the land was holden in /ocage; fot 
n, u would not be otherwiſe intended. Coat. per 3 F. ad men/an, 
2 but Saad. acc. Dy. 329. b. But it is ſaid iz marg. to be often ad- 
) A judged cont. temp. Elix. And this caſe was denied, Mo. 279. 
nd Stub, cont. 1 Sid. 265. D. acc. per Dyer, H. Com. 376. a K. 
il, ace. 1 And. 246. 4 Leo. 195. 
der So if he pleaded a deviſe before the ,. 32 H. 8. he ought to 
the ſhew a cuſtom to deviſe. Bend. pl. 145. | 
We, So if he pleaded a deviſe of a rent-charge, he ought to plead 
oth ſeiin of land of ſocage-tenure. R. Cro. El. 667. Dy. 329. 6. in 
dug. 
2th 05 if a deviſe was found by verdict it ought to have been found 
Ives to be holden in /ocage : for otherwiſe it ſhould not be intended. 
0 F. Mo. 279. Dy. 329. 6. marg. But it was R. cont. 24, Car. 
| of 2 Rdl. 657. J. 20. aud 1651. ibid. l. 25. 5 | 
ſte So if a man pleads a deviſe it is not ſufficient to ſay, 


that be avas /eiſed generally; but he ought to ſhew, of what 
das that the court may judge that he could deviſe. R. Cro. 
i : | F 

So if a man pleads a deviſe of land, he ought to plead, that 
it was in writing. Per Holt, Sal. 519. - Es 
and $0 he ought to ſhew that the deviſor died ſeiſed; for otherwiſe 


' the the will does not operate. Dy. 143. a. 1 Med. 217. 
But he need not ſay that he was of full age, c. for that i: 
. not required by the purview of the act, but by a ſeparate pro- 
py vilo. Pl. Com. 276. 4. ES 
bo Concerning Devi/e Vide alſo Chancery, (3 A. 1, & C—3 V. 


eby i, Kc.) London, (N. 4.) 


: DIGNITARY. 

limited 1 

12 | = Pige Ecclefiaſtical Perſons, (C. 16.) 
70. 3l. | | 

Vent, ; 

D 1G = ST TL 

} heits, l | | 
: if (A) Dignity. 

C. ES 1 8 | | 
het HE king is the fountain of all ain and honour in the 4. m rb. 
imitel, kingdom. Vide in. Prærogative, (D. 31.) | dignity of 


; And therefore, the king may create a new digni hich was 5 king, 
as fu * before. R. 12 Co. a 8 ä 


vide Rey, 
But (D. 85 


(B. 1.) 
As, the 
prince, 


(B. 2.) 
Duke. 


(B. 3.) 
Marquis. 


B. 4.) 


Earl. 


(B. 5.) 5 


Viſcount. 


| SD 10 NI: T7 
But he cannot create another king in any part of his kingdom, 


If a foreign ws; creates any perſon noble, he ſhall not be al. fin 
lowed his dignity by the law here. 7 Co. 16. a2. 
Tho? our king by his letters of ſafe- conduct names him by lu "ail 
title of duke, earl, &c. 7 Co. 16. a. | ] 
Or makes him a denizen by the ſame title; or if he be na. and 
ralized by parliament. Dod. Neb». 4. | 85 li 
eng = then 
(B) To what Perſons it belongs, * 
| (B. 1.) To the Nobility, &c. (6. 
P ERS O NS of dignity are noble, or under the de. A 
gree of nobility ; or the ſuperior, and inferior nobility, and 1 
2 Int. 583. 4. 0 verbo 
As to the prince, Vide Rey, (G.) All 
: _ . comm 
The firſt duke made in England was Edward the Black Prin, do, 
created 11 Ed. 3. 2 Inſt. 5. 9 Co. 49. a. | 
| £5 | 15 0, 
The firſt marquis was Robert de Vere earl of Oxford, created for ev 
8 KR. 2. marquis of Dublin in Ireland. 2 Inſt. 5. » 
| | „ | | and ip 
The earl had the cuſtody of the county antiently. Co. L. 168, 12 
And it was the ſupreme name of dignity before 11 Ldu.; * 
4 Co. 49. 4. Sal. 509. N yu 
He was always created by letters patent. Sal. 5og. Skin. 518. . 
And ought to be earl of ſome place, within or out of the king- n ws 6 
dom. Skin. 519, | uy 
But there is no need that there be ſuch a place in England, or 7 & 
elſewhere. . Sol, $10. Sim; 319. 49. 1 
; | | | a 
The firſt vi/count was John Beaumont, created viſcount Brai- don 5 
mont 18 H. 6. 2 Infl. 5. Pal. 565. ad} 
And he ſhall have a ſeat among the peers in parliament. - I. y otfce 
21 H. 6. Pal. 565. 3 4 gen 
$ | a \ | ' th 
All the nobles are barons of the realm; for a ſuperior degree 5 4 
of nobility does not extinguiſh the inferior. 2 1nft. 6. | ty. 15 
A baron originally was created by tenure. Sal. 509. and af- but a | 
terwards by writ or patent. Vie poſt, (C. 1, &c.) ce. 
Perſons under the degree of nobility, who are ſometimei Vide A 


called the inferior nobility, are 4#nights, e/quires, and gentlemen. 
2 Inſt. 666. | : | 

Knights are baronets, knights of the garter, of the Bath, bat- 
nerets, and batchelors. 2 Inſt. 666. 


A baronet only has a dignity deſcendible ; who was -_ Man 
created 9 Zac. to him and the heirs male of his body. 2 Inft 605 1. 10 
| | | Aud Veu, uu 
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| And if he be created a baronet to him and the heirs male of 
his body, without reference to ſome place; it will be a fee- 
ümple conditional, and forfeitable for felony. R. 12 Co. 81. 

If he be created a baronet of ſuch a place; it will be an eſtate» 

' tail within the ff. W. 2. R. 12 WS 5 

But the king cannot create a dignity higher than a baronet, 
and under a baron. K. 12 Co. 81. 


: If the fees for a knight made are not paid, an action lies for 
them. 1. Rol. 87. 8 : | 
The fees by an order of King James I. were ſettled at 201. 
for knigiats made by him. 1 fol. 87. | | 
Who was compellable to be a knight. Jide in Homage, 
„ £ | | | 
: An eſquire is he qui ia clypeis gen'iliciis henoris infignia geritz (B. 8.) 
. and it 2 reputed a dignity, 2 Inſt, 667. Vide pel. Olaſl. Figure. 
f verbo, Armiger. _ | : | 
| All nobles of another kingdom, who are not knights, by the 
common law, are reputed eiquires here. 2 IA. 667. 
1 50, all the ſons of a peer of this realm. 2 1ſt. 667. 
; So, the eldeſt ſon of a knight. 2 /nft. 667. 
do, the eldeſt ſon of ſuch eldeſt (on, or of the ſon of a peer, 
4 for ever. Semb. Dod. Actty. 144. - 
| So a man may be an eiquire by creation, with a collar of SS. 
ud (purs of ſilves, or by patent. Dad. Nobry. 144. 
68 So, the firit-born ſon of ſuch an eſquire for ever. Dod. 
: Mg. 144. Tp | „ 
by So, by being choſen eſquire to the body of the prince. Dod. 
518, Eb. 4h 1 EP | 
36h By attendance upon the king's coronation in ſome employment. 
* Ded. Not 141, 5. 
Fo By employment in any ſuperior office of the kingdom. Dod. 
F Itty, Ws , | | 
| A gentleman is he, gui inſignia gentilicia gerit ; and differs little (B. 9.) 
Bear · from an eſquire. 2 Jul. 607, 8. | Gentl-man, 
, | Ad he may be by his birth, by deeds of arms by a herald % Addi. 
* PF vice, or reputation. Dod. Mob. 147. 5 
a gendeman by his birth does not loſe his title, tho“ he goes (F. 19, 2 
d the p ough, or be reduced to poverty. Dod. Neb'y. 149. 26.) 
legte 0 i 5 A 43 
8 r be bound apprentice to a merchant, or other trade. Dad. 
| 4 0%. 1 50 1 
nd af- but « gentleman by his office ceaſes to be ſuch, if he loſes his 
ice, Bad. Nebty, 150. 1 „„ 
etimes Fide Abatement, (E. 20.—F. 19.—H. 44.) ? 
tlemen. NE | | | 
„bew one may be intitled, or hom created. 
| (C. 1.) By Preſcription. 
as firſt A Man m hay 22 2 FI T . 
4. 666, may have a title to nobility by preſcription. Co. 
ft. Ard | Ga 16; &. | . SE 


Ver. Ul. H hb 


Dp. I G NI T ** 


1. 1 
; (C. 2.) By Tenure, ; 
So he may be a baron by tenure. Sal. 5 2 Skin. 434, 436, 
And ſuch barony goes with the land to the heir male, or other. 1 
wiſe, as the land is hmiteJ. , S4 437. | 
(C. 3.) By Writ. 

So he may be created by writ : as, if the king by writ of ſun. 
mons requires any to come to parliament, and upon that he do! 
fits in the houſe of peers; he is a baron to him and' his heir, 
Co. L. 16. 6. a 5 3s 

Tho' there are not words of inheritance in the writ, C.. ( 
J. 16. 3. (a) 3 N f has 
And this was the antient way of creation. Co. L. 16.3. ſub 

And upon fuch creation by writ, if a baron ſummoned to pat. 

Lament dies, having iſſue a daughter, ſuch daughter ſhall have 
the barony. Skin. 436. 1 NU’ 

So, if he has iſſue ſeveral daughters, and all but one die with. Sc 
out iſſue, the iſſue of ſuch daughter has a right to have a ſun- marc 
mons to parliament. R. Skin. 441. | | Ce, 1 

If he has ſeveral daughters, the dignity is ſuſpended til Ar 
all but one die without iſſue: or the king may grant it to ary of ſhe n 
the daughters at his pleaſure. Sin. 436. ® 2 17% 

But he is not a baron of the realm, if he dies before the n. It; 
turn of the writ. Co. L. 16. 6. R. 12 Co. 70. but le 

If he never ſits in parliament by force of the wry. C. U. who n 
EE: ; Vide . 

So a'barony may be limited in the writ, to him and the bein But 
males of his body. 7 Co. 33. 6. | 2 ? 

: ; | L. | 

C. 4.) By Patent. Othe 

(C. 4.) By | * 

So he may be created duke, marquis, earl, vifcount, baron Or, 
or baronet, by letters patent. Co. L. 16. 6. for ſhe 

And the firſt creation by patent was 10 Of. 11 R. 2. C. 2 Inf. ; 

Z. 16. 6. | | Yet 1 
And by patent the dignity may be limited to him and Iu e of 
heirs, or, the heirs of his body, or, heirs male of his bod) hall 
Co. L. 16. | | | 

So ir may be limited only for life. Co. L. 16. 6. | 

If a patent under the great ſeal of England creates one an ci | 

he ſhall be a peer of England. Sal. 5 10. Skin. 519 F the; 

Th:/ a peer of Ireland may be created under the great ſeal, bf gener 
expreſs words. Sal. 5 10. Shin. 519,.5.20. wg 7 

. : YT ut wh 

(a) Note ; This opinion of Lord Coke, „ that if a man ſummoned f Patent of 

6 liament by writ, once ſit in the houſe of peers, tho there be no words «1 If any 


4c heritance in the writ, gains a barony to him and his heirs,“ is but 177 
opinion without any foundatidn in reaſon ; tho having been follawed — 
his time, it has now become lavi, Vide this ſubject well diſcuſſ&d in dull 
Lectures. 190. et ſeq. 3 


IGN 727. 
it would go to his executor, or adminiſtrator. Co. L. 16. 6. 


lin a peer of the realm, or noble, here. 7 Co. 36. 6. Calwin, 
(C. 5.) By Parliament. | 
So he may be made noble by act of parliament, 


— 


And the dignity may be entailed by parliament: As, the earl - 


*; & * 


dom of Oxford. Jon. 103. ; EN 
But if a noble foreigner 5 naturahzed by parliament; that 
does not make him noble here, Dog. Neby. 4. | 
Or, if a duke, baron, c. of Scotland, or another kingdom, 
has a ſon and heir born ia England, by which he is à natural 
ſubject; he will not be noble here. 7 Co. 15. Calvis. | 


(c. 6.) By Marriage. 


a dignity may be obtained by marriage : As, if a duke, 
marguis, _ Sc. marries ; the wife ſhall be noble for her life, 
Co. L. 15 . | 

And if a woman marries a duke, who dies, and afterwards 
ſhe marries a baron; yet ſhe continues a dutcheſs. Co. L. 16. 6. 
2 Inſt. 50. 7 

I a _ earl, &c. who has the dignity in fee, has not a ſon, 
but ſeveral daughters; the king may confer the dignity on him 
who marries any of the daughters, as he pleaſes. 12 Co. 111. 
Vide Parcenors, (A. 2.) DD | 

But if a woman, noble by marriage, afterwards takes a huf- 


C. L. 16.6. 2 1njt. 50. Dy. 79. 6. Ow. $1. 
Otherwiſe, if a woman, noble by deſcent, takes a huſband 
not noble. Co. L. 16. 6. 2 Ju. 50. Per Brook, Ow. 82. 


+ = by her ſubicquent marriage ſhall not loſe her dignity. 
2 Infl, 50. Tr 
Yet if a woman, noble by deſcent, marries to an inferior de- 
E of nobility, as, if the daughter of a duke marries a baron, 
{ha!l have precedence only as a baroneſs. Ow. 82. 


(bp) Bow tried. 


I there be a diſpute, whether a man be a peer of the reulm 
generally, it ſhall be tried by the record of parliament. Co. L. 

16 6. 7 Cl. 18. Calvin. yu 31. 4. 49. 4. 19 . pl. 24 
But where he claims by deſcent, tho? he ought to produce the 

ptent of creation, it ſhall be tried by the country. Skin. 520. 


noned to parliament, he may ſue to che king by a petition of 
ut, K. Skin, 432. | 5 
= 3 Hhs 


| But the king cannot make any one a peer for years only ; for 


80, if the king, by letters of ſafe conduct, denization, &c. to 
« noble foreigner, names hin by his title; this does not make 


bard under the degree of nobility ;- the ſhall loſe her nobility. 


Or, if a queen dowager takes a huſband; noble or not noble; | 


f any one becomes heir to a barony in fee, and be not tum- 


D 1G WIT IT. 
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/ 
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ch) How fopfeited, 


1. a nobleman be attainted for treaſon or felo y, he ſorfeits his 


391. 6. Orv. 82. 


Nor an archbiſhop, or biſhop ;, for they are not peers unhert- 
table. Seld. J. P. if he be not accuſed in parliament. 4% 
3 Vel. 2. p. 1541. 3 1nft. 30. for they make pi oxies after pla 
and withdraw themſelves. 3 It. 33. 8 


dignity, and he and his poſterity become ignoble. Co. L. 41.6. a 
| mi 
But a dignity or nobility cannot be extinguiſhed, except by rd 9 
of parliament (if it be not forfeited.) Skin. 437. - ; jury 
It cannot be aliened, or transferred to another. Fox, 123. A 
Ca. Parl. 4. R. that a grant of it without the king's licence wa there 
void. 4 Inf. 126, 7. | . Ar 
It cannot be ſurrendered by deed, or fine to the king. R. Ca. outla 
Parl. 1. 11. EEE F 08 5 | $0 
It cannot be taken away by the order of the lords in parliament, point: 
R. Sal. 511. E $8, F: ; Inft 
It ſhall not be extinguiſhed by the acceptance of another dig: 79 
nity, or title. Skin. 4337. Ring 
So it ſhall not be Joſt by non-claim : for the ſtatutes of limitz- *A; 
tions do not extend to it. R. Skin. 437. — by 
. . arreſt, 
(F) The Pzivilege of Peers. vo 
: Jecog n! 
Cf. 1.) To be tried by Peers. por 
| bn. : In J. N 
LL the barons of parliament ſhall be tried for treaſon, fe And 
lony, miſpriſion, or as acceſſory, at the ſuit of the king by may arr 
(L. 16, &c.) their peers. By Magn. Chart. 9A. 3. 29. Aon ſuper eum 161mu lament. 
Efc, nifs per legale judicium parium ſuorum. 2 Inſt. 49. 9 C By th 
30. b. Sta. 152, 153. | | ted, ar 
So, all of the nobility, who are. peers of parliament. roceed: 
So by the common law, which is now affirmed by the „. 20 fl. anten! 
6. 9. all dutcheſſes, counteſſes, and baroneſſes, who are noble mer, an 
by deſcent, creation, or marriage. 2 Inſt. 50. | d remoy 
And marchioneſles and viſcounteſſes, &c. tho? not named by H. 4.1 
the f. 20 H. 6. 9. 2 Inf. 50. | 
So the queen conſort, or dowager. 2 Int. p 0. At the 
And a peer cannot waive his trial by his peers. Kel. 56. u e 51 
marg. Mo. 621. 1 . 265. 2 Rujh. 94. Vide pojts (F. 1. he hig 
But the nobles of another kingdom, or who are not varo pleaſes 
of our parliament, ſhall not be tried by the peers of parls Wefemin 
ment. By the common law, confirmed by parliament 4 £6 3 loft, 28 
2 inſt. 50. 7 Co. 15, 16. Calvin. 3 Inft. 30. Vids Sulu Vo, by 
(D. 6.)* | | R 5 „„ ring his p 
Nor a woman, noble by marriage, who has loſt her dignity bf ard, by 
a ſubſequent marriage under the degree of nobility. 2 I.. 59 end in {c 
Vide ante, (C. 6.) | | | : ard a \ 


DG N11 :T v. 
goa baron of parliament ſhall not be tried by his peers in an 


appeal, which is the ſuit of the party. 2 uff. 49. 9 Co. 30. 6. 


| \ta. P. C. 152. 4. 10 Ed. 4. 6. 6. 3 inſt. 30. 4. 2 
0 Nor in præmunire, or other caſe, except treaſon, felony, or 
miſpriſion. 1 Bul. 198. 3 Iasi. 30. | 


jury. 2 It. 49. : n : 
And upon ſuch indictment in B. R. he may plead his pardon 
there. 2 Inſt. 49. R. 1 Rol. 297. 0 | 
And if he does not appear, proceſs iſſues there, and he may be 
outlawed upon it, per pudicium coronatorum. 2 Inſt. 49. 


pointed, by a jury of the county where the offence was committed. 
; Inſt. 28. 
% before juſtices of oyer. and terminer. Vide Ducheſs of 
king ſton's caſe. Coop. 283.“ ; | . ; 

Aud on certificate. of an indictment being found, warrant 
may be granted by a judge of B. R. to arreſt him; and on the 
reſt, B. R. may grant a habeas corpus, on the return of which 
tiey may let him to bail on recognizance to appear as well in 
J. F. as before the king in parliament. Jide the form of the 
recognizance. Cowp. -284.* | 


f in B. R. 2 loft. 49. 2 - 
, fe. And before plea, the king-ſhall make an high ſteward, wha 
g may arraign him, or tranſmit the indictment by certiorari to par- 
muh lament. R, Hut. 131. | | | 
C By the com: niſſion to the high ſteward, the indictment is re- 


reed ſecundum legem Augliaæ; and a command to the peers 
atten, and to tae lieutenant of the tower to bring the pri- 
er, and a certiorari of equal date with the commiſſion, or later, 
0 1 the indictment before him indilatè. z Inſt, 28, Vide 
4th | | | 


So he may be indicted for treaſon, felony, or miſpriſion by 1 


So the indictment ſhall be before B. R. or commiſſioners ap- 


but he cannot confeſs the indictment, or plead not guilty, | 


ned, and power given to him to receive the indictment, and to 


At the trial of a peer, the king conſtitutes an high ſteward bac, (F. a.) 


—_ 


56. 1 44. 3 Inſt. 28. 1 H. 4.1. a. De quo vide Officer, (E. 5.) The manner 
F. 2.) The high fleward by warrant requires which ſcrjeant at arms 2 
baron * pleaſes to ſummon the peers named in the warrant, to be 

wy 8 on ſuch a day, to try, c. Mo. 621. Sta. 152. 

Ed. N. | 


do, by warrant, he requires the lieutenant of the tower to 
ng his priſoner. Ma. 621. 1 H. 4.1.4. 3 Infl. 28. 
and, by letter, the judges are required to be preſent, who 


nend in ſcarlet, W&fe.. Keil. 54. 1 — 
ard a Writ goes out of chancery to the lieutenant of the 


inde | 4%) 0 bring the priſoner as the high ſte ward ſhall appoint. 
4 f ' 2 . : 5 . 
ter pi And peers, in commiſſion to find the indictment, may be upon 


rial, R, Keil. 58. 


A pre- 


476. 


Sta. 152: 


mute. R. 1 7. 366, Vide infra. 5 


' 


of them. Mo. 621. Keil. 56. 3 Inſt. 30.. Vide Parlianat, 


_ conſult of their verdict. Sta. 152 b. 3 f. 29. 


D1iGNIT'y, 


A precept by the high ſteward to the ſerjeant to ſummon 
_ tales proceres, Ec. per quos, fc. names none particularly, 
ft. 28. | 5 | 
: But they ought to be 12 or more. 3 IA. 28, 40. | 

At the day appointed the commiſſion is _ Mo. 621 
Sta. 152. 3 Inft. 28. | | | 
Then the-peers are named according to the ſummons returned, 
Mo. 621. 3 Inft. 28, 29. 3 a 
The priſoner cannot challenge any peer. R. 1 F. 366. 
3 Inft. 27. 2 Ruſh. 94. ide infra. 
Ide peers, who appear, take their places according to their 
dignity- Mo. 621. 3 Inft. 28, 29. Sta. 152. | 
And afterwards the priſoner is brought to the bar. Me. 621. 
Sta. 152. 3 Inf. 29. | . | 
And then the indictment is read. Mo. 621. 3 I. 29 


And the priſoner arraigned. 3 Inſt. 29. $28, 152. 
Afterwards the priſoner ought. to plead, otherwiſe he ſtanch 


If he pleads zo guilty, iſſue is joined upon it. 3 If. 29, 
Vide _= 8 f BY 
And there needs no counſel for this ; but if he pleads matter 
of I ſhall be aſſigned him. 3 Inf. 29. 2 Rub. 9 
IF the priſoner does. not appear, the ſame proceſs ſhall be 
againſt him as upon another indictment, till he be outlawed, 
4ſt. 31. 6 ä 
: — the indictment read, the peer ought to plead ; otherwiſe 
judgment ſhall be againſt him. Keil. 57. 1 Tr. 366. 
If he pleads nor guilty, he puts himſelf upon his peers 
Mo. 621. Sta. 152. 3 Inft. 29: Vide ſupra. | 
And he cannot waive the trial by his peers, or challenge any 


(L. 17.) Jia anie, (F. 1.) Vide ſupra. x ; 
And he need not have time allowed for pleading, tho? the in- 
dictment be long. Keil. 56. | 
If he does not plead, but confeſſes the indictment, judgment 
Hall be immediately againſt him. 1 H. 4. 1. a4. 
After plea, the king's ſerjeants and attorney immediately give 
evidence againſt him; and then the priſoner ſhall anſwer ic l. 
Sta. 152. 3 Ius. 29. | . 
Then the conſtable with his priſoner retires, while the peen 


The judges may be aſked their opinions in pay point: for they 
are preſent for the aſſiſtance of the court. Keil. 54. 

And the: efore, if the high ſteward aſks a queſtion, they ongit 
to anſwer tho? it be in the abſence of the priſoner, Keil. 54 
So they may deliver their opinion upon a queſtion BY: 
poſed in point of law, in the nce of the priſoner. 10. 
Keil. $4+ . 8 | bt 


\ 


upon it. 3 ft. 30. 


| dces not lie againſt him. 9 Co, 49 4. 6 Co. 52, 3. Heb, 2 


ee. 


But they ought not to deliver their opinion, before the trial of 
a criminal caſe triable before them. 3 Iuſt. 29. : | 
If the peers, after evidence, being in conſult, defire to ſpeak 
with any of the judges ; with aſſent of the high ſteward he may 
o to them. Keil. 54. | | „ 
gut the judges ought not to deliver any opinion in point of 
law, but in open court. Keil. 54. in the preſence of the pri- 


ſoner. 3 Inft. 29. 


And they ought not to ſpeak with the king's counſel privately 

And therefore, if the peers, in conſulting of their verdict, 
deſire to ſpeak with a judge, and then aſk his opinion in law, he 
ought to inform them, that he cannot deliver a private opinion, 
nor without conference with the other judges. R. Keil. 54. 

If the peers in conſulting, c. defire to ſpeak with the high 
ſteward; he cannot ſpeak with them but in the preſence of the 
priſoner. N. Keil. 57. 3 Inſt. 29. _ | 

The peers may eat and driak, after evidence given, before 
verdict. 1 Tr. 366. 2 Ruſ. 95. ; 

But the peers ought not to ſeparate or adjourn after evidence, 
before their verdict. 1 Tr. 366. 3 Inſt. 30. 2 Ruſh. g5. 

After a major part of the peers in conſult are agreed of their 
rerdit, they again take their places, and the high ſteward aſks 
of the loweit, and ſo of each /er:atim, whether the priſoner be 
guilty, who aniwers without oath, gailiy, or not guilty upon 
his honour. Sta. 15 2. 6. 10 Ed. 4. 6. 6. 1 H. 4. 1. 4. 

Inſt. zo. | | | 

Then the high ſteward aſks for the priſoner, and declares the 


verdict to him, and gives judgment accordingly. Sta. 15 2. 6. 


for the verdict is given in the abſence of the priſoner. 3 Int. 30. 
If they do not agree, .the court may adjourn to the next day : 


tho! it is not uſual. Keil. 57. 3 Inſt. 31. 


And in ſuch caſe the peers need not continue together, as 
other juries; but may retire to their houſes. R. Keil. 57. 


(F. 3.) As to Oath, Arreſt, &c. 


So a peer, generally, ſhall not be upon Gath in trials before 
them, or when he anſwers in any court, as a defendant. Jon. 


154. Lide Serement, (C.) 


So he ſhall not be put upon a jury, or aſſiſe. Fon. 153. 
9 Co. 49. a. Reg. 179. 6. 48 Aff. 6. | 
And if he be, he ſhall have a writ for his diſcharge. 


Peg. 179. 5. K. 48 Ed. 3. 30. 6. Dy. 314. 6. 


So an attachment does not go againk a peer for a contempt in 
diſobeying an injunction, Efc. Seld. 3 Vol. 2. p. 1543. 
So a peerefs, by marriage or deſcent, ſhall — arreſted; 
for a capias does not lie againſt her. R. 6 Co. 5 2. 5. 
So a peer ſhall not be arreſted in debt or treſpaſs; for a capias 


2 


= 


. _ 


D „ * ir. 1 


And, if arreſted by a proceſs which names him a peer, a he 
Herſedea, ſhall go. al. 512. 41. 126. F. M. B. * ig 
So, if he has ſat in parliament as a peer. Sal. 5 12. 
But if he never ſat as a peer, nor be named io, he oupht to 
Favs Sal. 512, for there ſhall not be a ſuperſedeas; but per- 
aps he may have a writ to the Juſtices, menuoned F. N. B. 10 
| if he be a peer. 
So a peer ſhall be in execution upon a ſtatute- aaple, n 
me:chant, or recognizance. R. 2 Leo. 173, 4. 
| _ execution ſhall be againſt his body upon a judgment. Dab. 
2 Leo. 1 
So a 9 lies againſt a peer in an e replegiando. Hob. 61, 
So a peer ſhall find bail upon a b..beas corpas to remove a eau. 
R. 2 Leo. 173. 
So a capias lies againſt a peer for an offence to the king inn. 
diate: as, for felony. Seld. 3 vel. 2. p. 1546. 
"So, for a reſcous made, c. Seld. 3 Pol. 2. p. 1546. 
So a capias hes againſt an earl, baron, Sc. in ireland. 
And againſt a biſhop of Ireland; though he 1 1s a bilhop of the 
pag church. Pal. 345- | ” 
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Vide Pariſh, (A.)—Prohibition ( F. g. } 


t 


Fide * (E. 1, &c. J— bility edi, (C. 4,)—Capa- 
W. — 4. 1.) —Conaition, N 2. &c.) Tach, 
7. Ke.) i e 


DH I 8 c E I T. 
Tide Due. 


Writ ol Viteeit. 
Vide Ancient Demeſue, (E. a1 


DISCENT 


When a Man rakes by Deſcent. 


\VERY eſtate of inheritance which a man has he takes 
by d deſcent or . G. I. 1 . 6. 


Is 


d „ rn 
In all caſes, where a man derives the eſtate from his anceſtor, 


te takes by deicent : as, if tenant in fee-1mple, or tail, dies, 


his heir takes by deſcent. Co. L. 13. 6. 
A charge on the eſtate does not alter the manner of the heirs 


taking the and; but if the tenure or quality of the eſtate be 
alteced, the heir i a purchaſer. 1 BY. Rep. 22 | 


So, where t e anc-ſtor has an eſtate for life, and afterwardy a 


limitation is to his right heirs, the heir takes by deſcent: as, if 
2 ſeoltment be to the uſe of A. for life, remainder to B in tail, 
remainder to the nee heirs of A.; the heir of A. takes by de- 
ſcent, Co. L. 22. 6. 319. 6. K. 2 Co. 91. 6. Moe. 284, 719. 
Fu. 56. 1 Hol. 627. l. 20, 25. 2 Rel. 417. I. 10. | 

Se if it be to A. and B. for life, remainder to the right heirs 
of him who dies firſt, and A. dies; his heir takes by deſcent, 


tho' the remainder could not veſt before the death of 4. Co. 


L. 378. b. D. cont. Lit. 258. | | 
So, if it be io the ute of A. for years, if he ſo long lives, and 


afterwards to B. for life, and afterwards to the right h-irs of A. 


Cent. Mo. 719. Poph. 3. 2 And. 138. R. acc. 3 Lev. 406. 


D.. 4 Mod. 384, but the court inclined cont. and in the caſey 
3 L:v. 406. the limitation was to A. and his heirs. Cont. Go. 


L. 319. . *einb. acc. where it was limited to the truſtèes for the 


life of A. Eg. N. 21. 

do, tho” the eſtate for life in the anceſtor be created by act in 
lw: as, if a feoffment be to the utc of another for life, remain- 
der to A. in tail, remainder to the right neirs of B. the tzouor ; 


becauſe B cannot nave an heir during his life, and by tie . 


27 H. 8. the poſſeſſion is executed to the ule, the law creates an 
ul: to B. for nis life, till the future uſe comes za e; and there- 
fore the heir takes by deicent. Co. L. 22. 6. Ado. 284. 

Or, if a man covenants to ſtand fei:ed to the uſe of . in tail, 
ani atterwards to the heirs male of himſelf; the law creates an 
ule in the covenantor for his life, and his ei male takes by de- 
ſcent. R. 2 Mod. 211. 4 Mod. 382. HER 
Or, to tue ute of his heirs males by a ſecond wife; he has im- 
mediately an eſtate- tail, and the ſon by the ſecond wife thall take 
by deicent K. 2 Lev. 79. 1 Med. 121, 159. 
So, if a man upon a conveyance limits a void remainder, 
by which the reverſion reſults to himſelf, his heir takes by de- 


(cent: as, if a man demiſes for life, remainder to his right heirs, . 


tie remainder is void; for he cannot make his heir a purchaſer, 
* ry does not part with the whole eſtate out of himſelf. Co. 

22. 6. 

du, if a fine ſur grant & render be to a huſband and wife, and 
the right heirs of the nuſband (where the hiuſband was ſole ſeiſed 
before) who render to A. for the life of the huſband, remainder 
to B. for life, remainder to the right heirs of the huſband; the 
remainder to the right heirs is void : for he cannot make his right 
heir a purchaſer, where he does not part with tue whole eſta e out 
of himſelf; and therefore the reverſion was in the huſband. 
8 Rol. 414. J. 45. „ | | 


So, 


"an 
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8 So, if by bargain and ſale, land be conveyed to 4. aud l. 
heirs, . — before enrollment; the heir takes by * 
Jide Bargain and Sale, (B. 9.) a 8 
So, if a man covenants to ſtand ſeiſed to the uſe of B, and hi; 
heirs, upon a contingency, and B. dies before, and then the con- 
tingency happens; the uſe riſes to the heir, who ſhall take quaf 
by deſcent. 2 Rol. 794. J. 45. R. Pol. 59, 66. | 
If A. covenants to ſtand ſeiſed to the uſe of B. in tail, andy; 
default of iflue, to his own heirs male; his younger ſon, after 
the death of the elder leaving a daughter only, takes by deſcent. 
K's Mar. 221. | TEE | 
*So, if a man grant to H. B. remainder to his own heirs male; 
his heirs male take by deſcent. But if ſuch a limitation be made 
by will, or W a third perſon by deed, the heir male takes by pur. 
chaſe. 2 Bl. Rep. 687. | 
If A. limits an eſtate to his wife for life, and afterwards by a 
ſubſequent deed limits it to the heirs of the body of bis wife; ſhe 
takes an eſtate- tail: for theſe eſtates are conſolidated, and the 
heir of the wife does not take by purchaſe; Dub. 2 Ver. 489. 
So, if a deviſe be to an heir of the ſame eſtate which he would 
have by deſcent; he ſhall take by deſcent. Vide Deviſe, (K.) 
So, if a deviſe be to A. fos life, remainder to the heir of the 
deviſor in fee; the heir takes by deſcent, tho? it be a remainder: 
for it makes no alteration in the nature of his eſtate. R. 
1 Rol. 626. J. 35. 8 
So, if a deviſe be to 4. till his heir attains the age of 24, and 
\ then to him in fee, and that his wife ſhall have a third part for her 
life; and if he dies before 24, to his wife for life ; and if his heit 
has no iſſue, to his daughter in tail. 1 Kol. 626. L 45. 

So, if a copyhold be ſurrendered to the uſe of his will, and 
then he deviſes to A. for life, and afterwards to the beit of 
his body for cver ; the heir of A. takes a fee by deſcent. . 
1 Kol. 627. 1. 5. | | ; 

So, if a deviſe be to A. his younger fon in tail, and if he dies 
without heir, to his own right heirs; the eldeſt ſon takes by 
deſcent. R. 1 Sal. 233, 4. | 3 


(q) When, by Purchaſe. 


UT a man takes by purchaſe where the eſtate firſt veſts ir 
him; and he does not derive it from his anceſtor. (Vici 
Co. L. 3.6. 1 Co. g5. Shelly.) Be, 8 
As, if land be limited to A. for life, remainder to the right 
heirs of B. his right heir takes the remainder by purchuie. 
1 Kol. 627. I. 15. K. 3 Leo. 14. 5 l 
So, if a feoffment be to B. to the uſe of A. in tail, and after 
wards to the right heirs of B. For it was a remainder, and not 
a reverſion, tho? B. was the feoffee. Semb. Co. L. 22.6. 
So, if a deviſe be to A. for life, and aftet his death to his nent 
heir male and the heirs male of his body; his fon takes the re. 
mainder by purchaſe. R. 1 Co. 66. 6. | h 


nd his 


hate, 


fter- 


| not 
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fe 
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go, where 2 man takes by executory deviſe, he takes by pur. 
chaſe. Vide Deviſe, (N. 16, 17.) | 
So, a deviſe to 4. for the life of B. and then to the heirs male 
of B. then living; the ſon of B. then living, being godſon to 
the teſtator, ſhall take, for it is de/{gnatio perſona. R per 3 J. 
in B. K. which was reverſed in the exchequer chamber, and aſter- 
ayes per in parliament. Ray. 330. 2 Jon. 99. 1 Vent. 33 

So if a copyhold be ſurrendered to 4. and his heirs, an 
I. dies before admittance, by which his heir is admitted; he 
takes by purchaſe, for there was nothing in A. who was never 
admitted. R. 1 Rol. 627. J. 30. | | E 
So, if an eſtate be limited to B. per auter vie, remainder to A. 
for life, remainder to the right heirs of B.; if he dies before A. 
the remainder is not veſted in N. tho' he has a freehold : for if he 
dies before A. it ſhall never take effect. Lit. 258 Ws 

So, if it be limited to A. and B. for their joint lives, and 
afterwards to C. for life, remainder to the right heirs of B. 
2 Rl. 418. J. 10. 5 | | 

[The words, . beirs, heirs-male, or heirs of the body,” are not 
always words of limitation; they may be eonſtrued words of pur- 
chaſe, either in will or deed. Doe v. Laming, M. 1 G. z. 
2 B. M. 110% RE DT 98 


(c) Co whom a Defcent ſhall be. 
(C. 1.) To the next in ll. 


P a man dies ſeiſed in fee, the deſcent ſhall be to his eldeſt 
ſon. | | 9 | | | 
If he has no ſon, to all his daughters in co-parcenary. 
If he has no iſſue, to his eldeſt brother. Lit. S. 85. 
If he has no brother, to all his ſiſters. | 
If he has no iſſue, nor brother, nor ſiſter; to his next colla- 
teral couſin of the whole blood. Lit S. 2. 10 
But land ſhall not deſcend to the next in blood, if there be any 
nearer jure 7 eee : as, if B. has iſſue C. and D. and C. 
dies in the life of his uncle, and then the uncle dies; his eſtate 
ſhall deſcend to the ſon of C. and not to D. tho? he is neareſt in 
Los. E. 16. . — | | 
8 7 all = poſterity of C. ſhall inherit before D. or his iſſue. 
8. L. 10. 3. 58 | 
So, by the Jewiſh law. Seid. de ſucc. | | 
So land ſhall not deſcend to the father, or other lineal anceſtor, 


tho” ht be neareſt in blood; but ſhall deſcend to the uncle, or 
| Other collaterab couſin. Lit. S. 3. | 


And this is a maxim peculiar t. the common law. Lib. Rub. 
cited Co. L. 11. a. cont. Act. 1 Vent. 414, 415. 
Yet if land deſcends from a fon to his uncle, after the death of 


the uncle without iſſue, it may deſcend from him to the fatief. _ 


t. §. 3. | 


- 


80 
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80 likewiſe if an eſtate be granted to a ſon for liſe, remainder 


to the next of his blood; the remainder ſhall be to the father 
and not to the uncle. Co. L. 10. 6. | TY ; 
So, if an eſtate be limited to A. for life, remainder to his next 
of blood in fee; A. has no iſſue, his brother has iflue B. and C. 
and dies; and B. alſo has iſſue, and dies, and then the death of 
A. happens; the remainder veſts in C. for he is the neareſt of 
blood to A. tho? the iſſue of- B. ſhall be his heir. Co. L. 10. l. 


So, if a man dies ſeiſed of land, (his wife being privenc 


Tho“ he be egſeint) and his land deſcends to his daughter, brother, unde, 
_ poſthumous. g, and afterwards a ſon is born, or other nearer heir ; the 


after - born iſſue ſhall enter upon the daughter, brother, uncle, or 


other remoter heir. Co. L. 11.6. 

So, if land deſcends to a daughter, and another daughter is 
5 born; ſhe. ſhall be parcener with her ſiſter. Co. 
L. 11. 6. | | 

So, if A. has iſſue B. and C. and B. dies, his wife privement 
enſeint with a ſon, then 4. ſuffers a recovery to him and the heirs 
of his body, and dies before execution, and C. enters; the ſon of 
B. born afterwards ſhall enter upon him : for C. takes by deſcent, 
and the execution relates to the recovery, which was in the life 
of A. R. 1 Co. 98, 106. Shelly. | 

So, if huſband and wife ſeiſed in tail general, have iſſue a 
daughter; then the huſband dies, his wife privement enſeiut, and 
the wife aliens, upon which the daughter enters by f. 11 H. 7. 
20. A ſon afterwards born ſhall enter upon her : for, by the ſta- 
tute, the daughter was in quaſi by deſcent. 3 Co. 61. 6. 

So, if a condition be broken in the life-of the feoffor, who dies 
before entry; and afterwards his daughter, as heir, enters; 2 
ſon born afterwards ſhall enter upon her. 1 Co. gg. a. 

So, if a man, entitled to enter upon conſent given to a raviſher, 


dies before entry. 1 Co. 99. a. 


Or, to enter by force of a remainder. 1 Co. 99. 4. 

But if an eſtate veſts in a daughter, brother, Cc. by pur. 
chaſe, and not by deſcent ; a nearer heir, born afterwards, thall 
not deveſt it: as, if a remainder be limited to the right heirs 
of B. who dies, his wife privement enſeint, and then the remain- 
der happens. 9 H. 7. 25. a. 1 Co. 95. a. R. 1 Sal. 227. 
2 Ver. 579. Skin. 430. R. cont. in Parl. 4 Mad. 282. 
3 Lev. 408. | 7770 . | 

So, if it veſts upon a contingency. Cro. Car. 412. | 

So, if a brother, Ic. by his entry be remitted. K. 3 Les. 2. 
Or, upon a forfeiture for a condition broken, conſent to 4 
raviſher, &c. 5 Ed. 4. 6. a. 1 Co. 95. 4. 


So, if a daughter, Cc. pays money, or performs a condi- 
tion, whereby the eſtate is preſerved.  R. 1 Co. 95. 4. 99. 4. 


R. Cro. Ca. 87. g 


And now by the f. 10 C11 V. z. 16. A ſon or daughter 
born after the death of the parent ſhall take in the ſame manner 


as if born in his life- time, tho' no eſtate be limited to preſerve 
contingent remainders, &c. 5 
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(C. 3:) To the oſt Worthy. | 


\ Go it is a rule, that a deſcent ſhall be to the moſt worthy in 
blood: and therefore, if a man ſeiſed of land has iſſue ſeveral {ons 
ard daughters; the male iſſue ſhall be preferred, lor the male is 
the molt worthy. Vide Co. L. 14. | Et 

If there are ſeveral ſons ; the deſcent, by the common law, 
hall be to the eldeſt. | 5 
If there be not any iſſue, but a man has ſeveral brothers; the 
geſcent ſhall be to the eldeſt brother. Lit. S. 5. | 

So, if a man purchaſes land, and dies; all of the blood of the 
part of his father ſhall inherit before thoſe of the blood of the 
part of his mother: for the blood of his father is the moſt worthy. 
Lit, S. 4. 8 | 

26d the father has alſo two bloods in him; the blood of his 
father, and of his mother. Co. L. 12. à. 3 

And all of the blood of the father of the part of his father, 
fall inherit firſt; and then thoſe of the blood of the father of the 
part of his mother., Co. L. 1g. 6. 

So, if the ſame perſon has title by two bloods, and he cannot 
take by the moſt worthy, he ſhall not take by the other, but the 
land ſhall eſchear : as, if A. attainted has iſſue B. and C. and the 
eldeſt purchaſes and dies; if C. ſhould take by mediate, and not 
by immediate deſcent, tho” he has the blood of A. and his wife, 


if he cannot take as heir to A. he cannot as heir to the wife; tho! 


both bloods, wiz. of the father and mother, were inheritable to 
2. 1 Vent. 426. 8 | 


(C. 4.) To the whole Blood. 


So a deſcent ſhall be to the heir of the whole blood : and 
therefore, if a man has iſſue by divers venters, and the eldeſt 
parchaſes lands, and dies wichout iſſue; his half brother ſhall 
tot inherit to him. It. S. 6. . 5 

do none ſhall inherit an eſtate in fee- ſimple, if he has not in 
kin the blood of the father and mother. Ca. L. 14. a. 

And therefore, if the eldeſt brother purchaſes and dies with- 
but iſſue, che deſcent ſhall be to his filter, uncle, or other next 


coufla of the whole blood, aud not to the half brother. Lit. 


4.6,7. 1 Vent. 424. Dy. 342. a. | | 

if 2 man pleads, that he is heir of the part of his mother, he 
pint to ſhew that he is heir of the whole blood. 1 Ver. 442. 
But if the eldeſt brother purchaſes, and dies without iſſue, and 
dis uncle, Ic. enters as heir, and dies; the half brother may 
inherit to him; for he is of his whole blood. Lit. S. 8. 


If lands deſcend to two r of the father by the firſt 


venter, and aſter his death an infant ſon be born of a ſecond ven- 
ter, the mother at that time reſiding in part of the premiſſes, and 


tceiving rent for the other parts, both before and after the birtk 
oer ſon, though the ſon die within a ſhort time (as ſive weeks 


and 


477 


and three days) this is a ſufficient actual ſeiſin in the infant fon, 
to make a g frarris ; ſo t at tie lands ſhall not deſcend f om 
him to his ſiſters of the helf blood, but to a more remote heir of 
the whole blood. 2 Bl. Rep. 938. 3 Will, 5 16. 


(C. 5.) An Heir ought to be of the Blood of the firſt Purchaſer 


None can be heir to lands, who is not of the blood of the fir 
purchaſer. Co. L. 12. a. | 1 0 | 

And therefore, if a man inherits lands as heir to his father and 
dies without iſſue, it ſhall deſcend to his heir of the part of 
his father ; and the heir of the part of his mother ſhall never take, 
for he is not of the blood of the firſt purchaſer ; and if there is no 
heir of the part of his father, the land eicheats, Lit. . 4. 

So, if he inherits as heir to his mother, it thall deſcend to the 
heir of the part of the mother: and if there be not any ſuch, the 
land eſcheats. Lit. S. 4. 1 0 

So, if A. purchaſes land and marries B.; his iſſue, and all of 
the blood of A. may inherit: but none of the blood of B. ſhall 
ever inherit, Co. L. 12. a. | 

So, if B. was the purchaſer, none of the blood of 4. could 
ever inherit. Co. L. 12. a. „„ | | 


(C. 6.) When he takes as Heir of the Part of the Mother, 


If a man has land as heir to his mother, and dies without alte. 
_ of his eſtate; the heir of the part of nis mother thall always 

e. 

So, if he makes a feoffment to the ule of himſelf and his heirs; 
ſuch uſe is in him as the antient uſe, and follows the nature of the 
land; and therefore, the heir of the part of the mother thall in- 
herit. Co. L. 13. a. Dy. 134 Kol. 780. J. 35. 

Tho! the uſe be expreisiy limited to him and his heirs; as well 
as where it reſults to him by operation of law. Conz. Dy. 134. 
D. 2 Rol. 780. J. 35. R. acc. 3 Lev. 406. Sal. 591. Ei. 
Ca. 186. 1 

Tho' a feoffment, fine, c. be declared to the uſe of A. for 
life, and afterwards to the uſe of him and his heirs: for the ſee 
is the antient uſe and reverſion. 3 Lev. 406. | 

Or, to the uſe of himſelf for life, or tor 99 years, and al. 
terwards to 4. for life, and afterwards to him and his heirs. 
K. 3 Lev. 406. | 

Or, to the uſe of himſelf for life, then to his wiſe for 1.fe, then 
to the firſt, ſecond, and other ſons in tail, and afterwards to him 
and his heirs; the reverſion is the antient eſtate, and fall de- 
ſcend to the heir of the part of his motner. . in C. B. . 
7 An. inter Abbot and Burton, Sal. 591. ( Reported Campus 
| Rep. 160.) | 

Tho” there be a fine and recovery, by which the uſ- ariſes out 
of the eſtate of the conuſees: for they make but one conveyance. 
R. Sal. 591. (Vide Comyns's Rep. 160.) | = 

So, if a man ſeiſed as heir ct the part of his mother, makes 2 
feoffment upon condition, and atterwards enters for the Fre 
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licion broken; the heir of the part of his mother ſhall take. 


Vide Co. L. 12. 6. f LE as | 

So, if the feoffor dies, and .. heir enter; the heir of 
the part of the mother ſhall afterwards have the' land. Ca 
12. K „ | 
1 ſuch a man makes a leaſe for life or years, or a gift in 
dil, rendering rent; the reverſion deſcends to the heir of the 
part. of the mother, and the rent, as incident to the reverſion. 

e | | . 
0 80, if before the ff. quia emptores terrarum he had made a 
fofiment in fee of parcel of his manor, rendering rent. Co. 
I. 12. 6. 8 Co. 54. a. | 85 

80, if he deviſes to A. for years, remainder to B. in fee, who 
was heir of the part of the mother; he ſhall have it by deſcent. 
R. 3 Lev. 127. = 

So, if a man has a-rent-ſeck as heir of the part of his mother, 
and the grantor grants a diſtreſs for rent, by which it becomes 
a rent-charge 3 it ſhall go to the heir of the part of the mother. 
Go be bh > | 5 
So, if bs has a manor, and a tenancy eſcheats. - Co. L. 13. a. 

If he recover upon voucher, the heir of the part of the mother 
ſhall have the ns pa Co. L. 14, 4. 5 

A. ſeiſed in ſee deviſes to his wife in fee, and dies ſo ſeiſed, 
leaving B. his widow, and C. their only child, his heir at law. 
J. previous to her ſecond marriage, by leaſe and releaſe conveys 
to truſtees to the uſe of herſelf for life, to truſtees for a term, re- 
mainder to C. for life, to truſtees to preferve, c. Remainder to 
C. in tail, in default of iſſue to ſuch perſon as B. by deed or 
will, notwithſtanding coverture, ſhall appoint, for want of ap- 
rointment, to her heirs for ever. B. by will duly executed, 
during coverture, deviſes all her real and perſonal eſtate, Cc. 
ſubject and charged with payment of debts and legac s, to C. B. 
dies, leaving C. her only child, and heir at law. He does not 
take from his mother by purchaſe, but by deſcent ; and conſe- 
quently, on his death, it defcends to his heir ex parte materna. 
H. per B. R. unanimouſly, on a caſe out of chancery ; and de- 
_ accordingly. Hur/t v. E. Winchelſea, M. 33 C. 2. 2 B. 
M, 880. ] ö 


(C. 7.) When not. 


ut if a man takes by purchaſe, the heir of the part of 
his _ ſhall inherit, and not the heir of the part of his 
mother. | ; | 

And therefore, if a man ſeiſed as heir of the part of his mo- 
ther makes a feoffment, and takes back an e{tate to him and his 
heirs; the heir of the part of his father ſhall take: for it is a 
new purchaſe. Co. L. 12. 6b. | 

It he makes a feoffment, rendering rent to him and his heirs ; 
de rent goes to the heir of the part of his father. Co. L. 12. — 
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If huſband and wit. have iſſue F. and I- nd is given to 4. foe 
life, re maigder to the heirs of the wife ; B. takes as a purchaſer: 
and therefore che land ſhall de cead to the heir of the part of his 
father. C. CL. 13. a4. | | | | 

If huſband and wife levy a fine of the land of the wife fur gran 
E& render to them in tail, remainder to the heirs of the huſband; 
the heir of the part of the huſband ſhall take: for it is as a ſecf. 
ment and re-feoffment. R. 1 Sal. 337. bo. 92 Cartb 1 40. 

If a man ſcifed of the part of his mother levies a fine ſur grani 
E render to himſelf, he ſhall be afterwards ſeiſed of the part of li 
father. Mod. Ca. 45. | | 

If A. has a leaſe to her and her heirs for three lives, and deviſey 
it to her daughter an infant, and directs the guardian to make 

urchaſes for the infant's benefit, the guardian on the death of a 
ife takes a new leaſe for three new lives, and the infant dies; the 
new leaſe ſhall not go to the old uſes, to the heirs ex parte materna, 
but to the heirs of the infant ex parte paterna. Pierſea v. Shares 
Y. 1739. 1 Achyns 480. 


(C. 8.) Muſt be Heir to him who was laſt ſeiſed. 


A man, who takes by deſcent, ought to be heir to him who 
was laſt ſeiſed of the actual freehold and inheritance. Ce, 
nn | : | 
And therefore, if a man dies without iſſue, and his uncle as 
his heir enters, and dies; the father may be heir to the uncle, 
his brother, who was laſt fericd ; but, if the uncle was not ſeiled, 
the father cannot be heir. Co. L. 11. 5. 
So, if A. dies having a ſon and a daughter by one venter, and 
a ſon by another, and the fon by the firit venter becomes actual 
ſeiſed, and dies; his ſiſter ſhall be heir to him: but if he be rot 
ſeiſed, the ſon by the ſecond venter (hall be heir to his father. G. 
. N. . 81. . | 


And in the latt caſe, the deſcent is immediate from the father | 


to the fon by the ſecond venter. R. Fon. 361. 
{if lands are ſettled to the uſe of J. and B. and the ſurvivor, 
for life, then to the heirs of the body of B. by A. and for want 
of ſuch iſſue to A. his heirs and aſſigns ; and they have iſſue only 
a daughter C. B. dies, A. marries again, and has iiiue oa 
a daughter D. C. marries, A. gives polleſſion of the premitcs, 
but without conveyance, A. dies, tnen . dics, leaving a fon w..0 
dies; A. had no brother only a ſiſter, Wuo enters; D h 
no title to the lands. Fenkins v. Pruchard, H. 30 C. . 
2 Will. 45.] RE 

So a man who claims an uſe, ſeigniority, rent, avouſon, ot 
other hereditament, ought to be heir to him who was lai ieueh 
Co. L. 14. 6. | | 

So he, who claims a copyhold. Vide Cogybeld, (D. 1.) 


ſhe ent 
for the 


part. 


But i 


fider i 
dies be. 
by the 1 
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before r 


D IS e EN T. 


a 5 (C. 9.) What ſhall be a Poſſeſſion. 
8 And therefore, where there was an actual ſeiſin by an uncle, 
er brother, the father or ſiſter may be heir: as, if the uncle, or 
d brother made an actual entry into the land. Co. L. 11. 6. 15. 4. 


9 f he entered into a parcel, generally, it is ſufficient for all the 
« lands in the ſame county. Co. L. 15. a. wy SE 
a If the brother was within age, an entry by his guardian is 
his ſuficient. Co. L. 15. 4. 8 5 3 
If the land was in leaſe for years, it is ſufficient, tho” the 
ſes brother did not enter, nor take the rent: for the poſſeſſion of 
ke the leſſee was his own poſtefſion, Co. L. 15. 4. 4 Co. 21. a. 
I Vent. 261. A | 
» N by if it. was a leaſe for life, and the brother received the 
= rent after the death of his anceſtor. Semb. Co. L. 15. a. 


for three lives, habendum from the day of the date; the leaſe is 
void, *as being a freehold to commence in futvro,* A. tenant 
2 will, and his poſſeſſion is the poſſeſſion of the leſſor. Denn v. 
Frarnfide, M. 21 C. 2. 1 Wilh. 176.] 
So, if a father deviſed land in capite to his wife for life, and 


who ſhe entered into the whole ; it ſhall be a poſſeſſion of a third part 
C for the heir, who was tenant in common with her for this third 
5 part. R. Mo. 868. | 
* (C. 10.) What not. 
led, But if the uncle or brother had not actual ſeiſin, the father or 
ſüer ſhall not be heir: and therefore, if the uncle or brother 
and cies before entry by him, his guardian, or leſſee, fc. the ſon 
ua by the ſecond venter ſhall be heir. Co. L 15. | 
10 do, if there be a leaſe for life, or a giſt in tail, and he dies 
Gu, before receipt of rent. Co. L. 15. a. K. 1 And. 31 
2 do, if a deſcent be of a rent, and he dies before ſeiſin of it. 
ather G. L. 15. 6, | 3 
: or, of an office, franchiſe, courts, common, Cc. Co. L, 
wor, 13. 0, — | 
want So, if an advowſon deicends, and he dies before preſentation. 
only . L. 15. 2. | | 
O 


do, it a dignity deſcends: ſor there cannot be a ſeiſin of it. 
Co. L. 15. 6. R. Cro. Car. 601. | 


114205, 


* a it * crown, or the demeſne lands of the crown, deſeend. 

- ; hs 15. . ; : 

C. 2 do it an eſtate tail deſcends; for it goes ſecundum formam 
«ri, Co. L. 14. b. 15. b. | 

421 do, if tne uncle, or brother be ſeiſed, but his ſeiſin be de- 

clic 


we ln. Co. L. 16. .. 


(3 P. 2. 3.) 
Vol. III. N Ii 


[If tenavt for life, with power to let leaſes, make a leaſe to A. 


raed : as, if the wife of his anceſtor recover dower, and ſur. 


What advantages an heir ſhall have. Vide in Chancery, 
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r 


(C. 11.) Who cannot be an Heir. | 


(c. 11.) But a monſter, which has not human form, cannot take by 
A monſter. deſcent, as heir. Co. L. 7. 6. | | 


(C. 12.) So a baſtard cannot take by deſcent. Co. L. 8. a. Vit, 
A baſtard, Bafard, (E.—F.) | | 
at an alien. Vide Alien, (C. 1.) 


So a perſon attainted for treaſon or felony cannot be heir t» 
A perſon any one. Co. L. 8. a. St. P. C. 195. 2 | PERS 
So none can be heir to a man attainted for treaſon or felony: 

for his blood is corrupted. Co. L. 8. a. Ft. P. C. 195. b. 

So, if a perſon attainted be pardoned by the king; a on, 
born after the attainder. and before the pardon, cannot be heir 
to him. (ride St. P. C. 195. 6b.) ps rh bag 

Nor a ſon, born before the attainder : for his blood, cor. 

| —_— by the attainder, is not reſtored by the charter of pardon, 
r | | 

So, if a ſon, born before the attainder ſurvives his father, 
a younger ſon, born after the charter of pardon, cannot inherit, 
tho” his blood is not corrupted : for his elder brother is living, 
though not inheritable. Co. L. 8. a. Vide 1 Vent. 413, 41). 

If a man, after an attainder has two ſons, and one of them 

urchaſes, and dies without iſſue, the other cannot be heir to hi 
rother. Co. L. 8. a. | : 
So, if a man attainted has a ſon, who purchaſes, and die, 
without iſſue ; his uncle, &c. cannot inherit: for he ought to 
derive his blood by the mediation of the father, who was at- 
_ tainted. 1 Vent. 425. | 
And when the blood of the heir is corrupted, which hinders 
_ deſcent to him, the land eſcheats. 1 Vent. 426. | 
But if a man be attainted, and afterwards has a charter of par- 
don, a ſon, born after the pardon, may inherit. Co. I. 8. a. 

So, if a man attainted has two ſons, one born before the at- 
tainder, and the other after a pardon, and the elder dies in the 
life-time of his father, the younger may inherit. Co. L. 8. a. 

So, if a man before attainder has two ſons, and one put- 
chaſes, and dies; the other may be heir to his brother. Ce. L 
8. 2. 1 Vent. 425. Dub. Mo. 569. 

So, if the grandfather be attainted, and the ſon purchaſes, 
and dies without iſſue; his uncle may inherit: for the attainder 
was paramount to him. 1 Vent. 425. 8 

So, if there be a pardon by act of parliament, a ſon bom 
before may inherit: for the corruption of the blood is purged. 
Vide Co. L. 8. a. - : : | 

So, if the blood of the ſon be reſtored by act of parlia. 
ment, the collateral heirs of the father may inherit him. K. 
1 Vent. 420. 8 


chaſes, 
tainder 


5 born 
urged. 


rlia· 
2 


the collateral, from one brother to another. 1 Vent. 415, 42 5. 
er 
claims as heir to his grandfather or great-grandfather, it ſhall be 


Bo, in a collateral deſcent from a nephew to an uncle, or ? con- 


IS SR 7 . 463 
| Fo inheritances cannot lineally aſcend : and therefore a fa- (C. 14.) 


Vide ante, GC. 1.) . | a fon, 
And OT the feudal law. Mad. 125. fo 


But not the law of the Jews, or Greeks, Per Hake, 


| ther cannot be heir to his ſon. Co. L. 10. 6. Vid Lit. S. 3. A father to 


i Vent. 414. 


Nor, of the 12 tables. Per Hale, 1 Vent. 414. Cont, Co. 


I. 11. 4. 


Deſcents are either lineal, or collateral: and both, either me- 
diate, or immediate. 1 Vent. 415. 6 | 
The immediate lineal deſcent, is from the father to his ſon ; 


The mediate, when one derives his inkeritable blood to anot 
by the medium of a third perſon ; as, in lineal deſcent, if a ſon 


mediante patre, tho' the father be dead at the time of the deſcent. 
t Vent. 415. 


tra, it thall be made mediante patre, 1 Vent. 415, 


When a deſcent ſhall be ſecundum formam doni. Vide Eſtates, 
(B. 7, 8.) . | 


Where it ought to be derived wholly through males, or through 
females. Jide Eſtates, (B. 9.) 


(D) A Veſtent, which takes away Entrp. 
(D. 1.) What ſhall be. 


Y the common law, if a man ſeiſed of an eſtate of inheri- 

tance in lands or tenements dies ſeiſed, and the ſame lands 
and tenements deſcend from him to his heir; the entry of him, 
who had right, is hereby taken away. Co. L. 237. 

And the entry ſhall be taken away where a man dies ſeiſed in 
tail, as well as in fee. Lit. S. 385, 386. 8 

If he comes to the land by diſleiſin, abatement, or intruſion; 
or yo the feoffment, gift, &c. of a diſſeiſſor, c. Co. L. 
237. 6. IL | | | | 

If he in reverſion or remainder diſſeiſes the tenant for life, and 
dies ſeiſed. Co. L. 239. 4. 

If he in reverſion or remainder, expectant upon a term for 
years, or an eſtate of tenant by ſtatute or elegit, dies ſeiſed: for 
ke is ſeiſed of the fee and freehold. Co, L. 239. 6. 4 
And a deſcent tolls the entry of all corporeal tenements, which 
le in livery, Co. L. 237. 6. | 
So, if he who dies ſciſed, had but a ſeiſin in law; as, if a 

lor of an infant die, — and then the infant attains — 
12 | u 


full age, and afterwards the heir of the ane, before his ful 


entry, dies. Co. L. 239. 6. 
If the deſcent be to an heir lineal, or collateral. Lit. 5. 389. 


(D. 2.) What not. 


(D. 2.) But a deſcent does not take away an entry, if he who died f 
— 2 4 ſeiſed had only an eſtate of freehold. Liz. 5. 38. | 
fee lobe. Ks if tenant for life, or pur auter vi e of the diſi eite, dies f 


ritance, and ei 


free hold If 2 a diſleiſor leaſes to B. and his heirs for the life of A. and B. 
alfo, dies ſeiſed, and his heir enters: for he takes only as a ſpecial oc- 
cupant. Co. L. 239. a 
If a man diſſeiles the tenant for life of the king: for he gains 
nothing but an eſtate for the life of the leſſee. Co. L. 239. a. 
So a deſcent does not toll an entry, where a man dies ſeiſed 
only of a reverſion, or remainder. Lit. S. 388. 
So, if a diſſeiſor leaſes for his own life, and dies; tho' the fee 
and freehold deſcend to his heir, 208 he died ſeiſed only of the 
reverſion. Co. L. 239. 6. 


(D. 4.) So a deſcent of tenements which lie in grant FREE not take away 
If he dies the entry : as, of an advowſon, rent, or common in grols, C. 


ſeiſed of 
Co. L. 237. 6. 
— 2 m Nor, a deſcent of a copyhold. Vid Copy bold, (E.) 


(D. 4.) So a deſcent does not toll entry, if a man does not die ſeiſed: 
If there be as, if a diſſeiſor, or his heir, or feoffee, enters into religion, 
Pry 8 and is profeſſed ; tho? it be a civil death. Liz. S. 410 
: So, if he does not die ſeiſed of the ſame eſtate, wich the heir 
has by deſcent: as, if donee in tail of a diſſeiſor diſcontinues, and 
afterwards diſſeiſes the diſcontinuee, and dies ſeiſed: for the iſſue 
in tail is in his remitter, and is not in of tlie eſtate in fee of which 
his father died ſeiſed. Co. L. 238. 6. | 


(D. 5.) So, an entry ſhall not be tolled, if there be no deſcent; as, if 
If no de- land eſcheats upon the death of a diſſeiſor or feoffee without iſſue. 


1 Lit. §. 390. 
— So, if the head of a corporation aggregate dies ; that does no! 
toll entry. 


So, if a corporation fole, as a biſhop, 4 Sc. dies ſeiſed, 
and the land goes to his ſucceſſor; that does not toll the entry, 
tho? there be twenty ſucceſſions. Lil. F. 413. 

So, if a deſcent be defeated: as, if an heir, . a deſcent, 
enters and endows his mother: for as to this third part the de- 
ſcent is avoided. Lit. S. 393. 

If a diſſeiſor, or his heir afterwards enters for a condition 
broken. Lit. &. 

So, if the diltettor himſelf, after a deſcent comes to the ſame 
land by deſcent or purchaſe, of an eſtate of freehold, the right of th 
entry is revived: as, if a diſſeiſor enfeofts his father, who — bis ent 
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wards dies ſeiſed, and the land deſcends to the diſſeiſor, as his 


heir. Lit. S. 395. , 135 
So, if he enfeoffs his grandfather, and the land deſcends to his 


ſather, and afterwards to the diſſeiſor. Co. L. 238. 6. 


Go, if the father, after the deſcent, leaſes to the diſſeiſor for 
life. Co. L. 238. 6. | | 

So, if after a deſcent, the iſſue in tail dies without iſſue, whereby 
the eſtate tail is determined; the diſſeiſſee may enter upon him in 
reverſion or remainder. Co. L. 238. 6. 

So, if the deſcent be not immediate: as, if a woman diſ- 
ſeiſoreſs takes huſband, has iſſue, and dies, and the huſband 
is tenant by the curteſy, and dies; the deſcent to the iſſue does 
not toll the entry, Lit. S. 394. R. 1 Sal. 241. | 

If a diſſeiſor dies ſeiſed, his aue privement enſeint ; the de- 
{cent to the ſon after- born does not take away the entry. Co. 
L. 241. 6. | | | 


in time of war. Lit. S. 412. | | | - a 2 
Or, if the diſſeiſin was in time of peace, and the dying ſeiſed 4 * 

. . e of r. 

in ime of war. Co. L. 249. 6. | „1 


80 entry ſhall not be tolled, where the diſſeiſin and deſcent were Mc 6.) 


So entry ſhall not be tolled, where he who had the right was an (D. 7.) 


- infant at the time of the deſcent. Lit. S. 402. Or, at the 


But an infant ſhall be bound by a deſcent from the king. One 
Co. L. 240. a. | who had the 
So, it he had not a right of entry at the time of the deſcent : right was an 
as, if a man dies his wife privement enſeint, and B. abates, and infant. 
cies ſeiſed, and then a fon is born; he ſhall be bound by the de- 
ſcent, Co. L. 245. 6. | | 
50, if donee in tail diſcontinues, and afterwards diſſeiſes the 
diſcontinuee, and dies ſeiſed; the heir of the diſcontinuce ſhall be 
bound, tho? an iufant : for, by the deſcent to the heir of the diſ- 
leiſor, he was remitted, Co. L. 246. a. 


So, where a feme codert is diſſeiſed by A. who dies ſeiſed du- (D. 8.) 
ning the coverture ; her entry is not tolled after the death of her FemeCovere. 
hulband. L7z, S. 403. | 1 | | 

So, if ſhe was an infant when diſſeiſed, and marries; tho' the 
diſleiſin was before the coverture. Co. L. 246. 4. | 

But if a woman of full age be diſſeiſed, and afterwards takes 
hutband ; a deſcent during the coverture tolls her entry: for it 
was her folly that the did not enter before marriage, and that ſhe 
ook a huſband who did not enter. Co. L. 246. a. 

So, if a feme covert be diſſeiſed, and her huſband dies, and 
before a deicent ſhe takes another huſband. R. 1 Sal. „ 

So a deſcent during the coverture bars the entry of the huſ- 
band, where the wife, after his death, may enter. Lit. . 403. 


So, where a man was non · ſane at the time of the deſcent, tho? (D. 9.) 

his entry is tolled, becauſe he cannot uiſable himſelf, yet the N nt, 

ent y of his heir is not tolled. Liz. S. 40. Th 
| | S0 


u 


(D. 10.) 


* 
80 a deſcent does not toll a title of entry; for there is no re. 


Deſcent does medy for it by action: as, if a feoffmeut be upon condition, 


not tal 
away a title 
of entry. 


, and the condition is broken, and afterwards the feoffee die; 


ſeiſed, and there be a deſcent to his heir; the entry of the feoffor 
for the condition broken is not tolled. Lit. S. 391. 


So, tho' there was a deſcent before the condition broken. Co. | 


— 


L. 240. a. 4 
Tho the ſeoffee was diſſeiſed, and the diſſeiſor died ſeiſed, and 
the land deſcended to his heir. Lit. S. 392. 
So a deſcent does not toll a title to enter for an alienation in 
mortmain. Co. L. 240. 6. 
Or, cauſa matrimonii prælocuti. Co. L. 240. b. 
Nor a title to enter, upon conſent to a ravither. Co. L. 240. b, 
So a deſcent does not toll the title of a deviſee, who claims by 
the will of him who died ſeiſed. Co. L. 240. 6. | | 
So, if the younger ſon enters by abatement after the death of 
his father, and dies ſeiſed; the deſcent does not toll the entry of 
the elder ſon, who claims by the ſame title; for it ſhall be in- 


' tended that the younger claimed as heir. Et. S. 396. 


Tho the younger ſon be but of the half blood. Co. L. 242. b. 

So, if the younger ſon enters by intruſron. Co. L. 243. a. 

Otherwile, if the younger ſon enters upon the elder, and dif. 
ſeiſes him. Lit. S. 397. | i 

Or enters without colour of title: as, if a gift be to huſband 
and wife and the heirs of their bodies, who have iſſue a daughter, 
and the wife dies, and the huſband takes another wife, has iſſue 
ſeveral ſons, and dies, and the eldeſt ſon enters by abatement, 
and dies ſeiied; the deſcent tolls the entry of the 4 for 
ſhe claims by a different title. Co. L. 242. 6. | 

So; if the eldeſt ſon enters by abatement, where the land is 
of the nature of Borough-Engliſh. Co. L. 243. a. 

Or, if the younger ſon enters by abatement, where his father 
had made a leaſe for years: for the poſſeſſion of the leſſee is the 
poſſeſſion of the eldeſt ſon. Co. L. 243. à. : 

If one parcener enters ſpecially claiming the whole eſtate, it 
does not toll the entry of the other parcener. Lit. S. 398. 

So, if there be a [eſſee for years, and the leſſor be diſſeiſed, 


and the diſſeiſor die ſeiſed; the deſcent does not toll the entry of 


the leſſee, tho? the entry of the leſſor be tolled : for the leſſee had 
only a term. Lit. F. 411. . 
Nor, the entry of tenant by ſtatute, or elegit. Co. L. 249-2. 
So by the „. 32 H. 8. 33. the dying ſeiſed and deſcent of a 
diſſeiſor, not having a right, ſhall-not take away the entry of 
bim that hath right, unleſs the perſon ſo dying ſeiſed was in poſ- 
ſeſſion five years after the diſſeiſion, without entry or claim of 
him that hath right. . : . 
Tho? the diſſeiſin be not with force. Co. L. 238. a. 
So, if a corporation ſole be diſſeiſed; the entry of the ſuc- 


eeſſor is not taken away, if the diſſeiſor was not in poſſeſſion five 
years before the dying ſeiſed. Co. L. 238. a. 


80 


Vide 


ve 


5 1 5 . 
So, if leſſee for life be diſſeiſed, and dies, and afterwards the 


aiſſeiſor dies ſeiſed within five years; the entry of him in re- 
verſion or remainder is not tolled, thoꝰ the diſſeiſin be not im- 


mediate to him. Co. L. 238. a. 


But this %. does not extend to an abator, or intruder. Co. 


* 238. a. 


Nor, to a feoffee of a diſſeiſor. Co. L. 238. a. 


So, if leſſee for life be diſſeiſed by A. who dies ſeiſed within 
five years, and afterwards the leflee dies without entry; he in 


reverſion or remainder cannot enter : for he had no right at the | 


time of the deſcent. Semb. Co. L. 238. 4. 


When a deſcer.t ſhall be avoided by continual claim. Vide 


Claim, (A. 1, &c.) | =: : 
When a deſcent from a baftard eigne binds the mulier puiſne. 
Vide Baſtard, (F.) = 


For more of title Di/cent. Vide 4ſets, (A.—B.)—FParceners, 
(A. 7.)—Remitter, (A. 1, &c.—Roy, A. 1,2.) | 


DISCHARGE. 


* 


ride Parliament, (L. 46.) leader, (2 G. 13, 16.—3 M. 12, 
e.) Keleaſe.— Temps, (G. 11, 12.) 


DISCLAIMER. 
(A) When a Man map make it. 


* a real action the tenant may diſclaim to have any eſtate in 


the lands demanded. Vide Abatement, (F. 15.) Droit, (F.) 
ide Co. L. 102. | 3 5 


(B) The Eſkea of a Diſclaimer, - 


F the lord diſclaims, his ſeigniory is extinct, and the te- 
nant ſhall hold of the lord paramount by the ſame ſervices. 
Lit. S. 146. | | 


II the tenant diſclaims, the lord ſhall have a writ of right upon 


lis diſclaimer for recovery of the land. Vide Droit, (F.) 


(C) when a Man tannot diſclaim, 


RYT he who cannot part with the whole eſtate in the land, 
cannot diſclaim ; as, tenant for life, or years. | 
Nor a perſon ſeiſed ſolely in auter droit: as, an huſband ſeiſed 
m right of his wife. ä 0 
r, 
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not a diſcontinuance. 
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Or, an abbot, biſhop, dean, archdeacon, preben; 55 
ſeiſed in right of his convent, church, c. 77 oo, 1 
Ce. L. 102. 6. 103. a. „ | 

Vide Abatement, (F. 15.)—Droit, (F.) 
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(4) Difcontinuance, By whom it map be 
OI . | 


(A. 1.) By a Corporation ſole. 


S to diſcontinuance in pleading, and proceſs. Vide Ameng. 
ment, (1)—Courts, (P. 11.)—Pleader, (V. 1.—W, 1.) 

A diſcontinuance of an eſtate in lands and tenements is, whey 
by the alienation of tenant in tail, or any ſeiſed en auter droit, the 
ile, heir, ſucceſſor, or reverſioner cannot enter, but ſhall be 
put to his action. Co. L. 325. | 5 

As, by the common law, if a corporation ſole, ſeiſed en autr 
droit, had aliened without the aſſent of the convent or chapter; 
this was a diſcontinuance, and his ſucceſſor could not enter with. 
out action. Co. L. 325. 6. | | 

As, if an abbot, Cc. ſeiſed in right of his houſe, had aliened 
in fee, in tail, or for life, without the aſſent of the convent: 
his ſucceſſor could not enter without a writ of entry fine aſen/s 
capituli. Lit. S. 59:3. f | | 


L. 325. & u. J. 651. | 
Or, a dean, who is ſole ſeiſed of land in right of his deanery. 


Lit. S. 652. 


Or a maſter of an hoſpital, ſole ſeiſed in right of his houſe, 
if he aliens without the aſſent of his brethren, Iii. S. 657. 

But if an abbot, biſhop, Sc. had aliened by the common law 
with the aſſent of the convent, dean and chapter, c. it wa 
Co. L. 325. b. ED 

So, if a corporation aggregate, as dean and chapter, mayor 
and commonalty, maſter and fellows, Cc. had aliened ; it was 
not a diſcontinuance : for the alienation by the whole corporation 
was lawful ; by the head only was a diſſeiſin. Co. L. 325. l. 
Lit. S. 652, 654, 656. 8 25 

So ſince ,. 1 El. 19. if a biſhop makes a leaſe not warranted 
by the ſtatute ; it is not a diſcontinuance : for the leaſe is void. 
1 Rol. 633. I. 30. | pn 7 85 

So, if a parſon had aliened, c. without the aſſent of the pa- 
_ and ordinary; his ſucceſſor might have entered. L. 


Or, a vicar, Lit. S. 644. 9 


Or a biſhop, witaout the aſſent of the dean and chapter. (G. 


tall, 
contin 
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go a releaſe, or confirmation, with warranty, by an abbot, 
biſhop, 9c. did not make a diſcontinuance : for his warranty 

expired by his death, privation, &c. Lit. S. 604. | 

Nor, a grant of a reverſion, rent, common, or thing which 
lies in grant. Lit. S. 627, 628. | | | 

But now, by the /. 1 El. 19. 13 El. 10. and 1 Fac. 3. bi- 
ſhops and all other eccleſiaſtical perſons are diſabled to alien or 
diſcontinue any of their eccleſialtical livings. Co. L 325. 6. 


The remedy for the ſucceſſor upon a diſcontinuance, ſhall be Fg” 
by a writ of entry Aue afſenſu capituli. F. N. B. 194. I. Flow re- 
And it lies in the per, cui, and peſt. F. N. B. 194. lieved. 


(A. 3.) By an Huſband ſeiſed in Right of his Wife. | | 


80, by the common law, if an huſband ſeiſed in right of his 
wife had aliened in fee, tail, or for life ; this made a diſconti- 
nuance to the wife and her heirs, who could not enter after the 
death of her huſband, but were put to their action, by a writ of 

(ui in vitd, Or ſur cui in vitas Lit. 8. 594. | 

So, if huſband and wife had joined in a leaſe for life, by deed, 
rendering rent. Co. L. 333. 4. 5 | 

So, if huſband and wife were jointly ſeiſed in fee, or in 
tail, and the huſband alone had made a Roffnent ; it was a diſ- 
continuance to the heir of the wife. R. 8 Co. 71. 6. 1 Kol. 
634. J. 10. | | 
1 a releaſe by an huſband, with warranty, to a diſſeiſor of 
land, of which he was ſeiſed in right of his wife, was not a diſ- 
continuance: for the warranty does not deſcend upon the wife, 
unleſs where ſhe is heir to her huſband. Lit. S. 605 

Nor a bargain and ſale by deed indented and inrolled. Per 
Brown, Mo. 28. x 

50, if a woman tenant in tail takes huſband, who aliens in 
fee; it is not a diſcontinuance, for he was not ſeiſed of the eſtate 
tul. demb. 1 Rol. 634. J. 15. | 1 5 

And now, by the /. 32 H. 8. 28. a feoffment or other act of 
the huſband, of the inheritance or freehold of his wife, ſhall be 
no diſcontinuance, nor prejudice the entry of the wife, her heirs, 
or any claiming after her death. Vide Baron and Feme, (K.) 
yet it ſhall be a diſcontinuance till avoided by the entry of the 
wife; and if the wife before entry levies a fine, that affirms the 
eltate of the feoffee. K. per 3 J. 2 Rol. 312. 


(A. 4.) By Tenant in Tail. 


So now, if tenant in tail, by feoffment, Ec. aliens in fee, in (A. 4.) 
tul, or for the life of another, and dies; his iſſue, or, if he Alienation 
dies without iſſue, he in reverſion or remainder cannot enter, of what te- 
but 15 put to his Fee pe. Lit. S. 595, 6, 7. 5 nant makeg . 

So, if huſband and wife ſeiſed to them and the heirs of their HOT 
do bodies, and the hutband alone makes a feoffment, Cc. - 2 

8 6 dies 
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dies after his wife; for the iſſue claims as heir of both bodies 
Co. L. 326. 6. Vide Baron and Feme, (I. 2.) TT 
If tenant in tail leaſes for years, and afterwards makes a feog. 
ment, and letter of attorney to make livery, who ouſts the leſſee 
and makes livery ; it will be a diſcontinuance. R. Mo, 91, 291, 


1 Rol. 634. J. 35. Vide poſt, (B.) | . 
So, if 38 tail, 2 2 to himſelf in fee, makes 2 
feoffment ; it ſhall be a diſcontinuance, tho? the fee was in hin, 
1 Rol. 633. J. 7. Cro. Car. 405, 6. | | | 
So, if tenant in tail of lands held in capite by deviſe, before 
primier ſeiſin ſued, makes a feoffment; it ſhall be a diſcontinuance 
of two parts which paſs by the deviſe : for the feoffment wa; 
good for them. R. 2 And. 210. | 
If tenant in tail makes a leaſe for life not warranted by the |, 
32 H. 8. 28. it will be a diſcontinuance. 1 Kol. 633. J. 33. 
So, if a gift be to huſband and wife and the heirs of the body 
of the huſband, who makes a feoffment; it will be a diſco. 
tinuance : for he was ſeiſed of the tail. 1 Rol. 634. J. 20. Lu 
8 if the huſband and wife join in a feoffment or fine, 
1 Rol. 634. I. 25. ä 
But a ſine, or feoffment by tenant for life to another in fee, 
does not make a diſcontinuance; but is a forfeiture. 
So, if there be tenant: for life, remainder to 4. in tail, who 
diſſeiſes the tenant for life, and afterwards makes a ſeoffment; it 
is not a diſcontinuance : for he was not ſeiſed of the tail. 1, 


634-1. 30. Vide poſt, (C. z.) | 


But now, by the 4 11 H. 7. 20. If any woman, who hath 
an eſtate in dower, for life, or in tail jointly with her huſband, 
—_ By H or to herſelf only, or to her uſe, in lands, Ec. of the inheritance 
7. 20. . 3 : 
What eftate OT purchaſe of her huſband, or given to them in tail, or for lik, 
mall be by any anceſtor of the huſband, or any ſeiſed to the uſe of hin 
within the or his anceſtor, ſhall ſole, or with an aftertaken huſband, diſcon- 
ſtatute. tinue, alien, c. ſuch diſcontinuance, Ec. ſhall be void. 
| And if the woman at the time of ſuch diſcontinuance be (ole, 
ſhe ſhall be barred of all intereſt, Ic. and he, to whom the title 
belongs after her deceaſe, ſhall immediately enter and enjoy. 
If ſuch aftertaken huſband and wife join in a diſcontinuance, 
Tc. he to whom the title belongs after the deceaſe, may enter 
and enjoy during the life of huſband ; but afterwards the woman 
may re-enter, Cc. | = 
And every eſtate made for a jointure of a wife is within thi 
ſtatute. Semb. Dy. 148. RT 5 | 
If it be to a wife for life, or in tail. 
Whether it be in uſe or poſſeſſion. Dy. 147. 6. Mo. 28. 
So, if there be an eſtate to a wife of the purchaſe or gift 0 
the huſband or his anceſtor, it ſhall be within the ,. 11 H.) 
tho' it be not a jointure ſtrictly within the fat. 27 H. b. 
As, if huſband and wife hold by copy in fee, and the huſband 
| purchaſes the freehold of the copyhold to him and his wife in tal. 
R. Cro. El. 24. Hs ; The 
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DISC ONTIN VAN Ex. e 
Tho' the gift was by the anceſtor of the huſband, to them = 


* ul, before the marriage; upon which they married. Semb. 
eoff. 175. „ | 
ya : ” 1 20 anceſtor of the huſband enfeoffs A. upon condition 
281. hat he ſhall give back to the huſband and wife in tail; which is 
, one accordingly. - Mo. 93. | : 
es 2 8, if the huſband himſelf enfeoffs A. upon the ſame condi- 
him, ton. R. 3 Co. 50. 3. Cre. Bl. 51% | RS 
Tho the eſtate made by the feoffee does not purſue all the cir- 
efore cumſtances of the condition. Cro. El. 514. 5 
ance 90, if an anceſtor of the huſhand makes an eſtate to A. for 
Was zo years, and afterwards to himſelf for life, and afterwards to 
tie huſband and wife in tail. R. Dy. 148. 
e ,. Or, to A. for 30 years, and afterwards to three others for their 
* lies, and then to the huſband and wife. Dy. 148. Bend. 40. ä f 
body So, if an huſband purchaſes land, which is conveyed to him 
ſcon- and his wife, ©c. tho? he pays for the purchaſe out of the portion 
Lu. of his wife. Mo. 250. | 
If a man and woman joint-tenants intermarry, and afterwards 
fine, convey their land to themſelves in tail, Qc. it thall be within the 
f:tute for the huſband's moiety. Mo. 715. 29. 29. | 
| fee, do an eſtate to a wife, by an huſband or his anceſtor, ſhall be 
vithin the ſtatute, tho? it does not appear by the deed itſelf to be 
who given in conſideration of marriage: for it may be averred, and 
nt; it found by the jury. R. Dy. 148. Bend. 40. 3 | 
1 Rel, do, tho the deed be in conſideration of marriage, and of ſo | 
nuch money. R. Mo. 93. KR. 2 Cro. 474. | | 
do, tho” the deed be in conſideration of money, and no men- 
hath ton of marriage: for it may be averred to be as well for the one 
band, v for the other, for they are not inconſiſtent. R. Dy. 147, 8. 
tance So, if an huſband conveys to A. and afterwards there is a re- 
lie, covery againſt A. and a ſettlement to huſband and wife in tail, 
f him Cc, it ſhall be within the ſtatute, for the whole makes but one 
iſcon- conveyance. Mo. 718. 
do, if an huſband ſettles land to the wife for life, c. and af- 
> ſole, terwards the huſband and wife levy a fine, make a mortgage, and 
e title mit the remainder to the heirs of the body of the wife; it ſhall 
y. be within the . 11 H. 7. tho* by a ſubſequent conveyance. 
Lance, mb. 2 Ver. 489. | | | 
enter do, if a truſt or equity of redemption be ſettled upon a wife 
oma 2 heirs of her body, it ſhall be within the ſtatute. 2 Ver. 
n thi E . 
But if land be given to huſband and wife and their heirs in (A. 6.) 
be, and the wife ſurvives, an alienation by her is not within the What not. 
8. H. 7. 20. For an eſtate, which may deſcend to a colla- 
zift d ral heir, and is not a proviſion for the iſſues of the marriage, 
H. . not intended within the ſtatute: Senb. Dy. 248. a. R. Cre, 
H. 8. L. 524. Mo. 716. | 
pſbans do, if it be to a wife in tail- general, remainder to a ſtranger 
in tal. 2 2. : 


t fee, R. 1 Leo. 261. Cro, E,. 


* 
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So, if the inlieritance of tit wife 


uſe of nuſband and wife in tail; this 1s not within the fl. 11 k 
7. 20. R. Bend. pl. 266. R. Cro. El. 524. Co, I. 366. 6, 


KR. Plo. 464. 


Tho? the huſband paid the charge of the ſettlement, Dal. 116 
Tho! it be by fine /ur grant & render. R. Plo. 464, 
So, if the eſtate be ſettled by an anceſtor of the wife, to th. 
uſe of the huſband and wife in tail, c. Dal. 116. 
Or, if he makes a feoffment to 4. upon condition, that le 
ſhall give back an eſtate to the huſband and wife in tail. My, g 
Tho? A. be father or anceſtor of the huſband. Pho, 46,, j 
So, if a ſettlement by an anceſtor of the wife be, in conſe. 
ration of marriage, and alſo of ſervice done by the huiband. 
Or, in conſideration of marriage and money paid by the hu 


band. R. 2 Cro. 624. Jon. 254. 
Tho' the money be to the value 


is the 8 conſideration. R. 2 Cro. 624. Jon. 254. 


So, if huſband and wife levy a 


the conuſee grants a rent to them in tail, and the wife after the 


death of the huſband aliens the ren 


So, if a man and weman joint-tenants intermarry, and ſetie 
land to themſelves in tail, c. it is not within the ſtatute for the 
moiety of the wife ; tho” the joint-eſtate was by the gift of ana 


ceſtor of the huſband. R. Mo. 71 
So, if a ſtranger, for ſervice of 


huſband and wife (who was his couſin) upon their marriage, 
tail, &c. Dub. Mo. 683. But afterwards in the ſame caje 
acc. for it was a recompence to the huſband, and not a pur 
chaſe by him within the intent of the ſtatute. Tel. 101. 2 Gn 


17 | 
&, if huſband and wife exchange lands, it is not a purclls 


of the huſband. Dal. 116. — 


(A. 2.) Every alienation which makes a 


What alien- the ,. 11 H. 7. 20. be it by feoffment, fine, or common re 


ation ſhall very, tho' huſband and wife are vo 


the ſtatute. very. Mo. 716. ; 


By releaſe or confirmation with warranty. 3 Co. 51, 596 


So, by demiſe for three lives, t 


for the word, avarrazty, in the ſtatute ought to be referred 1 


releaſes and confirmations. R. 3 
Mo. 455. 

So, if a woman accepts a fine /ur 
and renders to A. for 1000 years. 


Cro. El. 514. 2 Leo. 168. 2 And. 57. Gedb. 6. | 
So, if a woman intitled to dower, before aſſignment, levies 


fine, fc. of it. 2 Leo. 168. 


If a wife and ſecond huſband convey to 4. and his hears, t 
the uſe of him and his heirs for the life of the wife only: for ta 


limitation for the life of the wife re 
Cre. El, 131. 


be ſettled by fine, fo; td the 


R. Cro. Car. 244. Jen. 11 
of the land; for the — 


fine of land of the wif and 
©. Cre. 36-2. 


the huſband, conveys land i 


diſcontinuance will be withi 


uchees or tenants in tie recs 


ho? it be not with warrant) 
Co, 50. 3. Cre. El. x1 


conuzance, and thereby grat! 
R. 3 Co. 5 1. b. R. Me. Zz. 


gards only the uſe, Fer 3. 


BY 
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tw J. 11 H. 7. 20. the ſaid act ſhall not extend to any 
— eee Sc. where the heir, next inheritable 
ch woman, or to whom the inheritance of the ſame lands 
. next after her death, be aſſenting thereto, ſo as ſuch 
Ent is of record or inrolled. 


. tothe 


11. 
306. 4 


4. it ſhall not be within the ſtatute, 3 Co. 60. . 
&, if a woman tenant for life, and huſband and wife in 


that he 0. b, . 
Me. g; 50, if the iſſue alien by fine, recovery, c. and afterwards the 
by. b. man releaſes with warranty, to the alienee ; it ſhall not be 


fue. R. 3 Co. 60. 4 | t | 
do, if the woman aliens to the jiſſue himſelf in fee. Tel. 101. 
So, if the huſband himſelf, who made the jointure, and his 


305. J. KR. acc. 2 Cro. 475. 


$21 uſual term. Jon. 60. | 


4nd therefore, if a wife and the iſſue in tail join in a fine, 


ett of the wife in remainder in tail, join in a fine. Dub. Ny. 
bin tae ſtatute ; for it is intended to compleat the act of the 


tte join in a fine, Sc. it is not within the ſtatute. Cort. Co. 


G, if a woman leaſes for 21 years, it is not an alienation 
tuin the ſtatute, tho? not warranted by the %. 32 H. 8. for it 
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ta Woman tenant in tail, by the gift of her huſband or his (A. 3.) 


ana xcetor, diſcontinues contrary to the . 11 H. 7. 20. his iſſue Who ſhall 


land i bs Hatute. | > 8 
ige, a giſt be to huſband and wife in tail, remainder to the huſ- 
ud in fee, who has iſſue, and dies, and the wife makes a diſ- 


cance, and the iſſue had granted his remainder in fee to A.; 
a the ilue, and not A. ſhall enter for the forfeiture. N. 3 Co. 
1. 4. Mo. 455 : 


eto J. then A. ſhall enter: for by the fine, his intereſt in 
e entail is barred and extinct. R. 3 Co. 51. Cro. El. 5 14. 


7 


ul enter. 3 Co. 59. a. | 
Yet when he, who had the intereſt at the time of the -for- 


iſſue, Sc. ſhall never take advantage of it. N. 3 Co. 61. 4. 

oo, if there be a daughter at the time of the forfeiture, and a 
ih born afterwards ; he ſhall take advantage of the forfeiture, 
© tie daughter had diſabled herſelf by fine, recovery, or other 
* 3 C. 60:6. - 8 | 

, if the daughter had joined with the wife in the fine, &c, 
Y wch ſhe diſcontinued. 3 Co. 61. 6. 5 1 | 
do, if the daughter enter FM the forfeiture, the ſon afterwards 
Keg ſhall enter upon her. 3 Co. 61. b. | _ 


|f the illue, who has a remainder expectant in fee, aliens by | 


* 453. : OR , : 

[f:he iſſue releaſes to a diſſeiſor of the wife, to whom the wife | 
terwards releaſes with warranty, (which makes a diſcontinu- | 
ce ;) tho” the iſſue cannot enter agaiuſt his-releaſe, yet his iſſue 


dare, is diſabled to take advantage of it, by fine or recovery; | 


iteritcble to the entail ſhall take advantage of the forfeiture by Res 


4 
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So the next in remainder or reverſion, if there be no ide, It 
ſhall take advantage of the forfeiture. | make 
If a woman tenant for. life joins with a remainder- man fir 80 
ife, in a feoffment, the ſubſequent remainder- man ſhall ent; or en 
1 Leo. 263. . 
But a fine, recovery, feoffment, &c. which makes a diſcon. 0 
tinuance. ſhall be void only as againſt him who has the inf. II , 
Sc. to enter. R. 3 Co. 55. 5. D. Heb. 166. ' 1 Kol 
And when he enters, he ſhall be in paramount his forme; 5 
eſtate and ſhall not be in ward, tho“ within age. R. By. 2 yu! 
3 Co. 62. a. Yet he ſhall take in right of the entail, and guaf the ” 
y deſcent. Hob. 337. | . Lit. © 
And ſhall have only for the life of the huſband; tho' hu. ” 
band and wife diſcontinue by fine. Dub. Dy. 362. a. . e 
3 Co. 62. a. - . 3 
So, if a woman with her ſecond huſband aliens to the iſle, mo 
who by fine conveys to B. and after the death of her huſband . * 
the woman enters and avoids her alienation, and 'then diſcont. 5 g 
nues; B. ſhall not take advantage: for a new right did not x, h 2 
crue after the fine. R. Tel. 101. 2 Cre. 175. ee, 
(B) "Uſhat Alienation makes a Diſcont⸗ ©” 
| 1 nuance. | Wh 
| 55 | | ef the 
A Difcontinuance by tenant in tail may be made by five mar. do, 
ners of conveyance ; As, by fine, common recovery, feof. for it 
ment, releaſe, or confirmation with warranty. Co. L. 325. 4. If] 
And therefore, if tenant in tail levies a fine or ſuffers a con- his he 
mon recovery with a ſingle voucher ; this makes a diſcontinu- 05. L. 
ance of the eſtate tail, — puts him in reverſion or remainder u If 1 
his action. Yide Co. L. 325. a. | tals ta 
{ Whether it is a fine with proclamations, or a fine at comma Or, 
law without proclamations, it puts the reverſioner or remainder- L143 
_ to his formedon. Doe v. Whitehead, H. 32 G. 2. 283. d 
704. 25 
= os ſuffers a feigned recovery by default. Co. L. 356. « 
1. | 
s If he levies a fine, or recovery in antient demeſne. R. Lu. 
781. | 


So, if he makes a feoffment : for in reſpe& of the livery the 
eftate is deveſted, and the whole fee paſſes ; by which the iſſue, 
and by conſequence he in reverſion and remainder, are put u 
their action, and cannot enter. Co. L. 327. 6. Dy. 363. 4. 


5 
tl 
Nuance 
turned 


Tho? the feoffment be by parol. Co. L. 330. b. Fo And 
So, if he makes a leaſe to A. for life, remainder to B. in fee anothe 
5 the _ is one eſtate, and paſſes by the ſame hvery. Go ance, 
+ 333+ 6. | 5 lally d 
Or, a leaſe for years, remainder in fee. Lit. S. 631. do, 
So, if he leaſes for years, and afterwards makes a feoffment akerw 


in fee. R. Mo. 91, 281. 
Or, levies a line. Co. L. 232. b. Vide foft, (C. 3) 


Ne. 


U 
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If he leaſes for life, and afterwards enters upon his leſſee, and 
makes a feoffment, and the leſſee re-enters. Mo. 281. 
So, if leſſee for life ſurrenders to him, or he recovers for waſte, 
an for or enters for a forfeiture, and afterwards makes a feoffment, c. 
„„ | = | 
: So, it tenant in tail makes a leaſe not warranted by ,. 32 H. 
in, z 2. for the life of another; it will be a diſcontinuance. R. 
nerel, 1 Rel. 633. J. 10, 35. 2 Rol. 59. J. 1. 6 
' So, if tenant in tail releaſes with warranty, which deſcends 
former upon the iſſue; it ſhall be a diſcontinuance, for the ſafeguard of 
30 . the warranty, which would be deſtroyed if the iſſue might enter. 
11 Lit. 4, 601. Co. L. 328. a. 6. 
a So, if tenant in tail leaſes for life, and afterwards grants the 
o hu. reverſion in fee with warranty, which deſcends upon the iſſue 
ace, with aſſets ; it ſhall be a bar to him, tho' his right of entry was 
not taken away. 1 Sal. 245. R. Cro. Car. 156. Jon. 209. 
> iſſue, So, if tenant in tail be difleiſed, and releaſes to the diſſeiſor, 
uſdand with warranty: for this is tantamount to a feoffment. Mo. 256. 
ſconl so, if tenant in tail makes a diſcontinuance for life, c. 
10 whereby he has a new reverſion, and he afterwards grants his 
reverſion in fee, which takes effect in his life; it ſhall be a diſ- 
; continuance in fee: for it is a continuance of the firſt act, which 
onti⸗ was with livery. Co. L. 333. 1 Sal. 244. e | 
Whether it takes effect by the death, ſurrender, or forfeiture - 
ef the diſcontinuee for life. Co. L. 333. 6. | 
e man So, if he releaſes to the diſcontinuee for life, and his heirs : 
, feoff for it is executed immediately. Co. L. 333. 6. 
. 4. If he gives to 4. in tail, and afterwards releaſes to him and 
a COM- his heirs; if A. dies without iſſue in the life of tenant in tail. 
ntinu- Co. L. 333. 6. | . 
nder to f he grants the reverſion to the uſe of another in fee, and 
this takes effect in his life. Co. L. 333. 6. RE | 1 
"mmon Or, bargains and ſells by deed indented and inrolled. C', 
under. . 333-6. . | | | 
21 Tide paſt, (C. 5, 7.) 
56.4 (C) Uhat not. 
* (C. 1.) If the Eſtate be not deveſted. 
nm Ber a conveyance which does not operate by tranſmutation of (c. 1 
ws the eſtate or poſſeſſion, generally, does not make a diſconti- As, by a 
Lr nuance: for it can only be where the eſtate is diſplaced and releaſe, &-, 
1 turned to a right. Co. I. 327. 6. | without 
85 And therefore, if tenant in tail conveys by leaſe and releaſe to 
in G another in fee, in tail, or for life, it ſhall not be a diſcontinu 
a ance, for nothing paſſes but that which tenant in tail may law- 


lay do, viz. for his own life. Lit. J. 606. Vide poſt, (C. 4.) 

do, if he leaſes to another for his own life, or for years, and 
aterwards confirms the eſtate of the leſſee, for life, or in tail, or 
i, Lit, 609. 609, 619, We 


"> 
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all his right. Lit. S. 598, 600. 


So, if tenant in tail releaſes to his diſſeiſor, without warranty, 


(C.2.) So a releaſe, Ec. with warranty, ſhall not be a diſcontinuance 
Or, if the if the warranty does not deſcend upon the iſſue in tail: As, if 2 
ee de. man has a ſon by a firſt wife, and land is given to him and a fe. 
2 4 cond wife and the heirs of their bodies; he is afterwards diſſeiſed, 
the iſſue in and releaſes to the diſſeiſor, with warranty; this does not make 
tail. a diſcontinuance ; for the warranty ſhall deſcend to his fon by 

the firſt venter. Lit. S. 602, | bes 
Or, if the land be of the nature of Borough- Engliſh, and he 
has two ſons : for the warranty deſcends upon the heir at the 
common law. Lit. S. 603. Vide Garranty, (I. 2.) 


(C. z.) 80 a t of tenant in tail does not make a diſcontinuance: 
By a con- As, if he grants in fee, &c. a reverſion after a leaſe for life, or 
veyance of for years; for nothing paſſes except for the life of tenant in tail, 
that which 72.5. $08,618, 619. | . 
lies in grant. 1 

Tho' the grant be inrolled. Co. L. 330. 6. 
And if the leſſee attorns. Co. L. 330. 6. 

So, if tenant in tail grants all his eſtate. Lit. S. 613. 

Tho? livery of ſeiſin be made upon ſuch 3 Lit. S. biz. 

So, if tenant in tail in remainder grants his eſtate in fee, &. 
Lit. S. 615. | | 

Or, makes a feoffment of it, with the aſſent of the tenant for 
life : for his aſſent 1s not a ſurrender. R. Carth. 110. 

So, if he diſſeiſes tenant for life, and afterwards makes a feof. 

ment in fee: for he was not ſeiſed in tail. 1 Rol. 634. J. zo. 

So, if tenant in tail of any thing which lies ſolely in grant, 
makes a grant of it in fee, Ec. it ſhall not be a diſcontinuance: 


As, if he grants a rent, common, advowſon, Oc. Lit. S. bib, 


G17. | 

5 if tenant in tail of a reverſion, remainder, rent, common, 
or other thing which lies in grant, levies a fine of it in the king's 
court, it does not make a diſcontinuance : for nothing paſſes but 

for his own life. Lit. S. 618. R. 2 And. 110. 

If ug reverſion be after a leaſe for his own life. Co. . 

bd, | . 
* if it be after a leaſe by him for years, it will be a diſcon- 
tinuance: for then the freehold paſſed by the fine, and all the 
eſtates are diſplaced. Co. L. 332. 6. Vide ante, (B.) 

So, if tenant in tail grants a thing, which lies in grant only, 
with warranty which deſcends upon the iſſue ; it ſhall not be: 
diſcontinuance. Co. L. 332. 6. | e 

Tho' he leaves aſſets in fee. Co. L. 332.6, 

So, if tenant in tail of a rent diſſeiſes the terre-tenant, and 
makes a feoffment with warranty; it ſhall not be a diſconunu- 
ance of the rent, tho the warranty extends to it. Co. + 
333: 6. 2s 

Baut a grant of a reverſion by tenant in tail, after a former dil 
continuance for life, Sc. if it takes effect in his life, _ 


| do, 


furrend 


Copyho 
do, 


remain 
make 7 
do, 
a ſine 
Winch | 
634. 
do, 
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and continues the firſt diſcontinuance. Co. L. 333. ide ante, 
(B.) | | | | 


80 2 conveyance of lands and tenements which operates by the (C. 4.) 
execution of the deeds without other ceremony, ſhalt not be a By A con- 
Jicontinuance : As, if tenant in tail exchanges land: for k 2 
raſſes by the deed, without livery. Co. L. 332. 6 not livery: 

80, it a man tenant in tail deviſes his land by his will, it does 
dot make a diſcontinuance : for it does not take effect in his life- 
time. Lit. S. 624. e | 

If he conveys by leaſe and releaſe without warranty. Vide 
ante, (C. I.) = | | 

8 * bargain and ſale inrolled. Adm. 1 And. 113. R. 

Leo. 16. £ ; 5 
, So, if tenant in tail covenants to ſtand ſeiſed to the uſe of ano- 
tier in fee. 1 Leo. 110. 1 | 

So, if tenant in tail in remainder, or ſuch a perſon as could 
rot make a diſcontinuance by feoffment, releaſes to a diſſeiſee, 
with warranty. R. Mo. 256. 5 | 

Or levies a fine, and dies without iſſue in the life of tenant 
for life. R. 2 And. 110. R. Lat. 65. 

So, if the king tenant in tail grants lands by his letters patent ; 
it does not make a diſcontinuance. Co. L. 332. & | 

If 2 copyholder tenant in tail ſurrenders in fee, c. it does 

not make a diſcontinuance. 1 Nel. 632. J. 25. Viae Copybeld, 
. 5 | | 
o, if an huſband ſeiſed in right of his wife, of a copyhold, 
furrenders in fee. X. 4 Co. 23. a. 1 Rol. 632.1. 35, ide 
Con bold, (E.) 1 8 


do, if tenant in tail conveys to him, who has the immediate (C. 5.) 
remainder or reverſion dependant upon the eſtate tail; it does not To him in 
make a diſcontinuance. Lit. S. 625, 626. 1 Rel. 633. J. 45, verſion or 

do, if tenant for life, and he in the remainder in tail, join in ee, 
a fine; it ſhall not be a diſcontinuance: for each gives that him. 
wich he lawfully may. KR. 1 Co. 76. R. Cro. El. 827. Dc. 

6344 Ow. 130. ö 

0, if a reverſion or remainder be in the king, and tenant in 
tal makes a feoftment, &c. it ſhall not be a diſcontinuance : for 
the reverſion in the king cannot be deveſted, and without devett- 
ing all eſtates, there can be no diſcontinuance. Co. L. 335. a. 

0, if there be tenant for life, remainder to his wife for life, 
remainder to the heirs of their bodies, remainder to A. in fee, 
and huſband and wife levy a fine to B. in fee ; this is not a dit- 
continuance to the eſtate of A. which was not deveſted by the 
tue: for the eſtate tail was not executed in the tenant for life. 

R. per 3 «+ bow. oye © | | 

So, if there be tenant for life, remainder to B. in tail, and 
they make a leaſe for three lives; for it is the leaſe of the tenant 
bor life, and the confirmation of B. R. Cro. E]. 56. 


Vor, III. ER | Tenan: 


ag 


Car. 321. Jon. 324. 1 Kol. 632. J. 50. 


ſeiſed by force of the entail: As, if the grandfather be diſſeiſcd 


never ſhall be a diſcontinuance, becaule the feoffor was not ſeiſed 
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Tenant for life, remainder to the heir of B. in tail, remainder 
to C. in tail; if the tenant for life and C. in the life of B. ley 
a fine, it will not be a diſcontinuance : for by fine or 8 
before the contingeney, the contingent remainder is prevented. 
2 and. 386. 1 
But if tenant in tail conveys to him in reverſion and a ſtranger, __ 


it ſhall be a diſcontinuance of the whole. Co. L. 335. a.—lt he / 
who is the ſtranger ſurvives, otherwiſe not. Cro. Car. 406. 
Or, to him in reverſion, when there 15 a meſne remainder in 


tail, or for life. Co. L. 335. a. 1 Rol. 634. J. 2. 

So, if tenant in tail, remainder to B. in tail, remainder to” 
in tail, Cc. joins with C. in a feoffment and fine; it will be 2 
diſcontinuance : for there is a meſne remainder in B. R. Cr, 


So, if tenant in tail and he in reverſion join in a leaſe not war. 
ranted by H. 32 H. 8. 28. it ſhall be a diſcontinuance, tho' the 
tenant in tail dies without iſſue before the leaſe determines. B. 
per 3 J. Croke cont. Cro. Car. 387, 405. 1 Kol. 633. J. 10. 
Jon. 359. Hut. 126. 


(C. 6.) If the Diſcontinuor be an Infant. 


So, if tenant in tail within age makes a feoffment, c. it ſhall 
not be a diſcontinuance: for he may avoid it by his entry; an 
that which he himſelf ſhall avoid ſhall not hurt others; and there- 
fore, if he dies, the iſſue in tail may enter. Lit. S. 633, 645. 

So, if joint-tenants within age make a feoftment, the ſurvive: 
ſhall enter into the whole. Lit. S. 634. | 


(C. 7.) Or, was never ſeiſed by Force of the Entail, 
So there ſhall not be a diſcontinuance by him who was never 
by the father, who makes a feoffment, and dies; the feoftmert 


of the entail. - Lit. S. 637. | 
Tho? the father ſurvives the grandfather : for tho' he himſelf 
cannot enter againſt his own feoffment, his iſſue may. Co. J. 


339. 4. 


So, if tenant. in tail diſcontinues for life, and dies, his iſſue 
rants the reverſion in fee, which takes effect in his life-time ; thus 
ſhall not be a diſcontinuance ; for he was not before ſeiſed by 
force of the entail. Lit. S. 638. 

K the grant of the reverſion was, with warranty. Co. J. 
So, if the iſſue inheritable to an entail makes a feoffment in 
the life of his anceſtor, it ſhall not be a diſcontinuance. Lt. ». 

640, 641. 5 1 
If he in remainder in tail after an eſtate. for life, diſſeiſes the 
tenant for life, and makes a feoftment. Lit. S. 658. For - 
| | G 
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the remainder was veſted in him, yet he was not ſeiſed in tail. 
Co. L. 347. 6. ide Coaup. 702. . | 

If tenant for life, remainder to B. in tail, join in a fine to C. 
in fee. R. Cro. El. 827, 8. | | 
If a woman tenant for life intermarries with him in remainder 
in tail, and huſband and wife join in a fine. R. Mo. 634. Cre. 


El. 827. | | | 
So, t the eldeſt ſon inheritable by the entail enfeoffs A. againſt 
whom a recovery is had, in which the feoffor was vouched, and 


then dies, in the life of tenant in tail, without iſſue ; it ſhall not 


be a diſcontinuance to the younger ſon. R. 1 And. 44. 

But there is no need that the perſon be ſeiſed by force of the 
entail at the time of the diſcontinuance, if he ever was ſeiſed by 
force of it. Co. EI. 339. | | 

So a feoffment with warranty by iſſue inheritable to the entail, 
tho' he was never ſeiſed of it, may have the effect of a diſconti- - 
nuance. Co. L. 339. a. | 

So a fine by him in remainder in tail after a term for years, 
during the term, ſhall be a diſcontinuance, tho? he is not tenant 


in tail in poſſeſſion. Per Coke, 1 Rol. 188. 


So, if there be tenant in tail after an eſtate to 4. for life, and 
A. makes a feoffment to the uſe of himſelf for life, remainder to 
the tenant 1n tail in fee, and afterwards A. and the tenant in tail 
enter, and make livery to B. it will be a diſcontinuance : for by 
the entry of the tenant in tail, (which ſhall be adjudged an entry 
for the forteiture,) he was ſeiſed in tail, and then a feoffment by 


him and A. to B. made a diſcontinuance. Per 2 F. Clench. con-. 


1 Leo. 127. Cro. El. 135. | 
So, if an eſtate he given to huſhand and wife and the heirs of 


the body of the huſband, and they join in a feoffment and fine ; 


it will be a diſcontinuance: tho? the wife had a joint eſtate for 
life with the huſband, and therefore he had not an abſolute ſeiſin 
of the eſtate tail. R. per 3 F. Jones cent. Cro. Car. 321. . Jon. 
323. 1 Rol. 632. J. 47. | 


(C. 8.) If the Diſcontinuance was not executed in his Life-time. 
So, if the act, by which the diſcontinuance is made, does not 
take effect in the lite of the tenant in tail, there ſhall be no diſ- 
continuance, ; 5 „ 
As, if a fine be levied by which the tenant in tail grants and 
renders his land to B. in fee; it ſhall not be a diſcontinuance if 
the tenant in tail dies before execution. Co. L. 333. 6. 1 Kol. 
632.1. 45. | 29 
do, it tenant in tail diſcontinues for life or in tail, and aſter- 
wards grants the reverſion in fee; the grant does not make, or 
enlarge the former diſcontinuance, if it does not take effect in his 


life-time. Lit. S. 622. | 


Tho! the grant be with warranty. Co. L. 333. b. : 
So, if he diſcontinues for life by fine with warranty, and af- 


terwards levies another fine with warranty to himſelf and his 


K k 2 


heirs; 
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heirs; the laſt fine did not make another diſcontinuance : for the 
uſe being to himſelf, the warranty was extinct. R. 1 Sal. 

So, if the laſt fine was to A. and his heirs, it would not be 3 
diſcontinuance, if the firſt diſcontinuee for life did not die before - 
the tenant in tail. R. 1 Sal. 244. by . 

If A. tenant in tail enfeoffs B. who re-enfeoffs A. C. and D. 
to the uſe of A. for life, remainder to his ſon in fee, and a re. 
covery is had againſt 4. who dies, and C. and D. enter; the dif. 
continuance ceaſes with the life of 4. K. 1 And. 44. | 

So, if the grantee of a reverſion grants it to B. and then the 
diſcontinuee for life dies in the life-time of the tenant in tail, and 
B. enters; it ſhall not be a diſcontinuance, becauſe B. does not 
take by the grant of tenant in tail himſelf. Co. L. 333. 6. 

Or, if the grantee dies without heir, by. which the reverſion 
eſcheats, and then the diſcontinuee for life dies, and the lord 
enters. Lit. S. 642. 
So, if it be not executed by lawful means; As, if tenant in 
tail diſſeiſes a diſcontinnce for life, and makes a feoffment, and 


then the diſcontinuee dies, in his life-time; the. feoftment ſhall + 
not be a diſcontinuance. Co. L. 333.6. FR 
| | | 8 
(C. 9.) If his Act was lawful. Lit 
So a common recovery by tenant in tail, as vouchee, is not a I 
diſcontinuance, but a bar to the entail and all remainders and the Ry 
reverſion. Vide Eftates, (B. 27, Kc.) | | a cont 
$0 a fine by tenant in tail is a bar to his iſſue, and a diſcon- nuor 
tinuance only to thoſe in remainder or reverſion. ide Eſtates, rant) 
(B. 25.) | = \W 
— i by the f. 32 H. 8. 28. a leaſe for three lives purſu- A 
ant to the ſame ſtatute does not make a diſcontinuance. Co. I. 
333. 4. Per 2 FJ. 1 Leo. 299. R. Cro. El. 602. Sa. 77. 
Fer 3 J. 4 Leo. 191. | x 
So, if tenant in tail leaſes for 100 years or more; it does not 
make a diſcontinuance : for the leaſe determines by his death. | 
Lit. S. 622. | "OR; 
So partition made by parceners in tail does not make a diſcon- 
tinuance. Lit. S. 602. | © L 
So, if tenant for life or for years makes a feoffment, c. it 
N. Fer- ſhall not be a diſcontinuance, but a diei/rn.* | | 
feiture.) Vet a recovery againſt tenant for life, by default, upon a ſalſe 
title, makes a diſcontinuance to the reverſion or remainder. 10, U. 
Lit. S. 674, 688. „ . 
(D) The Effect s of a Diſcontinuance. - 
VERY diſcontinuance deveſts the eſtate-tail; and all remain- 
ders and the reverſion depending upon it. Co. L. 327. C. 
But if huſband and wife join in a leaſe for life of the land of 
the wife, rendering rent, the reverſion was not out of the wife. IT 
Co. L. 333. 4. So, lar 
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So, by a diſcontinuance for lite or in tail, the tenant in tail 
ains a new and tortious reverſion in fee to himſelf; for being 
deveited out of the donor, Sc. and not granted to the diſconti- 
nuee, it remains in the diſcontinuor. Lzz. S. 620. N 
And this reverſion deſcends to the heir general, not to the heir 
in tail. Lit. S. 623. | | 
But if the diſcontinuance determines in the life of the tenant 
in tail; the tortious reverſion vaniſhes, and he ſhall be tenant in 
tail as before. Co. L. 333. a. | 


(E) When it ſhall be determined. 


F the eſtate of the diſcontinuee determines, or is defeated ; the 
1 diſcontinuance is purged : As, if a diſcontinuee for life dies, 
or in tail, dies without iflue, in the life of the tenant in tail. 
Vide Cs. IL. 333. a. PI 

If the diſcontinuance be for three. lives, which die. R. 
Lat. 781. FT | 

* if the eſtate of the diſcontinuee be forfeited or ſurrendered. 
Lit. S. 636. ; | | 

Or, defeated by entry for a condition broken. Lit. S. 632. 

If the diſcontinue? re-enfeoffs the diſcontinuor. 3 Leo. 10. 
hut if there be a diſcontinuance with warranty, and the dif- 
continuee makes a leaſe, and afterwards conveys to the diſconti- 
nuor, who dies; his heir ſhall not avoid the leaſe, tho? the war- 
tanty be determined by the re-conveyance. 3 Leo. 10. 

When a diſcontinuance ſhall be avoided in remitter. Vide in 
Remitter, (A. 1.) : 


DISCOVERY. 
vide Chancery, (2 G. 3.3 B. 1. 2—3 J. 1.) 
DISFRANCHISEMENT. 
Vide Franchiſes, (P. 33, 34) 
DIS FUNCTIVE 
Fide Condition, (K. 1, * (A. 12.)—Pleader, (R. 7.) 


2 


5 D IS M E S. 
(A) Tithes; The Nature of them. 


TITHES are an eccleſiaſtical inheritance, collateral to the 

land, and properly. due to an eccleſiaſtical perſon. D. 

11 Co, 13. 5. | | RX | 
And - 


502 


. 


And becauſe they are collateral they cannot be extinguiſhed by 


unity of poſſeſſion; As, if a parſon, Cc. be ſeiſed of lands in 


right of his church, if he afterwards aliens them, tithes are pay- 
able. Mo. 50. Vide Poſt, (D.) 
If a manor or lands belonged to an abbot, prior, Ec. to whom 


a church was appropriate; after the diſſolution, the tithes of the 
lands or copyholds of the manor ſhould be paid to the parſon. 


R. Mo. 50, 219. | 
So they are not extinguiſhed, if the parſon releaſes to his pa- 
riſhioner all demands in his land. Oav. 39, 40. LR, 
So they cannot be granted by copy : for they are not parcel of 
the demeſnes of the manor. Dub. Cro. EI. 814, 293. K. 


contra, Cro. El. 413. Per Rol. 1 Rol. 498. J. 10. Me. 355. 


' Vide Copybold, (C. 1.) | 


So they are an incorporeal inheritance : and therefore do not 
paſs by grant without deed. | : 
And a rent cannot be jiſſuing out of them. Co. L. 47. a. 


(B) Other Ecclefialtical Revenue. 
(B. 1.) Oblations, Sc. 


THER eccleſiaſtical revenues were oblations, or obventions, 
penſions, and mortuaries. Vide Prohibition, (G. II.) 

Oblations are, guæcungque à piis offeruntur Deo & eccliſic. 
2 Inſt. 489 ä | 325 

And tney are voluntary, or due by cuſtom at a certain time, 
as upon marriage, baptiſm, purification of women, funerals, Se. 
Vide 2 Inſt. 659. : | 

Ard by Can. S. Mepham. arch. Cant. made anno 1328, thoſe 
gui in nubentium folenniis, purificationibus, exeguits, c. ad unius 
denar* vel al modice quantitat” eblationem populi devotionem ſunt 
moliti reſtringere, Sc. ſhall be ſubject to the pain of excommu- 
nication. Vide Lind. 185. Vide Cod. Fu. Eccl. 739. 

And by Can. Othoboni, anno 1268. capellani, Cc. untverjoi 
6blationes, fc. reftor: eccliſiæ matricis reſtituere debent, under 
pain of ſuſpenſion. Viae Co. Ju. Eccl. 225. : | 

And now, by f. 2 & 3 Ed. 6. 13. All who by the laws and 
cuſtom of the realm ought to pay offerin gs, ſhall yearly pay them 
to the parton, c. or farmer of the parith where he dwells at the 
fou moſt uiual otterivgs, or otherwiſe at Eater. | 

By this ſtatute all cuſtomary oblations to be paid at commu- 
nion, marriages, Wc. ought to be paid. 855 

[ Per tot cur. Eaſter offerings are due of common right at 24 
fer head, unleis cuſtomary to pay more, to him who exercilcs 
the ſpiritual function. Lawrence v. Jones, T. 10 C. Bu. 
173. Egerten v. Still. 7. 1725. Hund., 198. A mortuary Cai” 
not be ſued for in equity, but at common law, or in the ſpiritual 
court. - orrent v. Burley, M.13 C. Str. 715] 

[ A poor vicarage may be intitled to an augmentation under A. 


29 C. c. 8. tho” the reſervation is not made to it; and a 3 
Rl | reg 


le. 


An 
1215. 
It 
rector 
ſeripti 
A 
life, b 
cccleſi. 
to clay 
Are 
tithes. 
But 
give hi 
2 ( 0. 4 
council 
Eccl. 60 
So, 1 
tithes 0 
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to anoth 
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regular payment is evidence thereof. Benſon v. Dean and Cbap- 
ter of York, H. 1747. 1 Vezey 91.] ; 


As to tenths, firſt-fruits, ſynodals, procurations, &c. Vide 
Tenths, —Probibiticn, (G. 11. | . 


(B. 2.) Glebe. 


Every church of common right ought to have a manſe and 
glebe. Viae Ecclefraftical Perſens, (C. 9.) | | 
Cleba, oft terra in qua conſiſtit dos eccleſie, Lind. 254. 


By Can. 1603. 87. Archbiſhops and bithops ſhall procure ter- 
riers of all | gary Oc. which belong to any parſonage, vicaridge, - 


or rural prebend, to be taken by honeſt men of every pariſh (of 
whom the miniſter to be one) to be laid up in their regiſters. 
Vue Ced. Ju. Eccl. 688. | y btn | 


(C) To whom due. 
(C. 1.) To the Rector. 


LL tithes, renewing within a pariſh, regularly ought to be 
I paid to the rector of the ſame pariſh Hob. 296. 
And this fince the council of Lateran, without queſtion, A0. 
1213. Seld. H. of T. . $100, 12h. 2258. - 


t there be rector and vicar endowed, all tithes belong to the 
rector, which the vicar does not claim by endowment or pre- 


ſeription. K. 2 Bul. 27. 


(A perpetual curate of a chapel, tho* appointed expreſsly for 


life, being removable at common law without cauſe, and by 
cccleſiaſtical law for cauſe, has not ſuch a permanent intereſt as 
to claim tithes. Price v. Pratt, M. 1729. Bunb. 273.] | 
A rector by an illegal preſentation, being inducted ſhall have 
tithes. Hob. 302. be, | 
But before the council of Lateran Ae. 1215. every one might 


give his tithes to what ſpiritual perſon he pleaſed. 2 Inf. 641. 


(. 44. 4. But this was reſtrained, not by a canon of that 
counct}, but by a decretal epiſtle of pope Innocent 3d. Cod. Ju. 
Eccl, bgo. *Viae 2 Will. 182“ | | 


So, if cattle depaſture in a fenn, &c. which is extraparochial, 


tithes of the paſturage are JR to the rector of the pariſh 
where the owner inhabits, if there be not a cuſtom for payment 
tv another. Saw. 60. ESE, | 
do, by the „f. 2 C3 Ed. 6. 13. If it is not known in what 
parich the waſte or common, where the cattle depaſture, lies. 


(C. 2.) To another Spiritual Perſon. 


ut, by cuſtom, a portion of tithes in one pariſh, may be due 
to the rector of anotaer pariſh. 4 Co. 35. ESD 


80, 


. 


594 


* 


El. 763. 
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So, if the vicar be endowed with tithes of hay, or ſmall tithe; 
they ought to be paid to him. | : 

If the vicar be cndowed with tithes of hay, and the land he 
ſowed with clover ; the vicar ſhall have the tithes of the clover 
R. (ut dicitur ) Cartb 264. Skin. 341. : | 

If a parſon has tithes of all grain, he ſhall have the tithes of 
ſeed of clover, tao” the vicar has the tithes of the clover.graf, 
Skin. 341. : 

1 pariſh-clerk cannot preſcribe to have tithes, 5. 
No. gos.. 7} 


(C. 3.) To the King. : 
| Extraparochial tithes are due to the king. 1 Rel. 657. l, ts, 


20, zo, 35. Sti. 137. Cod. Ju. Eccl. 691. 
| [The tithes of aſſart lands, by virtue of the words de wy 


aſſartatis, & aſſartandis in the grant of Ed. 1. ſhould be con- 


fined to ſuch lands as were then aſſarted, or intended ſhortly ſou 
be; and not extended to ſuch as ſhould be ſo in future apes, 
eſpecially if they had never paid tithes. Semb. per Comm, 
Sond v. Brown, H. 1731. Banb. 412-], ©: 
And if the king grants them, his patentee ſhall have then, 
1 Rol 657.1. 15. Vide poſt, (C. 5.) | 
| But, by cuſtom, they may be paid to the parſon, vicar, E. 
of ſuch a pariſh, Sav. bo. | 
So now, by ff. 2 & 4 E. 6. 13. the tithes of catile de. 
aſturing in a waſte or common extraparochial, or, if the parih 
15 unknown, are given to the parion, Fs. of the pariſh where the 
owner dwells. 1 Ist. 651. 5 


(C. 4.) To the Lord of the Manor. 


By the common law no one was capable to take tithes in 
pernancy, but a ſpiritual perlon, or the king, who is per/m2 
mixta. N. 2 Co. 44, 45: . | 

Or, the patentee of the king, by his e ae 2 Co. 44.0 
Vet by indirect means, a layman might take them; as, a lord 
of a manor may preſcribe, in conſideration that he has paid { 
much to the rector for all tithes within his manor, to take all 
tithes within his manor. R. 2 Co. 45. Cro. El. 599. K. Cn. 
Mo. 485. | 
And he ought to preſcribe to have decimam garbam, or decinun 


eumulum granorum ; not pro decimis garbarum for they are not 


_ tithes properly, but a profit aprender. K. Cre. El. 599. 


(C. 5.) To a Patentee. 


So now, by f. 27 H. 8. 28. patentees of all manors, land, 
tenements, tithes, penſions, churches, portions, Cc. or otbet 


hereditaments of abbeys, Qc. diſſolved hererofore or by thi — 


vendec 

So, 
ſtall p. 
If ti 
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enjoy the ſame according to the effect of ſuch letters patents; 
22 vs the ſame remedies, Tc. as the abbots, c. could 

had. | | | : | 
m_ patentees of lands, tithes, fc. given to the king by P 
31 H. 8. 13. 37 H. 8. 4. or 1 EA. 6. 14. which by conſtruction 
of thoſe ſtatutes and the ff. 32 H. 8. 7. and 1 2 Ph. & NM. 8. 
are become temporal inheritances. Co. L. 159. 4. 

And by /. 32 H. 8. 7. and 1 C2 Pb. & M. 8. thoſe pa- 
rentees ſhall have the ſame remedy for recovery, c. and the 
ſane means for aſſurance of ſuch tithes, Ee. as for other tempo- 
nal inheritances. Vide pot, (M. 18.—N.) ä | 

And may ſue in the eccleſiaſtical court for with-holding ſuch 
tithes, Sc. Vide poſt, (M. 2, 3.) ; x 
So by J. 2 C3 Ed. 6. 13. they may recover the double value 
if predial titnes be not ſer out, c. Vide pot, (M. 2.) 

f a patentee claims the tithes of a manor, tc, formerly be- 
longing to an abbot, who was ſeiſed thereof as of a portion of tithes 
in greſs, and his evidence mentions only omnes vel omnimodas de- 
tins, fc. without mentioning @ portion, it is ſufficient to ſup. 
port it. Dowvnes v. Mooreman, H. 1724. Zunb. 189.] 

Vide ante, (C. 3, 4.) | | 


(D) By whom papable. 


A perſons generally ought to pay their tithes to whom 
they are du. . | | 

And therefore, of common right all lands ought to pay tithes. 
II Co. 15. a. . 5 

Tho' feld in capite. Mo. 915. ä 

The tithes ſhall be paid by the occupier of the ſame lands. 

If the owner occupies them, he ſhall pay. SD 
If he leaſes them for a year, or at will, Sc. the leſſee ſhall 
* | OE 
If the owner or leſſee ſells the crop of graſs or corn, and the 
rendee cuts it, he ſhall pay the tithes. 2 Bul. 184. 

So, if the owner of wood ſells to another, who cuts it; he 
ſtall pay, | 

If the owner of the land ſells the crop, and then purchaſes the 
rectory, the vendee ſhall pay tithes to him. R. 2 Bul. 184. 

f the occupier be a diſſeiſor, Ee. and ſets our his tithes, the 
parſon may take them; for it is not material whether he has the 


* 


* 


poſſeſſion by right, or by wrong. R. Jon. 89, go. 
ut if the owner conſumes Ris herbage by agiſtment of the 
cattle of another ; the owner of the cattle does not pay the tithes. 
1 Jen. 254. 1 Kol. 636. J. 15. 35 

[f a parſon, c. at common law, had enfeoffed another of his 
klebe; the feoffee paid tithes : for tithes are not extinguiſhed 
or ſuſpended by unity of poſſeſſion. 11 Co; 13. 6. Dy. 43. a. 
Vide ante, (A.) . 33 

do now, if a parſon leaſes his glebe, the leſſee ſhall pay tithes, 
Dub, Dy. 43. a. Per Fenner, 1 Rel. 655. J. 42. : 5 
| | | Tho! 
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Tho! he leaſes it with all profits belonging, rendering rent ſot 
all demands to the ſame rectory belonging. R. 11 Cy. 13.8, 
Cro. El. 161. Cont. per 2 J. Mo. 47. Acc. Dy. 43, a. in marg, 
Ow. 39. 1 Leo. 300. = 

So, if a parſon ſells the emblements of his glebe, the vente: 
ſhall pay tithes. 1 Po/. 65 5. 1 45. | 0 

If a vicar ſows his glebe, and dies before ſeverance, his exe. 
cutor ſhall pay Dub. Hob. 188. | ; 

If a parſon leaſes his retory, he ſhall pay tithes to his lefee 
for his other lands in the ſame pariſh. 11 Co. 14. a. R. D;. 

„ 200-492. | | 

If he leaſes his rectory, reſerving the tithes of his own land, 
and afterwards grants this land; the grantee ſhall pay tithes, 
Semo. Dy. 43. a. in marg. | 

But if a parſon lets his glebe rendering rent for tithes after 
growing, as well as for other demands; the leſſee ſhall not Pay 
tithes to him. Semb. Cro. El. 161. 85 | 


(E) By whom not. 
| (E. 1.) Not per Eccleſiam Ecclefie. 


NE ſpicitual perſon, generally, does not pay tithes to ano. 
tier : as, if a vicar be endowed ot glebe and imall tithes; he 
ſhall no: pay tithes of his glebe to the parſon. R. Cro. El. 475, 
$79. Sev. 3 CORP 
So 2 parſon ſhall not pay tithes to the vicar, for his gi:be. 
Mo. 457. | | g 

So, if 2 vicar be endowed of ſmall tithes, generally, th: 
pariſon {hall not pay ſmall tithes to the vicar, K. Cre. El. 578. 
Mo. 910. ; 

Tho? the endowment be of the ſmall tithes of the whole pariſh, 

K. Cro. El. 578. Mo. 910. 

So a patentee of a parionage ſhall not pay: for the parſorag: 
being diſcharged at the time of the endowment, and afterwacs 
at the diflolution, the patentee ſhall have it diſcharged. |. 
Cro. El. 578. 35 : 

So, if ſand be ſevered from the glebe after endowment, it ſtal 
not pay tithes to the vicar. R. 2 Rel. 335. /. 10. : 

But the leflee of the parſon ſhall pay ſmall tithes to the vicar. 
R. Cro. El. 479, 568. Mo. 910. Saw. 3. Og, 3 

So the parſon himſelf ſhall pay, if the endowment was of 
tithes of : 86 glebe exprefsly, as it might be. Cro. El. 578. 
Mo. 910. | 

Or, the land comes to the parſonage after the endowmeri. 
Vide Mo. 910. 2 5 0 fs 

Or, if the parſon has lands not parcel of the rectory. 1! Ce 
14. a Vide ante, (D.) N | 


(E. 2.) (E. 2.) By thoſe who preſcribe in non decimando. 


Wh ., + * : N : U : 
3 So a ſpiritual perſon may preſcribe in non decimando. 2 C0 
Spiritual 


— 14. x Rol. 653. I. 10. Cro. El. 475. 1 Leo. — = 


ron dec 
. zo. 
do? 
107 dec 
80, 
grante: 
billiop 
1 Leo. 


So tl 


nixta. 
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Tho? 
But t 


Jen. 38 


do, \ 


liſcharg 
Hard. 3 


do, v 


tne pre! 
lame lai 


rot be d 


80 a | 


privileg 
land? Y 
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2. inter | 


So a c 
So a c 


non- pay 
2 Ril. 1 


80, ar 
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Where he 
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And therefore, a biſhop may preſcribe, that he and all his 
predeceſiors, ſeiſed of ſuch a manor in right of his biſhoprick, 
hure neld the manor by them and their tenants, diſcharged of 
lies. R. 2 Co. 44» 5. 1 Kol. 653. J. 15. Cro. El. 216. 


248. Mo. 425. : 
_ 2 3 the manor, by ſuch preſcription, may be 


lo diſcharged: for the demiſe does not make the land charge- 
able, which was diſcharged before. R. 2 Co. 45. 4. 1 Rol. 65 3. 


25. Cro. El. 475. 511. Mo. 619. | 

2 b - . - 
& the copyholders of the manor may alledge a preſcription in 

the biſhop for their diſcharge. R. 1 Kol. 653. JI. 40. Cro. 

|. 784. Mo. 618. . 


So a parſon, having glebe in another pariſh, may preſcribe ix 


uin decimando, for him, his farmers, and tenants. R. 1 Rol. 65 3. 
zo. Mo. 531. | . f 

do an abbot, or other eccleſiaſtical body, might preſcribe in 
wn decimando. Vide Mo. 5 31. | 

50, if a manor, land, &c. of a biſhop, parſon, &c, be 
granted to another in fee, and afterwards regranted to the 
tiliop and his ſucceſſors ; the preſcription is not deſtroyed. R. 
I. 248. Cro. El. 216. 


$ the king may preſcribe in non decimando : for he is perſona 


$o7 < 


(E. 3.) 
ra. R. Jon. 387. R. Hard. 315. Mo. 486. The king, 


As, for tithes of the lands of a ſoreſt, tho? they are within a 


pariſh. /. 137. R. Ca. Eg. 230. 

Tho' the land be demiſed at the king's will. Mo. 915. 

but the king's patentee ſhall not have the ſame privilege. R. 
Jen. 387. Cro. Car. 94. I Rol. 95 ö. 1. 25. Hard. 315. 

do, without a particular preſcription, the king ſhall not be 
aſcharged of tithes for the ancient demeſnes of the crown, R. 
Hard. 315. Semb. ti. 137. | 

do, when diſcnarged by preſcription, if he aliens the land, 
tie preſcription is deſtroyed : and therefore, if afterwards the 
ame land, by eſcheat, &c. comes back to the crown, it ſhall 
rot be diſcharged of tithes. /e. Hard. 315. 1 


* 


So a leſſee for life or years of the king, ſhall not have the ſame 


pnvilege. Mo. 915. 2. If this does not relate to monaſtery- 
land? Vide poſt, (E. 7.) R. that a leſſee for years of the king, 


rendering rent, ſhall have privilege, if the king preſcribes for 


lim and his tenants to be diſc.iarged. Per Cur. Exch. M. 6 Ges. 
2. inter Williams and Petchy. © 


S a county may preſcribe in non decimando. 1 Rol. 65 3. J. 50. (E. 4) 
do a county, as the Weld of Kent, or uſſex, may preſcribe in A county. 


non-payment of titles of wood. 1 Rol. 653. J. 52. 654. J. 5. *< 


2 Rl. 122. Pal. 37. 2 Inſt. 645, 653- 

do, an hundr d. Semb. 1 Rol. 654. J 30. Mar. 25. pl. 59. 
Vo a man may preſcribe, that by the cuſtom of the country 
"ere he lives, no tithes are paid for the milk of ewes. K. 


I 8:1, 054. l. 15. 
That 
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_ That by cuſtom a baker does not pay tithes for grain wi; 

grinds in his mill for his trade, whereby the wh. 2 

ample tithes : for this is but a perſonal tithe. R. 1 Ry. 6 

J. 20. 4 Mad. 337. ä 8 ” 

But a pariſh cannot preſcribe in non decimando. 1 Fol. 6: 

4. 47. 2 Inſt. 645. Mar. 25. pl. 59. . 


J. 


So a cuſton de non decimando cannot be alledged in an hundred uk 5 
or county, for things which of common right ought to py l 
tithes : as, for agiſtment of cattle, R. 4 Mod, 344. Sal. 6:; | 5 
Carth. 392. Skin. 560. „ ee 
| | Nor lane 
3 | | £4. 6. 1 
(E. 5.) But, generally, a layman cannot preſcribe in non dcin, MN :-.... 
— Rol. 65 3. 1.5. R. 2 Co. 44. Mo. 425. Hob. 297. "I PO 
POO TT As, churchwardens who have lands for the repair of vw i; th 
church: tho? their office be eccleſiaſtical. 1 Kl. 653, J. 1, z. 3 
And therefore, if an abbot and convent, c. grant land to : * 
lay man, or are diſſolved, whereby the lands come to a laynun; e. 
tho' the abbot had preſcribed in xon decimando, the layman can WA: 1... : 
not: for the privilege is gone. R. Jon. 373. . 
So the pope by his bull could not diſcharge a ſubje from pay. 17. J. 
ment of tithes after the council of Lateran. 2 Inft. 63 Fo, en; 
Vet if an abbot, or prior, was ſeiſed of lands dilcharged of by bo 
tithes, the preſent farmer of ſuch lands ſhall be admitted to pr: the pope 
ſcribe in non decimando by force of the ,. 2 & 3 Ed. 6. Iz. lid Non, or 
ſays that every perſon ſhall pay predial tithes in ſuch manner 2 25. 
of right ought to be paid in forty years before. Mo. 219. de pope 
And by that . J. 4. no perſon ſhall be compelled to pay titles wen: of 
for lands, Cc. by law or ſtatute, or by any privilege or pre- 306. 
ſcription not chargeable with pay ment of tithes, or diſcharged i Ar! tho 
compoſition real. | | kiom g. 
/ And, per Hobart, if a perſon temporal ſucceeds a body (pin-BM «cnet 
tual in diſcharge ; he ſhall be repùted as a perſon or body p-: tc row 
tual. Hob. 296. : 3 ; V oy diy 
So, where lands came to the king by the #. 31 H. 8.11 mowed fr; 
lands diſcharged by preſcription in the hands of an abbot, ZW: 1:1, 
+ ſhall be diſcharged in the hands of the king, or his patente: b pe 
R. Jon. 373. Vide poſt, (E. 7.) RT T7. 
[ There can be no preſcription in nor decimando againſt a EH kom 
rector, any more than againſt a ſpiritual rector; but there r z. 
/ one who only intitles himſelf to tithes. Charlton v. Chari 8 i; 
1732. Bunb. 325. Bury v. Evans, T. 1739. Bunb. 345) ate con 
110 the 
(E. 7.) By the King, or a Patentee of Lands given to the Cong? |; 
by the . 31 H. 8. 13. r dil 
. 7 07 farn 
So by the fl. 31 H. 8. 13. (which diſſolves all houſes of f. ere 
ligion above 2001. a year value) the king and his patentees thal der of ( 
hold all manors, lands, &c. belonging to ſuch houſes, diſcharge gg , di. 
of the payment of tithes, as freely as the abbots, c. held "WW i» i. / 


{ame at the day of their diſſolution. and 


a Di 6 MES: 
and this privilege extends co all lands given to the king by the 
3 H. 8. I 3- 
1 hey were lands appurtenant to abbeys, Fc. given to the 
*g by the F. 27 H. 8. 28. but continued by the king pur- 
1: :0 a proviſo in the ſame ſtatute, and not diſſolved till the f. 
V8. Es 
2: lands appurtenant to houſes of religion given to the ki 
ic //. 27 Ul. 8. 28. which diſſolved the leſſer abbeys, c. 
rte value of 2001. a year, are not exempted fram pay- 
: of tithes. Jon. 3, 185, 370. R. 2 Cro. 608. X. Cro. 
V. 425. Jon. 37o. | | x „ 
Vor lands, which came to the crown by the V. 37 H. 8. 4. or 
£1. b. 14. 2 Co. 46. Ton. 4. 185. Mo. 913. 420. | 
they are not exempted by a real compoſition, or modus de- 
gat; | | FR 
Ito they were after the diſſolution granted by the king 
x greater abbey diſſolved by the ,. 31 H. 8. R. Jen. 3. 
11, 608, 3 | i 
Nor lands, which are veſted in the king by the ,. 32 H. 8. 24. 
ch has the ſame words as the firſt clauſe of the /7. 31 H. 8. 13. 
10: the ſubſequent clauſe of diſcharge. R. 2 Cro. 58. Cont. 
J. Jon. 190. R. Ray. 225. Cont. Acc. Mo. 913. Vide 
. 225. Dub. Godb. 392. Bridg. 32. Dub. 


f the 


zl. 
1002 
man; 
| CN. 


1 Pay: 


ed o abbot, Sc. might be exempt from the payment of tithes 
o pr. ne pope's bull, by his order, by preſeription, by real com- 


which 


ner 23 


jc, or by unity of poſſeſſion. For. 3, 368. 2 Cro. 608. 
2%. Poph. 156. 5 125 

[ie pope by his bull uſed to exempt whom he pleaſed from 
wen: of tithes, and fuch exemption was allowed for good. 
308. 3 

fa tho' fuch exemption ceaſed by the diſſolution of the body 
vom grauted, being perſonal ;_ yet if any abbot, Sc. had 
<:capticn by bull at the time of the diſſolution, the lands 
be now Exempt by the „. 31 H. 8. Per Hob. 297. Fon. 3. 
or divers grants of the pope, ſeveral religious orders were 


' tithes 
r pre. 


ved by 


ſpin. 
ſpiri- 


8. 13 wi from the payment of tithes, guamdiu propriis 'manibus 
ty wt 6 Olebant, Cod. Ju. Eccl. 701. ; 


tente ng: by pope Adrian the 4th, theſe orders were reduced to Ci/ter- 
„ Hypuallers, and Templars. 2 Inſt: 652. | 
Jo whom the Pramoa/?ratenſes were added by Innocent the zd, 
1218. 2 Iuſt. 65 2. „ 8 

b the Council of Vienna, anno 1311, 4 Ed. 2. the Tem- 
de condemned for hereſy; and 17 Ed. 2. their poſſeſſions 
' 4 on king. : | 1 

e tne JJ. 2 H. 4. 4. all orders, which put a bull in exe- 


er diſcharging lands from tithes in the hands of their te- 
e farmers, incur a fpremunire. | 2 i= 
© lierefore, all lands which belonged to an abbey, Ec. of 
Perot Ciltercians, or Præmonſtratemſes, (for Heſpitallers were 
ats diſſolved by the „. 32 H. 8. 14. and the Templars be- 
le f, 17 Ed. 2.) at the time of the diſſolution, by force 
of 
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of the ,. 31 H. 8. 13. ſhall be exempted from tithes, in the 


hand of the king, or his patentees. Hob. 297. Ou, 46 tial 

Wood or meadow as well as arable. Dy. 277. 6. in mar, Lei 
| [Right of common may be diſcharged as well as lands. - 8 / 
Bert v. Cumming, M. 1723. Bunb. 138.] | dec 

So they ſhall be exempted in the hands of the king's tenant, in (E. 
reſpect of his dignity. Ow. 46. 2 Leo. 71. for the king 45 B 
not occupy himſelf; and therefore his farmer or tenant ſhall be whe 
exempted, if he be tenant for years, or at will, and the freehold ginn 


is in the king. Mo. gig. Hard. 382. 
And in the hands of tenant in tail as well as in fee, g. 


Hard. 174- | | f 0 
Tho' there was a ſubſequent contract or covenant by the ab. in th 
bot, c. after the council of Lateran to pay tithes. R. Hard 191. pen, 
So the reverſion ſhall be exempted, if they were in the hands of | 
a leſſee for life, or donee in tail at the time of the diſſolution. J. ( 
Hard. 191. 4 Leo. 47. N 
Or, in the hands of a leſſee for years who paid tithes a 80 
the diſſolution. R. Dy. 277. 6. K. Pal. 119. K. 2 Cr. 559 45 we 
2 Rol. 142. ; A 
But lands purchaſed by thoſe orders after the year 1215. were fon, ! 
not exempted, for the exemption extended only to lands then in ill his 
their poſſeſſion. Cod. Fu. Eccl. 701. 2 Inſt. 652, nud 
* And if they have paid tithes, it will induce a preſumption A 
that they were purchaſed after. Bunb. 1.2.* | hands 
So lands, which belonged to thoſe orders, ſhall not be exemptel $0, 
in the hands of any who has them only for years, or for lik. median 
R. Hard. 174. | abbey 
So lands, which eſcheated to an abbot, and continued in hi Anc 
hands at the time of the diſſolution, ſhall not be exempted. tue cot 
Semb. Hard. 190. poũtio 
Nor, land, granted in tail by an abbot, Oc. and in the han So, 
of the donee at the time of the diſſolution. R. Heb. 248. nthes c 
Nor the lands of a copyholder, held of a manor, wii Cc. 41 
was in the hands of an abbot at the time of the diſſolutior leit, 
Mo. 219, 533, 4. | | ing 55 
Nor lands, exempted in the hands of an abbot by rele tave be 
of his poſſeſſion, but not diſcharged at the time of the diſſol Min, 2: 
tion. Gedb. 1. | | 5 S0 a 
Nor lands, in which a man claims /ibertatem falcanti, 3, Somb, J 
common. N. 2 Bal. 249. But a 
So an abbot, c. might waive this privilege, by comps lation; 
ſition, Sr. emb. Hard. 383. FP co 
So where an abbey, Sc. was diſcharged by preſcription at . nich u 
time of the diſſolution, the king, or his patentee ſhall be now dil Kal. 6 
charged by force of the /?. 31 H. 8. 13 Cro. Al. 200. 
And it is ſufficient to prove the preſeription, if nh. gives © 
dence that the abbot, Sc. did not pay. H. Cro. El. 20b. 
[ But hearſay and belief is not ſufficient evidence of noni do an 
ment to ſhew that the lands were exempt. Clark v. Dafa. * 4 pe 
Tur Win, 


in ſc. T, 1720. Bunb. 66. 


% 
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[If a general exemption is inſiſted on, but not proved, a par- 


nal 2xemption for one ſpecies cannot be admitted in proof. 
An abbot, or other ſpiritual perſon, might preſcribe in non 
/-cimands ; tho? a lay man cannot. R. Cro. El. 206. Vide ante, 


Ri 1 abbey, c. could not be diſcharged by preſcription, 


wicce it was founded within time of memory, vix. after the be- 


ginging of the reign of king K. 1. N. 300 | 
o, if an abbey was diſſolved by the death of the abbot and 
al the monks, the right to tithes revived. R. Godb. 211. 

Cuſtomary tenants in the North have not the freehold ; it is 
in the lord, ſo they may preſcribe in the name of the lord. Ste. 
alenſon v. Hill, H. 2 G. 3. 3 B. M. 1273. ] 


(E. 8.) By a Real Compoſition of an Eccleſiaſtical Perſon. 


$0 an abbot, c. might be diſcharged by a real compoſition, - 


zz well as a lay-perſon. Vide poſt, (E. 21.) | | | 
A real compoſition was, when land, tc, was given to a par- 
bn, with aſſent of the patron and ordinary, in recompence of 
{ll his tithes : by which the land was diſcharged of tithes, and a 
ni paid in lieu of them. For. 369. | | 
And this diſcharge went along with the land, into whatever 
hands it came. For. 369. Cro. Car. 423. EN | 
So, by a compoſition between the convents of two abbeys, 


mediantivus abbatibus, a ſum of money might be paid to one 


abbey for tithes of the lands of the other abvey. Sav. 5. 


And if both abbeys come to the king, his patentee ſhall have 


te compoſition againſt the patentee of the lands: for if the com- 
poitioa fails, the tithes ought to be paid in ſpecie. R. Saw. 5. 

do, if an abbot, c. had a manor and portion of tithes, w7z. 
nthes of the ſame manor mul £7 ſemel, and before time whereof, 
Cc. viz. 25 H. 1. granted the manor and tithes to A. and his 
\cirs, rendering 55. per annum, Who time whereof, Ec, pay- 
iz 55. to the abbot, and, after the diſſolution, to the king, 
ave been exempted ; it ſhall be a good diſcharge. R. 2 Med. 321. 
4. 239. 8 | 

do a prior compoſition may be explained by a ſubſequent. 
Smb, Hard, 38 3. | | 


But an abbot, &c. not paying tithes at the time of the diſſo- 


lation; it ſhall not be intended that he was exempted by a real 
caupoſition, if it be not ſhewn 3 but by his perſonal privilege, 
«Cn was the uſual courſe. R. per 3 J. Cre. cont. Cro. Car. 423. 
A. 654. JI. 40. Jon. 370. | 


IE. 9.) By Unity. 


do an abbot, c. might be exempted from payment of tithes 


" 4 perpetual unity of poſſeſſion, viz. when an abbot, c. 
due Wcreof, Cc. was ſeiſed of land and alſo of the rectory of 
| 26, the 


51 


4 
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the ſame” pariſh, where the land lies. R. 2 Co. 47. ö. þ, 

Dyer 2 J. cont. Mo. 46. ; 4; 
Perpetual unity was not a diſcharge de ,; for by the unity the off 

tithes, being collateral to the land, are not extinct; and there. 

fore they are payable, when the unity ceaſes. . Fon. 3. 

Hob. 297. Pol. 5. R. Mo. 5 27, 8. 2 Cre. 608. 8 
But if land was diſcharged in reſpect of unity, at the time of ; 


the diſſolution, it ſhall now be diſcharged by force of the ft _ 
31 H. 8. K. 2 Co. 47. Dub. 1 Leo. 332. Sav. 62. N. Np 4 
420, 833. Cre. EI. 584. 2 Rol. 251 2 
Tho? at the time of the diſſolution the land and rectory were 4 
in leaſe, if the leſſee did not pay tithes. Semb.. Pol. 7. bein 
So, tho? the leſſee did not pay tithes. Yide Jon. 412, Vid 7 
. EE 5 ; they 
Yet unity 1s not a diſcharge of tithes ; but an exemption only Ar 
from the payment of tithes, and ought to be pleaded accord- pay t 
ingly. Hob. 298. 2 Co. 48. Pe charp 
So unity does not exempt from payment of tithes, if the unity ciarg 
did not commence by a good title, and was perpetual. Sn, An 
2 Co. 47 8. Hob. 298. 5 ; ſcripti 
Or, if it commenced within time of memory : as, if an abbey, ad, 4 
Oc. was founded, or endowed with the land and rectory after the hos: 
iſt year of R. 1. Heb. 298. 1 Rol. 54. Tel. 31. As 
Or, if the abbot, Cc. was not ſeiſed of the land and al TY 
of the rectory in fee. Semb. 2 Co. 47. 6. e deen e 
If he was ſeiſed of a manor and rectory, it does not exempt Tua 
the copy holders of the ſame manor. Mo. 219. which 
Or, if an abbot, c. or his tenant or farmer had at any time exemp 
paid tithes, tho* but part of his tithes, and not the whole, Tha 
Hob. 298. Pol. 9. K. 2 Co. 48. a. ; 4d. to 
Or, if there was not an unity of poſſeſſion at the time of the 7 
diſſolution, but the land was in leaſe, and the leſſee paid tithes: [On 
tho? there was an unity of the freehold and inheritance of the bowed ; 
land and rectory. R. per 3 J. Mo. 534. Acc. Pal. 119. Vice 0n a fa 
Supra. | | ; Bunb. 1 
Or, if an abbot was ſeiſed of the land and rectory in fee, but [Nin 
not at the time of the diſſolution. Cro. EI. 584. "Fs [Ah 
By common law a ſpiritual perſon ought to ſhew ſpecially, hon [Twi 
diſcharged, wiz. by bull, compoſition, t*c. except where he Was elabliſh 
diſcharged by preſcription. R. Hob. 297. 2 Co. 48. Ny. 9. H. 1726 
So, ſince the ,. 31 H. 8. 13. the king or his patentee, v0 AK 
pleads a diſcharge, ought to plead with the ſame particularity a Aſn 
the abbot himſelf. N. Hob. 298. Jon. 6. | [A h: 
And therefore, he ought to plead that the abbot, &c. by pr and Shes 
ſcription held the lands diſcharged of tithes at the time of the di. | [Four 
ſolution. Jon. 3. Heb. 299. | = in after 
Or ſhew, how diſcharged, wiz. by bull, compoſition, c [If te 
unity. 2 Co. 48. 6. Hob. 299. R. 1 Lev. 185. reftor p: 


And if he alledges unity, he ought to conclude, ration a even, o 
nen from payment of tithes, Heb. 298. 2 Co. 1 lamb, by 


HT FWESS 
And nothing can be traverſed but the unity, not the ratione 
cujus, Oc. 2 Co. 48. Mo. 534. 


(E. 10.) By a Medus decimandi. 


So a man may preſcribe to be diſcharged from payment of (E. 10.) 
tithes, becauſe that a modus has been paid time whereof, Cc. in per modus 


lieu of the ſame tithes. | . A 
And ſuch modus may. commence upon a real compoſition. compence in 
Jem. 369. N diſcharge. 


A layman as well as a ſpiritual perſon may preſcribe in modo 
decimandi, Mo. $31. 
And the modus continues tho? the land came to the rector, if 
they be afterwards ſevered. Mo. 531, 2, 5 
And by f. 2 C 3 Ed. 6. 13. no perſon ſhall be compelled to 
pay tithes for any lands, Cc. which by preſcription, Cc. are not 
chargeable with the payment of any ſuch tithes, or that be diſ- 
charged by any real compoſition. : 9 ND 
And therefore, a pariſhioner may alledge a. cuſtom or pre: 
ſcription to give money or other recompence to the parſon; 
and, in conſideration of it, to be diſcharged from payment of 
ities in ſpecie. | Rn | 5 
As he, who being lord of the manor of B. has paid ſuch 
x penfon time whercof, c. to the parſon, and ratione inde has 
bern exempted from tithes within his manor. R. Mo. 485. 
That the lord has allotted fo much wood to the parſon; for 
which he, and his tenants in the ſame manor, ought to be 
exempt from tithes for their under-wood there. ET | 
That the parſon has ſuch a wood in the ſame pariſh rendering 
44. to the lord, and therefore the pariſhioners ſhall not pay tithes 
of wood: there, | | Rog 
One penny at Eaſter, for tithe-hay on a farm of 68 acres, al- 
lowed; 1/. Gs. 8d. for hay, ſmall tithes, and Eaſter offerings, 
: 1 of 625 acres, allowed. Finch v. Maifters, P. 1724. 
. 101. 
Nine = AA of logwood for all tithes. ] 
[A hogſhead of cyder.] | en 
[Two pence per acre, without ſetting forth when nor by whom 
elabliſhed, after a verdict, Sed Q Moolferſton v. Manwaring, 
H. 1729. Bunb. 279.| © 
[A halfpenny per calf, in lieu of calves.] | 
A ſmoak-penny, in lieu of fire-wood burnt in his houſe. ] 
A halfpenny for wool of each ſheep dying between Candlemas 


W ind Shear-day. 


( Fourpence per month for wool of every 100 ſheep brought 
in after the 2d of F ebruary. | | . BO. | 

[If ten lambs, one to rector on Sr. Mark; if nine, one to 
rector paying a halfpenny ; if eight, one paying a penny; if 
leven, one paying a penny halfpenny ; for leſs number, no 
amb, but a halfpenny to rector for each lamb under ſeven; 


ind where ten lambs, pariſhioner takes two, and then rector 
chales his one, 


Vol. III. | e | [The 
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The ſame as to pigs.] | | Men RY 
I Three eggs for every cock, hen, drake or duck, in lien of 
tithe-eggs, chickens and ducks. Brinklow v. Edmonds, M. 15 
Bunb. 307.] On ; 
Modus may be eſtabliſhed without trial at law, if the parſon 


has no proof. bid. 


(E. 11.) So it ſhall be a good modus, that the pariſhioner has done 
more than he need do for the improvement or melioration of tie 
tithes for the benefit of the parſon, and in conſideration thereof 
of the has been excuſed from tithes for another thing : as, that he bound 

the corn in ſheaves, and afterwards put it in ſtack for the parlor, 
and therefore has been diſcharged of tithes of ſo many ſheave; à 
are not put in ſtack. Lat. 226. , 

So, that every pariſhioner has uſed at his proper coſts to make 
the graſs of the firſt mowth into hay, and then to deliver the 
tithe to the parſon, and therefore has been excuſed from the 
tithes of the aftermowth. R. 2 Cre. 4 1 Kol. 648. J. 46. 

Or, has cut the firſt mowth, and tedded and diſperſed it, and 
then gathered it into wind-rows, and put it in ſmall cocks; 
for this is more labour and charge than the law requires. . 
2 Cro. 42. Mo. 758. 1 Rel. 648. J. 52. | 

So, that the pariſhioner has delivered ſtraw to the parſon for 
his ſeat in the church, and therefore has been diſcharged of tithes 
for his hay. Semb. Cro. El. 277. 3 | 

That he pays 55. to the clerk, by which the parſon is excuſed 
from finding a clerk, and therefore he ought to be exempred from 
tithes. Semb. Cro. El. 71, Viae poſt, (E. 15. 

So, that the pariſhioner cuts tares, £c. for the beaſts of the 

lou b, or cows, and therefore does not pay tithes of them, |, 
ro, EI. 139. 

That e a half penny for the wool of ſheep ſold between 

ſhearing and Michae/mas. Mo. 911. - ; 


So a modus paid to the parſon for hay, in lieu of all tithes upon 
the ſame land, ſhall be a good diſcharge for tithes of the ſame land 
demanded by the vicar. K. Tel. 86. Vide poſt, (E. 15.) 


(Z. 12.) 
Tho' the 
modus be 
paid to ano- 
er, 
(E. 13.) So, if there be an alteration of the thing for which the md 
Tho' there is paid, the modus continues, if the thing for which be not de 
be ſame al- ſtroyed : as, if a current upon which a mill is erected, be di 
tration in verted by the act of God, and the owner removes his mill to it 


the thing 2D : | 
onen the modus for the mill remains. 1 Rol. 652. J. 10. 
— If a nodus be for tithe of hay in fuch a Joſe, and it is ploughed 
is paid. for ſeven years, and afterwards returns to hay; the modus cot. 
Fide pa, tinues. 2 Sho. 462. | 
(E. 20.) If a modus be of ſo much a year for tithes of ſo many acres d 


be Cil- 


land in ſuch a park ; the modus continues, tho' the park 
parked. Cro. El. (467.) 1 x7 

So, if a modus be to pay a buck and doe generally, for titus 
of land in ſuch a park. Semb. Oav. 34. 0 


So if 
ef the ti 
15 not n 
vill not 
dis mead 
excuſed 
which he 

That 
dg; 7 
tue parſc 
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bis, 758. 


T 5 | Th 
Or, 227. for tithes of land in a park, and a ſhoulder of | 
a deer. R. Godb. 238. Per Hobart and Nichols; Winch aid 
arb. cont. Hob. 39. M. 863. 3 Kol. 65 1. 4. 51. 7 


But a modus decimanii is not good, where the thing for Which (E. 14.) 
the nadus is alledged to be you is not antient: as, a motlus dan 2 a no- 
not be alledged for tithes of hops. N. 1 Vent. 61. 1 1d. x43. _ Fa nr 

[ There can be no modus for turkies, becauſe lately brought to Ir it be not 
Engiand. Brinklow v. Edmonds, M. 1731. Bunb. 307. 5 time wheres 
So, if a 2zoaus be ſo large, that it is not poſſible to be the va: of, Cc. 
uation for ſuci tithes time whereof, Sc. As, if he alledges a | 
uud to pay 25. 6d, for every tithe-lamb. H. 9 W. 3 T- 
ted eclor of Chidding fold in Surry v. Entiknap. „ 
Jo pay 5s. an acre. for tithes of wheat; 45. for ſummer 

corn; 3s. for meadow; 25. 6d. an acre for paſture, H. 

j Geo. Benjon Impropriator of Bro St. Leonard in Middlefex v. 

Watkins and others. | J 

To pay 64. for every calf, (which in that country never ex. 

ceeds 5 5, value after three weeks,) M. 5 Geo. Jones Rector of - 

Dewnbam in Cambridgſpire v. Cawthort and. others. T. F Geo. 

Franklin v. the Mafter and Brethren of St. Crofs near Wittchefter. 

[A modus of 41. 105. for a farm of 3ol. too rank. Neue 
1. Cocdauin, P. 1731. Bunb. 301.] . 
Yet a modus may begin after endowment temp. H. 3. Semb. 
Cab. 180. SN | 


do if a man alledges a cuſtom or preſcription to be diſcharged (E. 15.) 
the tithes of ſuch a particular, in reſpect that he has done what If it does 
v not more than the law requires, or no beneſit to the parſon, it 1 
vill not be a good medys : As if he ſays, that he pays tithes of the parſony 
tis meadow and 2 4. for every cow, and therefore ought to be G.. bye 
excuſed from tithes for hay out of the fens in the ſame pariſh, what the 
Kch he uies for fodder for his cows. R. 2 Cro. 47. Mo. 683. e 
That he is bound by tenure of ſuch land to maintain maven ec. Mes. 
dg; and therefore ouglit to be excuſed: for it is no benefit to 
tie parſon. Jide 1 Rol. 549. J. 50. | EY i 
| Thac he ought to pay iv much to the rector, is no excufe fot 
tres due to the vicar. Cro. EI. 71. Mo. 907. R. 3 Bui. 220: 
Vie ante, (E. 12.) i 
Ur 55, fer annum to the pariſh-clerk, is not a good modus for 
＋ 5 tue rector. Cro. EI. 71. 276, 7. 1 Liv. 94. Vide ante; 
. 11. | 
do it is not a good modus, That all the tenants of a manor ought 
pay ſuch a rent to the Igrd, and therefore ought to be diftharg- 
tc of tithes of all their lands in any place. , 
Ihat he ought to find ſtraw pro nave ecclefieze ; and therefore 
vught to be dilcharged of tithes for his pay: for the parſon need 
ut ind ſtraw. R. (ro. El. 276. : : 
[:2t he ought to make the graſs upon the firſt mowth into 
wal cocks ; and therefore ſhall be diſcharged of tithes of the 
Leut: for it is no more than by law he ought to do. R. 


4. 758. : 
Ll2 | That 
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That the tenants of a manor are diſcharged, Oc. becauſe they 


pay ſo much quit-rent to their lord. R. 1 Sid. 258. 
ve 


Or maintain a chaplain in the church of D. without ſhewin 
that it is in the pariſh where the manor lies. Semb. 1 Rel. 2 8 nd ar 
That he pays one penny for every milch-cow, and a halfpens As to 
, for every other cow, for tithes of all cows, oxen, ſteers, ti headla 
R. Cre. El. 446. Vide pot, (E. 16.) . [a 
Or one penny for every mare, for tithes of all horſes, mare; feece, 
colts. Cro. El. 446. e i Str, 78 
; That for payment of full tithes for ſheep which he has upon is 

land at Candlemas, he ſhall be exempt for the whole year from So 11 
tithes for ſheep. R. 1 Mod. 229. | : he ſhal: 
That he pays every gth night and 1oth morning all his milk arable 
from the 10th of May till a lamb bleats in the pariſh, in lieu of 0M 
all tithes of milk in the pariſh. R. Carth. 461. ind 27, 
[To pay every 1oth evening and morning's milk in kind * 

from Hoc-Monday, (i. e. Monday fortnight after Eaſter ) to 2d 1 
November, not good modus for milk. Hrintloau v. Edmani; 05. El 
M. 1731. Bunk, 307. ] 5 That 
[ By act for incloſing common, the lands divided ſhall be holden We TIE: 
- by each perſon to whom they are allotted, ſubject to the fame Bay in 
charges as their own former lands were; 90 acres are allotted tg N 
the owner of S. Which was exempt from tithe of corn, grain and 4 

hay, (but not of common;) the impropriator is not party to the 8 5 
act, and all rights, c. ſaved; the go acres are not exempt from "OP 
tithe. Moncaſter v. Malſon, P. 3 G. 3. 3 B. M. 1375] arena 
| EY. 
(E. 16.) So it is not a good modus, if a man preſcribes to pay one ſpecies 5 s | 
we wore of tithes in recompence of another ſpecies : As if he alledge ag 
—_— P* preſcription to pay the tenth cock of hay, for all the tithes of his 1185 
tithes in ſa- hay. N. Cro. El. 786. (a) ä 1 1 
tisfaction Or a moiety. of the tithes in ſuch a cloſe, for all tithes of hay 2 Oo 
for another there, Semb. cont. Godb. 120. Arr. 
ſpecies. Or the tenth ſheaf of corn, for all tithes of his corn. Cr, 2s 
El. 786. Mo. 278. Sav. 100. - 8171 08 
Or the 7th calf, the parſon paying three halfpence; the 8, " 97 
he paying a penny; and a halfpcnny for every one under 7, in were elt 
recompence for all tithes of his cattle. R. Cro. El. 786, 139. "IS T 
Or a load of hay, for all hay upon his land. Semb. 1 Rol. 172. 165 
A penny for every milch- cow, and a halfpenny for every other ae, 10 

_ 1 tithes of all cows, ſteers, Cc. Mo. gog, 911. 1 ks, . ed 
8 7 
Or, for all cattle or agiſtments. R. Mo. 454. Cre. L. ' Ne: 
| | | may 11 
446, 475. | 4 = 
(#) The modus in Cro. EI. 786. is, the tenth ſheaf of corn, the tenth cock To | 
of hay, the tenth fleece of wool, the ſeventh calf, and the parſon to pay 1d. } * f 
and the eighth calf, if he had eight, and the parſon to pay 1d. & fc wſque 10. Kath R 

and if he had under ſeven to pay only 14. for every one, and ſo after that rate for N {A 
lambs and colts, and that it was in ſatisfaction for the tithes of all dry cattle 2nd (if th 

for all other tithes of corn, hay, and cattle, R. and being only tithes in kind, they ul, but 
cannot be in ſatisfaction for the tithes of other things than themſelves. Ui aman 


Yet 


rate for 
tle and 


d, they 
Yet 
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if a payment be of a ſpecies in recompence of that ſpecies 
„„ for which no tithes are payable, it ſeems good: 
1; to pay the tenth ſhock of corn, for. tithes of all corn, graſs, or 
texdlands and rakings. 2 Leo. 70. 85 | 3 
[A cuſtom to pay tithe of wool by the pound and not by the 
gece, is not a modus. Wilſon v. Wilkinſon, M. 1 G. 2. 
Str, 783-] | EY ks 


G it is not a good modus if the payment be uncertain : As, that (E. 17.) 
he ſhall pay a penny an acre, or thereabouts, for every acre of his ans. = 
arable land. | Wa oh 

That he ſhall pay 45. for every day that he ploughs for wheat, pence. * 
nd 25. for every day that he ploughs for barley. | 

That he ſhall pay ſo much for every calf fold, for tithes of all 
barren cattle : for perhaps he may not have, or may not ſell any. 

ro. El. 139. | | | 
"That be inhabitants of ſuch meſſuages ſhall pay each 4. to 
tie vicar, for recompence of his tithes there: for perhaps nobody 
may inhabit in thoſe. houſes. X. Cro. El. 139. | 

That the owner of a manor, or any part of it, pays 44. for 
ties of his herbage : for if he has but a foot, he ſhall pay. 
1/tnt. 3. : | 

That Ne pays a modus on or about April - for he ought to aſ- 
cenain the time of payment. Mod. Ca. in L. & Eg. 375. : 

A mcdus to pay 15. per pound for paſture according to the 
vue of the land, or 15. per pound according to the value of the 
rent, is void. Smith v. Roeclif}, H. 1717. in Sc. Bunb. 20. 

Harriſen v. Sharp, 7. 10 C. Banb. 174.1 1 8 | 

[Viſtributive mods is not good. Turton v. Clayton, in Sc. 
T,1721. Bunb. 80. ] 5 | 

[Nor if the time of payment be uncertain. Goddard v. Keeble, 

(the leading caſe) P. 1722. Bun. 105. Pemberton v. Sparrow, 
7. 1722. Saint Eley v. Prior, H. 1 723. Ibid. Blacket v. Finney, 
. 1725. Bunv. 198.] 3 | | 

[Several cuſtomary payments, though they ſometimes varied, 
Kere eſtabliſhed againſt the tithes of houſes in London. Bennet v. 
Ireppas, J. 1722. Bunb. 106. ] | 

(That the pariſhioners carry a cart-load of turf to the parſon- 
ge, not good: cart-load uncertain, and no right of turbary al- 
od, Tully v. Kilner, H. 1722. Bunb. 126.] 

(A modus of 4.5. for tithe-hay ariſing on his farm, is void; as 
ny introduce a fraud, if he turn all his arable land into mea- 

d, and it is uncertain of what a farm conſiſts. Burwell vx. 
Cores, P. 1723. Bunb. 129.] „„ . 
[To pay 35. 44. for a ſcore of ſheep ſhorn out of the pariſh at 


Litter, or oviheraviſe awhen the ſheep ſhall be fold, void for uncer- 
tity. Philip v. Symes, T. 10 G6. Bunb. 171.] | 

[if the day of payment of a modus is omitted in a bill it is ſa- 
al, but in an anſwer it may be ſupplied by evidence. Gibb v. 
ban, 7. 1733. Bunb. 328. N | | 


[Six 


316 — : D 1 8. M E. 8. 


3 t-pence. for, every tenth, calf; wit 
ng ein rn it leis chan ten, is bad. Big 


ar IRE, ; & 
(F. 18.) So if no remedy appears for. the modus: As if he alledges, that 
If there does a1] occ 1 within ſuch a vill, pay 24. for. all tithe, e 
| re e within the vill: for no remedy appears if any will not contribute: = 
. k Ag otherwiſe, if he ſays, guilibet occupator ſhall pay for his tithes, 5 
dus. 2 Keb. 280. ä „„ Fl, 
(E- 10. So a modus apparently unreaſonable. ſhall be void,; As to py 
If patent, a halfpenny for tithes of all willows, Sc. cut by him in the fame * 
I - Aan pariſh.; without ſaying, for willows cut upon his own land, |, 80 
: Godb. 60. a : 5 i 
To pay the tenth lamb of all lambs in the pariſh. Hi. 329 Sa 
To pay tithe of milk at the place where his cows are. milked, ha 
R. 5 461. | : i | 2 Cr: 
_ [Te fet out tithes, (as of wool) ab/gue viſa & tau of ile pu: & 
fon, Chrifian v. Wren, M. 1732: Banb. 341.) 2 
(F. 20.) Sea . dus may be loſt, by frequent payment of tithes in jj, My 
How a ne- By neglect to pay the conſideration. payable as the modus. FAS 
dur ſhall de. So a modus ſhall be deſtroyed, by the deſtruction of the ting 5 
Fus Bas. for which the modus was paid: As if a modus be of fo w 
ſcription, for two fulling-mills, and they are converted to a corn· nil. If 
(C )—ante, 1: Brownl; 32. 133 ; 30 
(E. 13.) Or a modus be for a pair of ſtones in ſuch a mill, and another poſit 
pair be added. 1 Brownl. 32 R. 4 Med. 45. | D 
If a modus be for a mill on ſuch a ſtream, and the owner dl. en) 
verts the current, and afterwards erects a new mill upon a fen Rs 
ſtream. 1 Kol. 652. J. 17. ; . were 
If a modus be for hay in 40 acres, and the owner converts then ae 
. to.tillage ; it ſhall be ſuſpended during the tillage. Gadb. 19. 80 
Vide 1 Rel. 631. L. 35. | ; zc2inf 
Or to hops. Vide 1 Rol. 651.1. 35. A | ; 70. g. 
If a modus be to pay a buck or doe for tithes of ſuch a p * 
which is afterwards diſparked. Cro. El. (467.) Vis f . 
E. 13. : 5 : 1 C | 
. Or Tb or doe out of ſuch a park for tithes of, land there. ace 
Or a ſhoulder of every buck. or doe in the park. ide Cn 1 18: 
EI. (467. | eh A 
on — per aan. for tithes of deer and herbage in ut 1 
ark. | | s tythes, 
. But a modus ſhall not be deſtroyed by payment of tithes | due no 
 Jpecie for 20 years. 2 Inſt 653. | 5 latter; 
5 4 [If ee without conſent of parſon, divide and a landlor 
a common which was covered by a modus, the modus is hep wer. 
but if with the conſent of parſon, and an act of er the incl 
that all ſhall enjoy their rights of. ſeveralty as they Tin is a con 
rights of common before, it is not deſtroyed. Stockwell v. 46 


of noti; 
T. 1748. 1 Yezey 115.) | 
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(E. 21.) By a Real Compoſition of a Lay Perſon. 
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80 2 man may be diſcharged from payment of tithes by a real ide ann, 


compoſition : As if he or his anceſtor has made an agreement - 


vith the parſon, by aſſent of the patron and ordinary, to be free 
fom tithes in Hpecie againſt him and his ſucceſſors, upon ſuch a 
{um to be paid annually to him and his ſucceſſors. Cod. Fu. 
Feel. 705. | 


Or in lieu of ſuch land given to the. parſon and his ſucceſſors. 
And of ſuch diſcharge every one who has the land ſhall take. 


benefit, Jon. 368, 9. | 


so every owner of land may make compoſition with the parſon 
for tithes, during the mutual lives and occupancy of themſelves: 


Vide pot, (L. 2.) DE | 
And ſuch compoſition for a year, by parol, will be good. 
2 Cro. 137. TY 
80 it A be for ſeveral years, when made by way of retainer 


for his own tithes. Semb. cont. Cro. El. 249. 2 Cro. 137. But 


le. in the ſame Caſe Semb. acc. Tel. gy. | 
And if there be a compoſition by an owner, for him and his 
aligns; the aſſignee ſhall have the advantage, 2 Cro. 668, 9. 
| But a real compoſition ſhall not be good if it be not by fine or 
deed. Vide Cre. El. 188, 249. | 
If it be not for them and their heirs and ſucceſſors. | 
30 ſince the ff. 1 EI. & 13 El. 10. there cannot be a real com- 
poſition. Cod. Ju. Eccl. 706. | | 5 


. 


( Decrees have been made in chancery (ſince the reſtraining ſta- 


tutes) to confirm compoſitions relating to the rights of the church 


made by parſon, patron and- ordinary, but always where they 


were preſumed to be for the benefit of the church, Douglas v. 


Vane, H. 19 C. 2. Wilf. 128.] Ys | 4 

So a compoſition with a parſon during his life, is not good 
zgainſt himſelf, if it be by pare/ only. R. 2 Cro. 137. Hob. 176: 
Tel. 94. 2 Rol. 63.1. 1. K. Cro. El. 188, 249. | 


Nor a compoſition for ſeveral years; if it be not by way of 


retainer. 


[Compoſition of the occupier with the agent of proprietor of 


N. binds the principal. Chave v. Calmel, P. 6 G. 3. 3 B. 
1% | 
[And it is good by parol if the corn is ſevered, 14:d.] 
The ſame notice muſt be given to determine a compoſition for 


tythes, as between landlord and tenant : And the requiſition of 


due notice has been carried farther in the former caſe than in the 
latter; in the latter, where the tenant controverts the right of the 
landlord, the defect of notice cannot be ſet up; but in the for- 
mer, though the defendant ſets up a modus, which controverts 
the incumbent's right to tithes in kind, and failing of that inſiſts it 
18 compoſition, he may take advantage of the incumbem's defect 


of notice, that he will terminate the compoſition, 2 Brovon 161.“ 


(E. 2.) 


0 
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(F) The ſeveral Kinds of Tythes, 
W (F. 1.) Predial. 
| hs are predial, perſonal, or mixt. 
Predial are tithes which ariſe from the land, ſpontaneouſy, 


or by .manurance : As tithes of corn, hay, wood, herbs, C., 
1 Rol. 635. J. 10. 


So wine, flax, and hemp are predial. 2 Int. 649. 1 Rol. 635. 


. © TE ; | 
bo; nope. - 1 Re Gag £21. Sn 
So all fruits; as apples, pears, maſt, c. 1 Rel. 635.1, 14, 


2 1n}t. 649. 
| (F. 2.) Mixt. 


Mixt are tithes which ariſe from cattle and beaſts receiving 
their nouriſhment upon the land : As calves, lambs, kids, pigs, 
chickens, Ec. 1 Rol. 635. I. 15, 30. 

So wool, milk, cheeſe, Cc. 1 Rol. 635.1. 30. 2 Inſt. 649. 

So eggs. Cod. Fu. Accl. 691. „„ 


(F. 3.) Perſonal. 


2 ; by. \ Perſonal are the tithes or decima pars of the clear gain which i; 
* raiſe.! ex opera perſonal; of a man, his charges and expences ac. 
cording to his condition and degree being deducted. 1 Kol. 656, 

| J. 25. 2 Inſt. 621. Cod. Ju. Eccl. 699. 2 Inſt. 649. 

By the ff. 2 & 3 Ed. 6. 13. Every perſon exerciſing mer. 
chandizes, bargaining and ſelling, clothing, handicraft, or other 
art or faculty, being ſuch perſon, and in ſuch places as have ac- 
cuſtomably for forty years paſt paid perſonal tithes (except day- 
labourers) ſhall pay them yearly at or before Eafter, wis. the tenth 
of his clear gains, his charges and expences according to his 
eſtate or degree deducted. 

By which it appears that perſonal tithes are of the nature of 
oblations; which in ſome places are due by cuſtom. Vide ant, 

1 | 
1 25 for a fulling, paper, iron mill, are perſonal tithes. 
2 Inſt. 621. 1 Rol. 656. J. 34. Vide poſt, (H. 12.) 

So tithes paid for taking tith, pilchards, herrings, &c. upon 
the ſea. 1 Ro! 656. J. 30. | 

By the ff. 2 & 3 Ed. b. 13. If any refuſe to pay his perſonal 
tithes, the ordinary may call him before him, and examine him 
by all lawful means (other than his own oath) concerning the 
true payment of them. EE 


(Fe 4.) But by the f. 2 & 3 Ed. 6. 13. Day-labourers are not obliged 


Who are l 5 

not bound to pay perſonal tithes. Vide ante, (F. 3.) 

topay Nor ſervants for the plough, for their wages. 1 Rol. 646. /- — 
| or 


them. 


80 
quant 
great 
Cro. ( 

[Pt 
land- 
pariſh 
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ng 
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Nor an inn-keeper, for gain by the ſale of wine or beer, 


Cod. Ju. EKccl. 699. 2 Bul. 141. | 


Nor a perſon, for his gain by money put out at intereſt. 


2 Bul. 141. 3 : | . | 
Or for his gain by the ſale of a houſe, Nc. R. 1 Rol. 656. 


J ult. : ; pes 
Nor for the clear gain which a man makes by the loan, Se. 
of any thing, without his labour. Per Dod. 1. Rol. 656. J. 44. 
So a man may preſcribe to pay a modus for them. 2 Inſt. 657. 
Vide ante, (E. 10, &c.) . e | 


(G) Great Eythes. 
(G. 1.) What are. 


80 tithes are divided into great, or ſinall tithes. 

Great tithes are tithes of wood, corn, or hay. es 

So tithes of other herbs, which are planted or ſown in large 
quantities, ſo that the moſt part of the pariſh has them, will be 
great tithes : as, ſaffron, woad, hemp, flax, &c. R. Hut. 78. 
Cro. Car. 28. Per Holt acc. but 3 J. cont. 3 Lev. 365. 

[Peas and beans /t and ſowed in rows, drilled, hoed, and 
land- abecded, in a garden-like manner, where great part of the 
pariſh was in that culture, and no endowment nor uſage, de- 
creed to be a great tithe. Gumley v. Birt, T. 10 G. Bunb. 169. 
Contra infra. | | 1 


(G. 2.) What not. 


Potatoes, tho? ſworn in great quantities in the eommon fields, 
are a ſmall tithe: for if the quantity will turn ſmall tithes into 
great, why will it not turn great into ſmall ? there is no caſe 
determined, that the rule of tithes Mall depend on the quantity, 
and not on the nature. Per Hardwicke C. ſed 2. Smith v. 
Mat, T. 1742. 2 Athyns 304.] | 

[Peas and beans ſet in rows and ranks, and hoed and weeded 
with the hand, in open fields turned only with the plough, are 
ſmall tithes. Nicholas v. Elliot, in ſe. affirmed by the lords. 
f wi Bunb. 19. VN. B. Iis ſaid there was proof of 
ulage. | 
| Clover-ſeed is a. ſmall tithe. Vallis v. Pain, H. 1738. 
Buab. 344.] >: | 

[But herbs in gardens are ſmall tithes. Pal. 222.] 
do, wool, milk, cheeſe, and the young of animals. 2 14ſt. 649. 

Lambs. Pal. 220, 222. | | | 

So, wax, honey, Sc. 2 Inſt. 649. . 3 

So woad, ſaffron, &c. generally are ſmall tithes. R. Cro. 
Car. 28. Hut. 77. Pal. 220, 222. | 


So, flax, hops, tobacco, c. Hut. 78. 1 Rol. 643. J. 22. Wy 


R. per 3 J. 3. Lev. 365. Carth, 264. Skin. 356. Semb. 
| 4d. 443. 4 Mod. 184. LE _ 
| 0˙ 


— — a. 
8 — ꝛ oi. ct 


Cl. 1.) Tu. are payable of common right of all things which 
Corn. 


(H. 2.) sio tithes are due of all graſs cut for hay > de famis ubicunqut 
Hay, 


titled to tithes of wood, hay, &c. if under ſuch-endowmen he 


v 1s M E 6. 


Wo) they are fied in un open field: in 30 6 49 
ſparfm. R. Cro. EI. 467. Mo. gog. X. 3 J. Hab an 
3 Lev. 365. R. Ow. 74 4 Mod. 184. i 


So a vicar, endowed de altaragio & minutis decimis, may be en. 


has taken them time whereof, Cc. R. 2 Bul. 25. 
*Agiſtment tithe is æ {mall tithe. 1 Wilf. 150. 


(H) Of what Chitigs Cithes are payable, 
(H. 1.) Of Common Right. 


annually increaſe, either ſpontaneouſly, or by the induſtry 
of the pariſhioner. 2 OT TEN 
As, of all corn, viz. wheat, rye, millet, barley, oats, peaks 


c. 
Of vetches, tares, c. 

Of woad, ſaffron, hops, hemp, flax, Cc. 

Tho? the peaſe are gathered when green,. for ſale, or ſuine. 
Vide 1 Rol. 647. l. 15. 3 
The manner of payment ſhall be ſuch as the uſage or cuſtoms 
the country allows: as, where it has been uſually paid in the 
22 or bundle, it ſhall be a good manner of ſetting out of 
tithes. | | 

By Can. Ro. Winchelſey, 1305. Decimæ de frugibus, nm d. 
ductis ex 5 „ integræ & fine diminutione, ſolvantur. Vide Cal. 
Ju. Eccl. 692. hs 
But no tithe ought to be paid. for the rakings of corn, where 
it 15 not diſperſed by fraud. 2 Lyo. 28. 1 Rol. 379; 1 Kil.byz. 
J. 30. R. Mo. 278, 910. Cre. El. 475, 660, 702. 2 It. 652. 


Nor, for peaſe gathered green to be eaten in his fim. 
1 Kol. 665 . 1 3 . 
Nor, for ſtubble. 1 Rol. 640. J. Lut. Tel. 86, 7. 2 Infl. 652. 


So, by cuſtom, tares, vetches, c. cut when green, for tit 
beaſts. of the plough, may be exempted from the payment « 
tithes. R. Jon. 357. R. 2 Leo: 27, 8. K. Cro. Car. 393. 


treſcant. Can. Ro. W. 1305. Vide Cod. Ju. Eccl. 692. 

Tho! it be clover, or other graſs of modern uſe. Carth: 264 

Of every.crpp, where two or more crops are taken in one yea. 

Of graſs in an orchard, Ec. tho? tithes be paid for the fu! 
growing there, Vide 2 Inft. 652, | | 

Of hay uſed far cattle of the plough, or dairy. 2 Cre. 47. 
So, of fodder for them, taken out of fens. R. 2 Cre 47. 
Mo. 683. | # 5 

Tho? it be for cattle which manure his land. No. 683. 

So, of after-mowth, except where there is a diſcharge by pte. 
ſcription. 1 Rol. 640, J. 40. | 8 Tie 
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Tithe of hay magni fat one in. graſd-cocks, N. 1, Ral. 624. 

5. 2 Mod. Ca. 117.* . 3 wy 
Put where by cuſtom or uſage it has been paid in hay=cocks, it #24 Part 
ought to be ſo. Semb. 1 Rol. 172. 75 | | 

And if it be ſet out in graſs-cocks,: the parſon may come upon 
the land to make hay of it; and a cuſtom to the contrary would 
be void. R. 1 Rol. 420. 

But tithes ſhall. not be paid for graſs upon headlands left 
for turning of the plough, if it be cut for hay. Pen 2 F. 
Lit, 13. Lane 16. | | 

Nor, for graſs cut upon balks in corn- fields. 2: Iiſt. 65 2. 

Nor, for ſtubble of corn, or fern. 2 {»/t. 65 2. 

Nor, generally, for after-mowth of meadow ; where a man 


3 


hich preſcribes. to be diſcharged, as he may, for payment of the tithes _ | : 
ally of the firſt mowth. 1 Rol. 640, /. 40. R 2 Cro. 116. Cod. | 
Ju. Eccl, 706. Mo. 910. Cro. Car. 403. Cro. El. 660. : 
eaſe Hb. 250. | ; „ 
Nor, for paſture, after tithes paid of the hay. R. 1 Rol. 640. 
. 45. Cod. Ju. Eccl. 706. 2 Inft. 652. _. | 
Nor, for graſs cut in a meadow for beaſts of the plough, if it 
ms be not made into hay, 2 Leo. 28. 1 Kol. 645. J. 857. 
Nor, for agiſtment in after-paiture, after titnes paid of the hay. 
oy 1 Rel. 640. J. 52, 641. J. 10. Q | 5 
hor Or, upon the graſs of fallows; for the fallow is for the 
bY increaſe of tithes of corn the next year. : 8 
Nor, by cuſtom, for graſs of headlands cut for beaſts of the 
r plough. R. Cro. Car. 393. | 
i So, of common right, tithes ſhall be paid of {vez ceaea, which (H. z.) 
0 = is not great wood or timber. By canon 16 Ed. 3. it was declared, Wood. Of 


at all wood was il va cædua g decimabilis; but by Parl 17 Ed. 3. hat wood 


5 & 18 Ed. 3, it was agreed, that no tithes be paid of wood but gas gh 
oh wiere they uſed to be given. By Parl. 21 Ed. 3. that they,be 

5 paid only of underwood. And now, by the „t. 45 Ed. 3. 3. 

” Conf. 47 Ed. 3. if demanded of great wood of 20 years or above, 


a prohibition goes, 1 /. 637, 638, 639. J. 38. Pal. 38. 
Seld. H. of T. 3 Vol. 1200. | 

And tno' 2 H. 4. and 2 H. 5. it was deſired, that all wood 
of 20 years or more ſhould not be tithable, it was denied. 


Ang ö 
1 Rol. 639. J. 5, 15. | | 

10 And therefore now, tithes ſhall be demanded, unleſs it be | 
= of great wood; for if it be of great wood a prohibition goes: if | 
an of /ilva cædua generally, a conſultation goes for the tithes of Alva c [ 
_— dum de groffis arboribus non agatur. 1 Kol. 640. J. 2. | | 

E 8 | | F 

75 8 - all underwood under the age of 20 years, tithes ought = 
So, of underwood cut for fuel, tho“ it be above» 20 years 

pr. growth. R. 1 1d. 300. 1 Lev. 189. D. Pal. 38. | | 


And tho? there be great trees growing /parfimin it. 1 Sid. 300. 


Or. 


nnn 
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Or, a ſmall quantity of oak, c. be mixed in thi | ithi 
the ä R. <q Leo. 79. WIE: 2 on o " Cl 
Tho? uſed in his houſe in the ſame pariſh. 1 Sig. 44). El. 4 
So, of oak, aſh, elm, or any other trees cut under the ape of No 
20 years, tithes ought to be paid. R. Cro. El. 1. Per 2 5 rotter 
cont. Cro. El. 5. | | 25 No 
[Trees above 20 years growth, if cut and corded for fuel, and dicibu 
the bark, are tithable. Greenaway v. The Earl of Kent. Buck! 11 Co 
v. Vanacre. Acton v. Smith. Franklin'v. Fones. Cowper v. Ly. No 
field. Bunb. 98. Sed. Q.] 1 of thi 
So, of willow, hazel, holly, maple, birch, alder, thorn, Cc. in No 
a country where they are not uſed for timber (as generally they the 10 
are not) tithes ought to be paid; tho” they be above the ape of No 
, 20 years, and of whatever age or bigneſs. 1 Rel. 640. L. 2;. tithes 
R. 2 Cro. 199. Mo. 907. Cro. El. 1. 1 Brownt. 94. Hob. 210 K. 1 
So, of beech, hornbeam, c. in a country where they are not ae: 
uſed for timber. 1 Rol. 640. J. 24. : tithe | 
| [Whether beech is eſteemed timber in a certain county, ſhall No 
be tried by iſſue, Bibye v. Huxley, H. 1724. Bund. 192.] {. 40. 
The* growing in the defence of the houſe, and the cutting No 
them is waſte. Hob. 219. 1 Kol. 640. J. 32. the pa 
Tho! cut for fuel or fences, unleſs where exempted by cuſtom. No 
R. Cro. Car. 113. | | | TEE | „„ No 
Or are conſumed in the houſe of a farmer, by which means which 
the parſon has uberiores decimas. 1 Vent. 75. [N 
So, of broom, furze, Ic. Cod. Fu. Eccl. 708, 710. Godb. 44. 3 
So, of a nurſery of young trees for tranſplanting. R. Jon. 16. No 
R. Hard. 380. R. 1 Kol. 637. I. 20. Cro. Car. 526. Nen 
So tithes are paid of acorns, c. of timber: for they in- l n 
creaſe annually. 11 Co. 49. 1 Kol. 640. J. 37. Cad. Ju. 0 
Eccl. 706. Cont. where they were not gathered and fold, but * 

eaten by the ſwine.” Hetl. 27. (Vide Lit. 40. Acc. Mo. 702. 5 
[ A pariſh cannot preſcribe in non decimando for tithe- wood, and "i 
therefore the occupiers muſt always ſet forth an exemption. zg ltr 
Jordan v. Colley, in fe. P. 1720. Bunb. 61.]_ Ca. 4 

| . | a 475 
(H. 3.) But ſince Ff. 45 Ed. 3. 3. no tithes ought to be paid of great Th 
Of what trees of the age of 20, 3o, or 40 years: and if they are de- Ah 
_ manded of ſuch trees, a prohibition goes. | 5 
As, of oak, aſh, elm, of above 20 years growth: for they Bs 
are timber throughout the whole kingdom. _ 
So, of beech, maple, Ec. or other trees in a country where 0 
they are uſed for timber, 1 Rol. 640. J. 30. Mo. 541. N Zo. 'T 
2 Rol. 83. . | | | 
Tho? oaks, Cc. of above 20 years are decayed, and only ft 43 
for fuel. Mo. 541. R. Cro. El. 477. | 8 
So, if oaks, &c. are topped within the age of 20 years, and fat 
afterwards the lops are ſuffered to grow above 20 years, no tithes 5 
are demandable of theſe lops : for they are timber. 1 Ro/. 649- 7 
E 1 11 


80, if oaks, Nc. of above 20 years be topped or mee uſually | 


within 20 years, no tithes are due for the tops and lops. 


11 Co. 48. 5. 1 Rol. 640. J. 15. Semb. 2 Cro. 100. R. Cre. | 


El. 477, 8: Mo. 908, 762. Godb. 175. 


Nor, for trunks of oaks, Qc. after 20 years; tho? boon mie | 


rotten. 1 Rel. 640. J. 10. 11 Co. 49. 4. 81. a. | 
Nor, for the germins of ſuch timber-trees, which grow de ra- 
dicibas & ſtipitibus, after the tree is cut down. 1 Rol. 640. J. 20. 


11 Co. 48. b. 


Nor, for the bark of ſuch trees : ſor it is privileged in reſpect 
of the tree. 1 Nol. 640. J. 35. 11 Co. 49. 4. 


Nor, for a ſmall quantity of underwood, put in faggots with 


te lops of oaks, c. R. 2 Leo. 79. Cro. El. 347. 

Nor, for roots, or ſtubs of trees, or underwood cut, for which 
tithes were paid: if they be rooted up before new germins grow. 
P. 1 Rol. 637. 1. 35. Mar. 58, 64 . 

Nor, for the wood of fruit- trees, cut the ſame year in which 
tithe was paid for the fruit. 2 1z/#. 621. 

Nor, for wood uſed for fences. R. Mo. 917. 1 Rel. 644. 
40. 2 Inſt. 652. 


' Nor, for wood for burning of bricks for repairing the houſe of 


the pariſnioner. Cod. Fu. Keel. 708. 1 Rel. 645. J. 10. 
Nor, for dotards, uſed for fuel. R. Mo. 908. 1 ; 
Nor, for wood for neceſſaries in the houſe, and for fences, by 

which the pariſon has uberiores decimas. 1 Sid. 447. | 


[No tithe ſhall be paid of hop-poles, {Semb. uſed by the 


grower.) Bare v. Spracking, H. 1717. in ſe. Bunb. 20.] 
Nor, for broom, turze, Sc. uſed for firing in the houſe of the 


perihioner. K. Cro. El. 60g. Mo. gog. 1 Rol. 644. J. 43. 


Tithes of underwood ſhall be paid by him who cuts it. 


So tithes of a nurſery of plants ſhall be paid by him who pulls 


them up. R. Hard. 380, | 
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so, of common right, tithes ſhall be paid for the herbage, or (H. 5.) 
agutment of barren cattle, which yield no profit to the parſon. Agiſtment 
Ca. Parl. 192. K. Sal. 65 5. R. Hard. 184. Cre. El. 446, of cattle. 


475» 6. | | 

The canon anno 1305. ſays, quod de paſturis & paſcuis tam 
cmmunibus guam non communibus decimea perſolwantur ſecundum 
noerum animalium & dierum. Vide Cod. Fu. Eccl. 69399. 

and tithes ſhall be paid for the paſture of all cattle not profit- 
able to the parſon. Cod. Fu. Feel, 706. 

As, if a pariſhioner buys cattle, which he depaitures for ſale. 
KR. Cra. El. 475» 6. 1 Roi. 647. J. z. 7 

Tho” they be beaſts of the plough, or for milking ; if the 
owner does not uſe them for ſuch uſe, but paſtures them for ſale. 
Cod. Ju. Eccl 6 707. - 

50, if he buys oxen, ſtcers, or horſes, and ſells them when 
fatted, 1 Kol. 647. I. 17, 22, 29. | 

Ur, rears young cattle, and ſells them. 1 Rol. 647. I. 25. 

{ Iithe 2 yearlings, Hater v. Seveet, in ſe, M. 1721. 

4:9. 90. : | | | 


So, 


H. 1731. Bunb, 313.) 


 PISMES 
So, if he uſes them for the plough or pail-covinouſly, and only 
n n 8 
So beaſts of the plough, which are diſuſed for the h 
fatted for ſale, ought to pay tithes for the time pr Logan 
diſuſed. R. Ca. Farl. 193. 5 85 * 
So, if an innkeeper depaſtures the horſes of his gueſts, R 
Hard. 35. | „ 
Or any perſon depaſtures for hire. R. Cro. El. 46. 
Or ſheep are fed upon turnips for ſale after ſhearing; the 
tithes of the wool were paid. R. Ca. Eg. 231, 2. 
So, if a man of another pariſh holds land in the pariſh of 8, 
and there depaſtures cows, horſes, or other cattle for plough and 


Pail, but does not uſe them in the pariſh of B. K. 5 Med. g6, 


R. Heard. 184. | | | 

So, if he uſes part in part, he ſhall pay tithes for the reſidue, 
5 Mod. 97, - - | | 

So, if a man agiſts cattle part profitable and part unprofitable; 
he ſhall pay tithes for herbage of thoſe which are unprofitable, 
Cod. Ju. Accl. 707. Poph. 197. | 


Or, part with cattle for the plough, and part with the cattle | 


of a ſtranger. 2 Rel. 191. » | 

If the owner of the ſoil agiſts the cattle, he pays the tithe, 
Jon. 254. 1 Rol. 656. J. 15. 

If he lets the herbage, the leſſee ſhall pay: for it ought to be 
paid by the occupier. R. Hard. 35. | | 

[Tithes for depaſturing unprofitable cattle ſhall be paid by the 


occupier of the ground, not by the agiſtor. Underwood v. Gib. 


bon, H. 1715. Fofter v. Leman, 1720. in c. Bund. 3.] 

[If the cattle be fed on a common, the ſuit muſt be again 
their owner; for the owner of the ſoil has no profit by it. ia. 

If all the herbage be taken by the cattle agiſted, the tithe ought 
to be paid by the owner of the cattle: for he is the occupier. 
R. Hard. 184. | | 
5 The ſum paid for agiſtment ſhall be according to the uſage df 

e place. 

— the tenth part of the yearly value of the land. 
Hard. 35, 184. | | 

Many times the twentieth part. 1 

Or the tenth part of the ſum received for the agiſtment. Cu. 
Fs. Se 207» | 

[ Unprofitable cattle ſhall pay in proportion to the number 
of cattle, and value of the ground. Smith v. Fohnſen, 1713. 
In ſe. Bunb. 1.] | BY | 

ut no tithes are payable for the agiſtment, or berbage af 

cattle, which are profitable to the parſon; as, ſor ſheep for lac: 
for they pay tithes of their wool. 1 Rol. 647. J. 20. 

[If ſheep are depaſtured in the pariſh three or four months 


after they have been ſhorn, and then removed into another parill, 


and ſhorn there ; tithe of herbage ſhall not be paid for them. 
Kees 50 
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, for oxen, ſees. parks, te. uſed for the plo in the 
Want for the parſon has the profit of their Joagh | in his 
tithes of the corn. R. Hard. 184. 1 Rel. 646. J. 30, 45 
Win. 33. 2 Inſt. 651. Vide Cro. Car. 237. 
Vetches and — cut, and given green to cattle uſed in 
huſbandry, * no tithes. Semb. Hayes v. Dowſe, H. 1729. 
nb. 2 
"Nor = cows, ſheep, Oc. uſed for the pol in the ſame pa- 
tim: for the parſon has tithes of their milk, R. Hard. 184. 
1 Rel. 646. J. 30. Vide Cro. Car. 237. | 
Nor, for cattle fatted for the Victuals of the family of 
the owner in the ſame pariſh. 1 Kal. 647. I. 10. E. Cre. 
Car. 2 
oh * horſes for the riding of the pariſhioner himſelf. K. 
1 Bul. 171. Adm. Poph. 126. | 
$0 no tithes are due for agiſtment of beaſts feræ naturg 3 as 
deer, conies, c. without ſpecial cuſtom. Vide pojt, (H. 14. 16.) 


e L. X 


Nor, for the ſkins of the cattle. 1 Rol. 646. J. 7. 
Nor, for young cattle reared for the ra or for the pail. 
ttle - 2 Rel. 646. J. 35, 40. Mo. 910. 2 Inft. 651. 
$o no tithes are due for agiſtment, when hes are paid for hay 
hes, of the ſame land in the ſame year. R. Tel. 86. 
be $0, of common right, tithes are R_ of the young of (H.6.) 
| animals. The young 
the b, of colts, kids; | | of cattle, 


Of calves, lambs, pigs, &c. 

The manner of payment by the common "oe is generally con- 
5 to the canon. Sems. Cro. Car. 403. 

By a provincial canon anno 1305, pro ſex agnis & infra, fox 
cel i dentur pro decima ; 15 ſeptem fint agni, ſeptimus detur = de- 
nd rectori, qui tres obolos ſolvat parochiano. Si rector octauam 
reipit, det denarium 3 2 nonum, det obolum, aut expectet ad alium 
annum, fi naluerit; & tunc habeat ſecundum aut tertium agnum de 
aguis ſecundi ani Vide Cod. Ju. Eccl. 692. But this part 
unich allows the waiting for his tithes to another year, is not 
zgreeable to the common law, which requires an annual pay- 
ment of tithes. 


Cod, E/ another canon, incerti temporis, agni, vituli, pulli, equini, E 
2 4011 fetus decimales, decimentur habitatione ad loca ubi nutri- 
nber untur C oriuntur. + | 
713 As of lambs is not diviſible, but muſt be paid where they | | 
e of If ſheep are kepe i in 4. all the year till Chriſtmas, when they b 
ale: are ready to lamb, and then TI to defendant's own land in | 
B. where there is a ſmall modus for lambs, and there kept till 
nths Lady-day for convenience of forage, and then brought back to 
rithy 4. this is not ſullicient evidence of fraud. Bys v. Ellis, 


wh 2 Bunb. 139. 

Two barons thought at firſt that iſſue ſhould be di- 
18 to try fraud or not fraud. ] | Ra 
An 
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(H. 7.) 
Wool. 


other diſeaſe. 


D I $'M E 8. 


Fd 


And the ſame manner uſually prevails for tithes of calves, kid 


Pigs, c. which the canon ſupra preſcribes for lambs, 

If the number be leſs than the canon mentions, the tenth 
part of the value is uſually paid, unleſs where cuſtom otherwise 
determines. D ATLAS 

[The tithe of an odd number ſhall be paid according to the 
value, and not carried over to next year. Egerton v. Hill 
T. 1725. Bunb. 198.] I 

The time of payment is when the young is weaned, and can 
live without the dam; unleſs where cuſtom preſcribes a certain 
time or age. = 

[The general rule of tithing lambs is when they are capable 
of living without the dam. Keignolds v. Vincent, T. 1720, 
Bunb. 133.] | | 

But, by cuſtom, a man may be exempted for the young of 
cattle nurſed for the pail or plough. R. Cro. El. 702. Me. 910, 


Payment of tithes for the young of animals ought to be by 


each owner ſeverally. —- | 
Tho? the ſheep of ſeveral are depaſtured together in one flock, 


So tithes ought to be paid of the annual product of animals; 


As, of wool, milk, cheeſe, Oc. 


And it ſhall be of the wool, tho? the ſheep die of the rot, or 
Tho? the owner kills or ſells his ſheep. Vide 1 Rol. 646. 1.8. 
Payment of tithes of wool ſhall be where the ſheep are thorn, 

generally, and at the time of the ſhearing. | 
But a cuſtom to pay at Lammas is good. Mo. 910. Cr. 

El. 702. | | 


But by Canon 1305, /f oves alibi eftate & alibi in biene nutri | 


untur, dividenda eft decima. Vide Cod. Fu. Ecel. 692. 
And decima lane ſhall be paid, as well as de agnis, ubi ſunt 


ſex vel ſeptem agni, fc. 


[Tithe ſhall be paid of the wool of lambs, tho? the lambs tithed 
two months before. Baker v. Seweet in ſc. M. 1731. Bunb. 99.) 
So, if ſheep be ſold a little time before ſhearing, into another 
pariſh ; each parſon ſhall have his proportion of the tithes. Nr 
Williams, Lane 16, © | | i 

So, if wool be taken from ſheep killed, tithes ſhall be paid for 
it. 1 Rel. 646. J. 7. : | 


So, if cut from the necks to prevent flies, c. without more. 
R. 3 Bali. 242: * 
But no tithes ſhall be paid for wool to the parſon of a pariſh, 
where the ſheep were not 30 days. | 

So where tithes are paid of the fleece, nothing ſhall be paid 
for the locks and belts. Vide 1 Hol. 646. J. 5. | 

Nor, for wool ſhorn from the neck about Mich. to prevent the 
ſheep being caught in the briars. 2 Hol. 645. J. 45, 50. 

Nor, for the birling of ſheep, without fraud. 1 Fol. 645: 
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„ By the Canon 1305," de late decima ſolvetur in caſeo tempore ſuo, H. 8.) 
is in late in autumno & hieme; nifi parochiani velint redemptionem Milk. 
acere ad walorem decimæ. Cod. Fur. Eccl. 692. | | | 

But, by cuſtom, ſometimes it ſhall be paid in /pecze, throughout 
the whole year. | 


e Sometimes cheeſe only ſhall be paid in lieu of tithes of milk, 
A dn. Gen. 329. R. Cro. El. 60g. Mo. gog. 
So a cuſtom to pay the tenth part made between the 1ſt of 
n May and iſt of Auguſt, in lieu of all tithe of milk, is good. R. 
Q (ro. El. 69. Mo. gog. 2 = 
Or, to deliver the teath quart of milk at the parſon's houſe. 
le Per Pope. Cro. El. 60g. | 3 
0, f no cuſtom interferes, the milk ſhall be paid to the parſon in 
kind. Adm. 2 Broaunl. 31. | | . 
of And it is ſufficient to deliver it, where the tithe ariſes, without 
0. carrying it to the church, or the parſon's houſe. Cont. Ray. 278. 
by Carth. 462. Cont. where paid in cheeſe. emb. Ley. 70. [ide 


Pal. 341, 381. 2 Rol. 328. )—Per Raymond, it ſhall be deli- 
rered at the parſon's houſe 3 per three other barons, at the church 
jirch; and fo'decreed. Ray. 278. . 
So, by a canon, incerti temporis, decima lactis & caſei de vaccis 
if capris ubi cubant & paſcunt ſelvatur. Vide Cod. Jur. Eccl. 693. 
i cubant in una parochia, & paſcunt in alia, inter rectores 4 
cilatur. Vide Cod. Jur. Eccl. 693. | f 
But where milk is paid in kind, there ſhall be no tithe of the 
cheeſe. Ds | WET | 
Or, for the time that tithes are paid of the cheeſe, there ſhall 
be none of the milk. Vide 1 Rel. 651.1. 20. Cre. El. 60g. 
Milk, where cuſtom does not alter it, ſhall be paid at every 
t:nch meal; not the tenth part of every meal. R. Ray. 277. 
[Tithe milk ought to be paid by every tenth meal. Bare v. 
\pracking, H. 1717. Bunb. 20.) | 
[The pariſhioner is, de jure, obliged to pay every tenth meal; 


thed to milk the cows at the uſual place of milking into his own pails. 
90.1 The parſon is obliged to fetch it away from the milking- place in 
_ his own pails, at a reaſonable time; and if he does not before 


the next milking time, the pariſhioner may pour the milk on the 
ground. Dodſou v. Oliver, in ſe. P. 1721. Bunb. 73.] 
But a cuſtom to pay the tenth meal for ſuch a time, in lieu of 
all tithe of milk, is not good. Cro. El. 60g. | 
Or a meal of the ninth day at evening, and the tenth day in 
the morning, till an ewe has a lamb that bleats. K. Sal. 656. 
Cartb. 461, 0 


o tithes ought to be paid of the young, or of the eggs of all, (H. e. 
tame and domeſtick fowls: As, of geeſe, ducks, ſwans, turkeys, r 5 
lens, Sc. cont, of turkeys. Mo. 599. But acc. as to turkeys, 
per Barons, M. 5 C. 2. 5 
do, of young pigeons in dove- cotes or holes, which are for 
lle. K. 1 Rel. 635. J. 42, 644. J. 50. | 

M m | So, 


bo Vol. III. 


DIS M K 8. 


So, of honey and wax of bees in the hive. K. 1 Kal. 63; 


J. 40. Cro. Car. 559. Jen. 447. Semb. fo by euſtom. F. % B 
B. 51. G. Cod. Jur. Ecd. 7. herb 
Of geeſe, ducks, ſwans, the tithes are uſually paid in tie N. 
young, if cuſtom does not otherwiſe determine. eaten 
Of turkeys, and hens, in the eggs. TEE So 
But no tithes are paid of the young where the eggs are paid; it be 
nor (cant. 1 Rol. 642. . 7 ; Fac.. 
So no tithes are paid of animals, or fowls, which are fere na. 
turæ, Without a ſpecial cuſtom.  Fide poſt, (H. 14, 16.) So, 
Nor, of the young or eggs of pheaſants, or other fowls, wii 621. 
are kept near the houſe by the clipping of their wings: for they Anc 
are not reclaimed. R. 1 Rol. 636. J. 10. Mo. 599. of a ne 
Nor, of pigeons in a dove-cote, uſed for the family, withou creed, 
a cuſtom. R. 1 Rol. 642.1. 43, 644. J. 45, 52. And 
Nor of bees, where a cuſtom is alledged, that by tithes of lng, p 
the wax and honey, and the charge of hives, and maintaining by tl 
them in winter, he ought to be diſcharged. Co. Car. 403, tibus mo 
1 Rel. 65 1. J. 5. Fancru. 
So, by ſome, without ſuch allegation : for they are feræ nts un fre 
re. 1 Kal. 65 1. J. 5. 8 | 55 6g 
; | IN 0, v 
(H. 10.) So, of common right, tithes are payable of all fruits and plant be good, 
Fruits, which renew yearly :- As, of apples, pears, plums, and other An: 
| 38 roots, fruits in orchards, or gardens. Vide 2 Inf. „„ eg a 
| * By the Canon Rob. Minchelſey 1305, decimæ folvantur de fu. 1 Wr 
When they , ng | ; : * Bury C.! 
ſhall be 16 arborum, ſeminibus umnibus, & herbis hertorum, nifi parochiax x os 
paid, and competentem redemptionem fecerint pro talibus decimis. Vide Cod Frey 
how. Jur. Eccl. 692. | | 20.3 
| So, of crabs, maſt, c. : | And th 
[Of black cherries, tho? they grow wild in hedges and watt 3 
places, and ſerve for fencing the ground. Chapman v. Bark, f 55 = 
| _—_— Seo}. i]. -: © - 90, Bf 


So, of all ſeeds of hemp, flax, herbs, Ec. if tithes were nc: 1 
paid of the hemp, flax, Cc. itſelf. 1 r tit! 
So, of acorns if they are gathered and ſold. Het. 27. Cid * 15 t 
Ju. Eccl. ſays, of acorns, generally, 706, So 11 Co. 49. «. hots bs 
So, of all roots ; as turnips, carrots, parſnips, c. 5. 2 
So, for peaſe, beans, c. for ſale, or the feeding of hog. „ for 


u Rol. 647. I. 18. for 
So, of 1 ho 4 | | : 4 Ly 
And tithes of fruits, roots, and herbs, ought to be paid wie! | 2 1 if | 

they are gathered; or fome rate for them. | : 1 } EI 

Tho! the owner permits another to gather them. Cd. Js 8 15 

Zecl. 707. Oo kg a 75 at 

Of turnips, tho? ſown after the corn is cleaned, and fed wi & 75 | 
ſheep and barren cattle, and plantiff has received tithe of lan. : St 
and wool before. Swin/er v. Digby, H. 1731. Bunb. 314) . þ Fa 
(By far. 51 G. 2. c. 12. Tithe of madder is ſettled at 57. % 9. ir T 

—_ | - In iverted by 
| vo uthes, b 


' 10, 


DI ( _ 
But tithes ſhall not be paid cf ſeed, when it was paid of the R. 11.) 
kerbs or plants themſelves; nor & contra. _ bans note 
Nor, for acorns which fall from the oak, and are gathered and 
eaten by hogs. Her. 27. 7H, 5 7 
So tithe ſhall not be paid for fruit ſtolen ; for it is not due till 
it be gathered by the owner, or with his conſent. Cod. Jur. 


Ec. 707+ | 
So, for a mill, ancient or new, ſome tithes are due. 2 Int. 8 = 
621. RE 
And bv Art. Cleri. g Ed. 2. 5. Where a prohibition for tithes 
of a new mill was prayed to bc allowed, it was denied; and de- 
creed, that ſuch prohibition never ſhould be granted. 
And this act extends to. all mills, public or private, as a ful- 
lng, paper, iron-mill, Sc. as well as a corn-mill. 2 Iaſt. 621. 
By the Canon Rob. Winchelſey, arch. Cant. Ao. 1305, de proven- 
tibus molendorum decimæ fideliter © integre ſolvantur, wiz. decimæ 
gancrum molitorum ad molendinarium pertinentium, tanquam fruct- 
un prædialium, expenfis non deductis. Lind. 195. Vide Cod. Fur. 
Ec. 6 2, 2. f 
o, — by uſage the tenth toll-diſh has been paid, it ſhall 
de good, tho? it be a predial tithe, and not a perſonal. 2 /x/?. 621. 
[An ancient corn-mill ought to pay the tenth toll-diſh, which 
beg a tenth part of the thing itſelf, is a predial tithe, and due 
of common right. Per Price B. and Montague B. Contra, per 
Bury C. B. and Page B. It is a perſonal tithe, and not due of 
common right; and Cthis) not having paid, is now exempt by 
20 3 Ed. 6. Dod/onv. Oliver, in ſe. P. 1721. Bunb. 73.] 
And the tenth toll-diſh ſeems the proper payment of tithes of 
acorn-mill. Cort. 2 Inſt. 621. Acc. 1 Rol. 656.1. 35. 2 Rel. 
4. Per Holt, Sho. 281. | | | 
So, by preſcription, a modus may be paid for an antient mill. 
0%. 211. 4 Mod. 45. 5 


OY But tithes for a fuliing, paper, iron-mill, Oe. are properly a 
c onal tithe : for no tithes in kind are due. 2 Uf. 621. 1 Rol. 
, 4 bai. J. 15. 656. J. 34. 1 Rol. 405. Semb. 2 Rol. 84. 2 Cre. 


53. Cont. Semb. 1 Rel. 641. J. 20. ide ante, (F. z.) 

do, for a copper-mill. Lit. 314. | | 

do, for a tin-mill, lead-mill, c. 2 Rol. $4. 

do, for a glaſs-houſe, c. Lit. 314. | | 

and if but a perſonal tithe, then where no tithes are uſed to 
be paid, none are due. Vide ft. 2 C 3 Ed. 6. 13. 2 Rol. 84. 
I Rl. 405. 3 Bul. 212. 

do an ancient griſt-mill may be diſcharged from payment of 
tubes, by preſcription. 


*. do, if a mill is erected de novo upon land diſcharged of tythes 
414) payment of a modus; the mill ſhall not pay tithes, but the an- 
vent modus, R. 1 Rol. 651. I. 30. 2 laſt. 490. | 


, if a modus be for two mills, and the water-courſe being 
verted by the act of God, one mill is removed to the watercourſe; 
aber but the auient modus, Mall be paid. K. 1 Rel. 652. 


Mm 2 | : Yet 
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vet if a mill be erected di nove upon land diſcharged by the 
fe. 31 H. 8. 13. it ſhall pay tithes. R. 2 Cro. 429. | 


So, if a modus be for a houſe and mill, and another mil is 
newly erected within the houſe; it ſhall pay tithes : for it i; not 


merely a predial, but in part a perſonal tithe, Semb, 1 Rel. 652, 


508; ä . | 23 
80, if a modus be for two mills, and the ſtream is diverted 
the act of the party, and one mill is removed to it; it ſhall pay 
tithe. R. 1 Rol. 65 2. J. 20. 3 

So, if tithe is payable at the mill, it ſhall not be paid ſor 
corn, for which tithe was paid the ſame year to the ſame parſy, 


2 Inf. 652. 


[If there is an ancient mill under a building, worked with one 


wheel, and the owner under the ſame roof erects two new wheels, 


and two new pair of ſtones, they are to all intents two mills, and 
cannot be covered by the ſame modus. Talbot v. May, M. 1141, 
3 Athins 17.] 5 5 = 

[If there are two ancient mills in one pariſh paying tithes, ard 
the owner of a fulling-mull covered with a modus turns it into 
corn-mill, it ſhall pay tithe. Ibid.] 

{Where two pair of ſtones are erected inſtead of one, a nud 


is deſtroyed, becauſe the miller can grind double quantiy, 


1bid.} | | 
[If there were two fulling-mills and a corn-mill under the ſane 
roof, and the fulling-mills are turned into corn-mills, it is tie 
ſame as if two new mills were erected. _—_ 

_ [Fulling-mills only pay perſonal tithes. 16d. ] 
l [Corn-mills pay the tenth diſh. 76:4.] 


(H. 13.) So, by ,. 3 V. & M. 3. revived by 11 S 12 V. z. 16. ard 


Tithes 


continued for ſeven years, every acre of land not diſcharged by a- 


hemp, flax, dus, and ſown with hemp or flax ſhall pay 5s. and no more vr 
Sc. alcer- tithes, and ſo proportionably, £5c.—Continued by other atts, ard 


of the freehold : As, for m_ of ſtone, Cc. 1 


made perpetual by 1 Geo. ft. 2. c. 36.] 


(H. 14.) Of what Things Tithes are not payable, of Comme 
| 1 a Right. 4 


2 ow no tithes are payable, of common right, for a houſe d 


| habitation : for tithes are paid for things annually renewing 9 


the act of God. 11 Co. 16. a. 1 Rol. 636. J. 40. Hob. 11. Put 

Cro. El. 276. | | | 
Nor, for rent reſerved upon a houſe or land. 11 Cv. 16.« 
1 Rol. 636. J. 43. . 2 
Nor, for profit made by ſale of a houſe. R. 1 Rol. 656.1. 55 
So, of common right, tithes are not payable for —_——_— 
ol. b37- 


J. 5 R. Cro. El. 277. To. 908. of Inſt: 651. Sell. 3 dae. 


1201. 2 Leo. 


„ | 
Or, for coals. 1 Rel. 637. I. 7. 2. Leo. 79. 2. L. 65 
Or, tin. 1 Rol. 637. l. 12. 2 1»ft. 651. | O% 
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Or, for lime, or chalk. R. 1 Kol. 637. 4 17. Het. IG 
2 Inft. 65 1. | 1 . 
Or, tor lead, copper, or other oar. 2 Ver. * Het. 14 
2 Iaſt. 651. Hes 
Or, for gravel, or clay. 
Or, for brick, or tile, Ofc. R. 2 Mod. 77- 2 bo. | 
Or, for turf uſed for fire. R. 1 Rol. 637. J 10. 1 
Or, for flags, marl, chalk. 2 Ia. 6 1. ; 
So no tithes are due, of common right, of things which are 


fre nature: As, of deer ina park. 2 Rol. 458. 2 Inft. 651. 


Nor, of conies. R. 1 _ 635. J. 45. Per 2 J. Lit. 13. 
Hard. 188. Semb. 2 Rol. 458 

Nor, for fiſh taken in the tngh ſea: for there is only Fl perſonal 
tithe due, deductis expenſit. R. 1 Kol. 636. J. 20. Cro, Car. 
264. Vide poft, (H. 16.) 

Nor, for fiſh taken in a common river. K. 1 Rel. 636. . 
25. Cro. Car. 339. R. Het. 13. 

Nor, for doves or pigeons. 2 Med. 77.—Per cur. cont. 

: Rel. 2, 1 Rol. 635. 2 42. but this ſeems intended by cuſtom, 
r they are nat due of common right, where conſumed in the 
tenſe of the owner. Fer cur. 1 Kel. 642. l. 43. 644. J. 45. 
N. Lit. 311. Ä | 

Tho' the owner has no dove-cote, but pigeon-holes faſtened to 
his houſe. 1 Rol. 644. J. 52. 

Yet if the owner ſells his young pigeons, tithes are due. 
1 Rol. G44. J. 50. Per Henden, Lit. 311. Het. 147. Vide 
41. U, H. 9 

90 nk are not paid of dogs, cats, fc. 12 H. 8. 4,6. 

(Of headlands only large enough to turn the plough upon. 
Chapman v. Barlov, M. 1724. Bunb. 183. 


(H. 15.) What are exempted for ſeven Years. 


80 by f. 2 K 3 Ed. G. 13. All barren heath or waſte ground 
(not otherwiſe diſcharged) which paid no tithe by reaſon of its 
barrenneſs, if improved, ſhall pay tithes after ſeven years after 
ts improvement. 

And therefore, ſuch barren and ſteril lands are exempted from 
uthes for ſeven years. 2 Inſt. 655, 656. | 

So, by the ſame flat. if they paid any tithes, till ſeven years 
aſter improvement they ſhall pay no other tithe than before. 

And if it be barren as to tillage, and be afterwards improved 
for tillage ; it ſhall be exempted for ſeven years; tho' it paid 
_ of lambs and wool before. 2 IH. 655, 656. Cont. 

4 147. 

So, heath, or land which only produces a flower in autumn 
upon which the cattle and ſheep _— or flags, or turf for fuel. 
1 Inſt. 656. 

But the lands excnlel ate ſuch as are barren. in their 47 | 
ad not by bad huſbandry. R. Mo. gog. Cro, El. 475. Vid 
2 Inj. 656. | | 

| < And 
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by preſcription, the pariſhioner may preſcribe to pay the 


DISMES. 


And therefore, fenny land {hall not be excuſed, tho! it be 


drained. Ma. 430. 3 Bal. 166. Re | 
[If land, after being grubbed up, will produce nothing with. 
out being dunged or chalked, it is within the ſtatute; if it vil 


produce one crop with only H. F it is not. Stockwell y, 


Terry, T. 1748. 1 Yezey. 115. 
(Nor, Ply grubbed, and afterwards ſown with con, 


or graſs. Bend. 80. 2 Inſt. 656. Beardmore v. Gilbert, l. 
_— =] | 

Nor land overgrown with thorns and buſhes, tho! it be cleanel 
by induſtry. R. Cro. El. 475. 2 Inft. 656. ws 

Nor, a falt-marſh ; tho* by a great charge, encloſed or reco. 
vered from the ſea. R. 3 Bul. 166. | 

Nor, a marſh ſurrounded, for want of cleanſing the ſewers or 
ditches, or by accident, or inundation, when afterwards reco- 
vered. 2 Inſt. 656. 5 „ 
So lands, encloied with hedge and ditch, are not exempted, 2 
waſte, or heath. Bend. 80. | 


(H. 16.) Of what Things Tithes are due by Cuſtom, 
Yet, by cuſtom or preſcription, tithes may be due for rent of 


houſes in an antient city or borough. R. 11. Co. 16. a. L 
1 Rol. 642. J. 30. Adm. by a proviſo in the ſt. 2 C 3 Ed. b. 


13. S. 12 


But this does not extend to a houſe newly erected. 1 Re, 
642. J. 35. 8 

{ Houtes in St. *awviour's, Southwark. Pocock v. Titmarſh, l. 
1721. Bunb. 102.] | 9 5 : 
So, by cuſtom, tithes may be due for things which are per. 
cel of the freehold; As, for a limekiln. 1 Rol. 642. J 50. 
Het. 14. | | IE. 

For ſalt. 1 Rol. 642. I. 52. | 

For iron oar, or lead-oar. Het. 13, 14. Pee 
So, by cuſtom, they may be due for things feræ nature : A 
for fiſh taken in a river, or the ſea. Semb. 1 Rol. 636. l. 20 
K. Cro. Car. 264. Cro. Car. 339. Aam. by theft. 2 & 3 li. 
6. 13-5. 11. Fal. 627. Het. 13. 3 

[Of fiſh taken in the acjoining ſeas by occupiers of fiſhing nt 


or craft kept in the pariſh, by pariſhioners or others, Guava: . 


Kelynac, M. 1728. On trial at bar; and affirmed, on appeal v 
the lords. Bunb. 256. ] 
[A double tithe may be payable, (as of fiſh ;) one may be Cue 


by cuſtom, and another of common right. Earl of Scarborovg? 


v. Hunter, in ſe. R 1719. Bunb. 43.] | 
For me I . J. 2 Lit. 13. Hard. 188. 
1 Vent. 5. Het. 13. | | 
So, for doves or pigeons. 1 Rel. 642. J. 43- 644+ 0: 3+ 
Vent. 5 h 


And where tithes are not due by the common law, _ — 


 rieth fiſh, Oc. or other ſhare in lieu of the tithe. 1 Lev. 75. 


tithes 
for ti 
by th 


guide, f 
ſuch mat 
And t 
parts, it 
Or, if 
t1s 15 a! 
Or, 81 
after ſeve 
So, by 
mall be l. 
ſee his tit 
the ſame 
And th 


C tactu © 


i 


But not 


required | 


143 Pu 


D 1 > © | $35 
So, for great trees. 1 Rol. 642. J. 38. 3 
Or, 2 — cut to be conſumed in the houſe of tne owner. 
1 Kol. 642. J. 46. 5 3 
So 2 man may preſcribe for tithes of ſome things for which no 


tithes are due of common right: As, by the cuſtom in Wales, 
fr tithes of goods given in marriage: but this is now taken away 


by the f. 2 & 3 Ed. 13. 2 Laſt. 664. 
(I) The Manner of Papment. 
(I. 1.) They ought to be ſevered from the Nine Parts. 


OW tithes of corn, hay and wood ſhall be paid. Vide vide ante, 
- ante; (H. 1, 6, „ ö | | (H. 10, 12, 
[The tithe muſt be ſet out before the farmer remove his nine 13.) 
parts ; therefore he may not throw nine ſheaves into the cart, 
aud leave the tenth for the tithe. Boughton, Rector of Barroaw in 
\folk, v. Wright, H. 1724. Bunb. 168. N. B. This is called 
ihing by the fork in that neighbourhood, and is a oy mags 
nt method of tithing, being in effect tithing aue viſu & tactu.] 
How agiſtment, or increaſe of cattle and poultry. Vide ante, 
H. 5, 6. 7, 8, 9). | | 5 . | 
[Tithes of hops are not to be paid till after they are picked, 
and before they are dried, every tenth meaſure. Chzitty v. Reeve, 
1 f. T. 3 Jac. 11. Blijs. v. Chandler, in ſe. M. 1720. Bund. 
20.] 


The manner of tithing hops was finally ſettled by decree in 


"4 


/e:, confirmed on appeal to the lords in Mallon v. Tyers, anno 


6. 2. quod Side.] | 
By the /. 2 C 3 Ed. 6. 13. Every ſubject ſhall juſtly, without 
guide, ſer out, divide, and pay all manner of predial tithes, in ' 
ſuc}; manner as hath been of right uſed for 40 years paſt. 
And therefore, if he does not ſever the tenth from the nine - 
parts, it is within the ſtatute. DET 
Or, if he fevers and afterwards carries the tithes ſevered ; for 
tl» 15 a fraudulent ſeverance. 2 14. 649, 
Or, grants the tithes, before ſeverance, to A. and immediately 
fer ſeverance A. carries them away. 2 Inſt. 649. £ | 
So, by f. 2 & 3 Ed. 6. 13. At the tithing of predial tithes, it 
ſhall be lawful for any to whom tithes are due, or his ſervant, to 
ſee his tithes truly ſet forth, and ſevered from the nine parts, and 
the ſame to take and carry away. 5 
And therefore, a cuſtom that tithes ſhall be ſet out a bie wi/u 
C 1a:tu of the parſon, is not good. 2 Vent. 49. R. Hob. 107, © 


, 


(J. z.) But there needs no Notice of the Severance. 


But not ce need not be given when tithes are ſet out, tho it is 
required Ly the eccleſiaſtical law. R. 2 Vent. 48. Acc. Carth, 
143. Per Hutton, Ney. 19. | | 


So, 
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So, if there be two impropriators, he need not divide his tithes 
into moieties when they are ſevered. Lat. 24, 228. | 

Yet before an action on the caſe is brought for not carryin 
any ” tithes, notice of the ſeverance ſhall be given. Ji; 25 

f dotiee of ſeverance is not by common law neceſſary even tg 
ſupport action on the caſe for not fetching them away in time; 
but a cuſtom to give notice 1s good, and ſlight evidence wil 
ſupport ſuch cuſtom. Butter v. Heathby, P. 6 G. z. 3 J 
M. 1891.1] e 


(K) Tithes belong to the Sucteſſoz from the 
Beath, &c. of the laſt Incumbent. 


Y the fe. 28 H. 8. 11. Thetithes, fruits, oblations, He. rents, 
and all profits belonging to any archdeaconry, parſonage, 


Ec. or other ſpiritual promotion, Oc. ariſing during vacation, 


ſhall belong to the perſon next preſerked, promoted, inſtituted, 

And if any ordinary, or any other, take them and refuſe tg 
render them to the next incumbent, or hinder his taking, Cc. he 
ſhall forfeit treble the value, Sc. a moiety to the king, a moiety 
to the next incumbent, ſave the charge of the cure and collecting 
the tithes, Tc. Ws 
And therefore, the tithes belong to the ſucceſſor from the 
death of the former incumbent ; tho' another officiates for 19 
years before the ſucceſſor be inſtituted and inducted. R, 
Hard. 329. F | 

But by the /f. 28 H. 8. 11. The executor of the former incum- 
bent ſhall have the corn of the glebe ſown by his teſtator, 

If the teſtator makes a leaſe, rendering rent payable at Lach- 
day and Michaelmas, and dies after all the profits of the year te- 
ceived, but before Michaelmas, the next incumbent ſhall not have 
a bill for the rent due at Michae/mas, without making the execu- 
tor a party. 2 Ver. 136, 204. | 

[ Sequeſtrator alone cannot ſue for tithes. Berwick v. Swanton, 
F. 1692. Bay. 193] .. „ 

{If the incumbent ſue the ſequeſtrator, the biſhop myſt be 


made a party. Jones v. Barret, H. 1724. Bunb. 192. 


. Chen Tithes | ſhall not be paid, 


UT by /. 2 & 3 Ed. 6. 13. No perſon ſhall be ſued for, or 
pay any tithes for any lands, Sc. which by the laws and fta- 
tutes of this realm, or by privilege or preſcription are not charge- 
able, or are diſcharged by real compoſition. Vide ante, (E, |, 


Ec.) 
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(l. 2.) A Parſon ſhall not have Tithes during a Leaſe, or Com. 
| poſition for them. 1 


If a parſon leaſes his tithes to another, he cannot afterwards 
demand tithes of his pariſhioner during the leaſe. Vide ante, 
(E. 21. N : 

So, if he leaſes or makes a compoſition or agreement with a y 

ariſhioner for his own tithes. R. 1 Lev. 24. | 


Tho? it be an agreement by parol for the life of the pariſh- 


joner, if the plaintiff ſo long continues parſon. R. per tot. cur. 
1 Lev 24. | ERS 1 ö 

But an agreement by a parſon with a pariſhioner, to take a 
compoſition of ſo much as long as he continues parſon, binds 
only at will, if it be by -parol. R. Hard. 203. 


So a leaſe of tithes above a year, ſhall not be good by parol. ; 


G:db. 354. Orv. 103. | | | 
Nor any leaſe to a ſtranger, tho' it be but for a year. R. 
Gedb. 374. Lat. 176. 


| A compoſition, by way of retainer, by parol, is good only for 


one year; a leaſe of tithes by parol, even for one year, is void. 
Heddington v. Bridgeman, 1715. in ſe, Baub. 2.]J — 


So a covenant by a parſon, that his pariſhioner ſhall not pay 
tithes, and by the pariſhioner, to pay ſo much for a year, ſhall 
be no diſcharge of a ſuit for tithes : for it reſts in covenant. 


Piph. 140. 2 Lev. 73. 


vet ſuch a compoſition by parol excuſes the pariſhioner from 


damages upon the ff. 2 Ed. 6. 13. ſo long as the pariſhioner has 
no notice that the parſon will determine it. R. Hard. 203. 

So if the parſon ſues in the eccleſiaſtical court after ſuch a 
compoſition, a prohibition goes. Godb. 333. „ 

So if a compoſition for ſo much per annum be made quamdiu 
placuerit, the parſon cannot determine his compoſition after the 
corn ſown. Per Hale, Sal. 414. Hard. 203. 55 | 

t is time enough to give notice, to determine a compoſition 
before reaping the corn, or picking the hops, but not after. Per 
Price B. Bunb. 15. Sed L.] | | 


Neither ſhall he avoid it jor the time paſſed, by notice to de- 


termine 1t after the day of payment incurred. Hard. 203. 
A compoſition cannot be determined as to part, and continued 
45to the reſt, Reynel v. Rogers, T. 1717. in ſe. Bunb. 15.] 


(L. 3.) He ought to take, them away within a reaſonable Time, 


When the tithes are ſevered from the nine parts, the parſon 
ought to watch them till he carries them away; not the owner 
of the land, c. Ney. 31. OF 

If the parſon does not take away his tithes within a reaſonable 
ume but ſuffers them after ſeverance to continue upon the land 
to tne damage of the pariſhioner, an action upon the caſe lies by 
um againſt the parſon. Pal. 341, 381. Noy. 31. 
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So, if the parſon will not take his tithe-cheeſe 6 
to take it. Semb. Godb. 330, 332. K. per 3 J. 2 
Ney. 31. 77 | Vo 
So a pariſhioner may diſtrain tithes as damage-feaſant, which 
continue upon his land for an unreaſonable time, to his dama 
Semb. 3 Bul, 336. | We 
Ide 2 But before an action upon the caſe againſt the parſon, notice 
Vent. 48. & of the ſeverance ought to be given to him. * 
1 Rol. 643. So the pariſhioner ought to ſhew, how long the tithes conti. 
J. 38. & if nued upon his land, after notice. | 
wot Semb. So a tender of the tithe-cheeſe ought to be made, before 2 
action is maint&inable for not taking it. R. per 2 J. Pal. 387. 
So, if the owner takes tithes ſevered damage-feaſant, he oupht 
to ſhew, that the tithes continued a long time upon the land 
K. z Bul. 336. 72 


(NI) Remedy kor Tithes. 
(M. 1.) In the Eccleſiaſtical Court. 


cent. 


- 


(M. 2.) EMEDY for tithes lies in the ſpiritual, or temporal cour. 
By ſpolia- The remedy in the ſpiritual court is either for the right, or 
_— the detaining of tithes. h 3 

In all caſes, where the right of preſentation does not come in 
queſtion, a ſpoliation may be ſued in the ſpiritual court for the 
church itſelf, or for the profits of the church, by one incumbent 
againſt another. F. V. B. 37,51. 


As, if an incumbent be created biſhop and holds his church in 
commendam, and another be inſtituted and inducted; ſpoliation 


lies by the one againſt the other, for he tithes and profits of the + 
church. F. N. B. 36. H. N | | 
So, if the incumbent accepts a plurality, and another is after. 
wards inſtituted and inducted. F. N. B. 36. H. 
So, if a biſhop collates to a prebend, and dies, and the pre- 
| bendary is inducted, and then the king collates another, who 13 
inducted ; ſpoliation lies by one againſt the other: for the rigit 


of patronage is not in debate, the king's clerk not having title til 


the other be removed by guare impedit. F. N. B. 36. K. 


So, if a clerk has a church by proviſion contrary to the ff. 25 


Ed. 5. upon which the king preſents one who takes the profits 
before induction: for the king's preſentee, not being inducted, 
is a treſpaſſer. F. N. B. 37.C. ; 
So, if one clerk claims the tithes as parſon, the other as vicar 
to the ſame church, ſpoliation lies. | a ä 
If one claims as parſon, the other a portion of tithes of the 
ſame church due to kim by preſcription. 1 Leo. 58, 59. 
So, ſpoliation lies by a farmer, c. of a parſon, againſt another 
parſon, or his farmer. . 
So, one clerk may have ſpoliation againſt the other, if the 
tithes do not amount to the fourth part of the value of the m_— 
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tho? claimed by ſeveral titles; in which caſe the right of patron- - 
age may come into debate. F. N. B. 77 E. „„ 
When ſpoliation lies, the ſuit cannot be ſtayed by prohibition, 
or indicavit. Vide Prohibition, (G. 5, &c.) | i 
And if treſpaſs, or other action at the common law, be ſued 
{r ſuch tithes, the other clerk may plead to the juriſdiction of 
the court. : : | 
But ſpoliation does not lie by one clerk, againſt another, who 
claims as incumbent of another church. 5 
Or, by the preſentation of another patron to the ſame church. 
F. N. B. 36. H. | | OD 
So, if an abbot claims as an appropriation to his houſe, the 
other by the preſentation of a ſtranger. F. V. B. 37. 8. 
Or, by the preſentation of the leſſee of the ſame abbot. F. 
v. B. 37. A. i | | 
80 ſpoliation does not lie againſt a clerk, who has not a title 
by the eccleſiaſtical law : As, if he takes the profits of a church 
vithout preſentation, inſtitution, and induction. F. V. B. 36. 
fl. I. 37. C. D. a 5 c | Goel 
So 1t does not lie, where tithes. are demanded by a clerk, 
2rainſt another claiming by a ſeveral title, to the value of the 
fourth part of the church, or above. Yide F. N. B. 37. E. 


| - = * | - " af | M. x 
Remedy for ſubſtraction of tithes, in the ſpiritual court, be- ay d 


gan 6 * act of parliament. 2 Iuſt. 489. Vide Probibi- In hat 


tion, ( 5 caſes a ſuit 
But it was antiently allowed, 2 [n/t. 364. 2 Rel. 217. 1. 5. by libel 

be Sed. of Tithes, c. 14. | | | Aden 
on By the ft. circumſpecte agatis, 13 Ed. 1. fi rector petat verſus 3 
de garcchianos oblationes decimas debitas vel conſuetas, vel fi rector 
| azat contra rector” de decimis, modo non petatur quarta pars valoris 
15 eccleſie, habet j udex ecelgſiaſticus cognoſcere. And by art. cleri, 

9 Ed. 2. 1. no prohibition ſhall go. 2 Int. 487, 619. | 
e By'the ff. 1. R. 2. 13. ſuch who by indictment, impriſonment, 
i; Ee. endeavour tooult the juriſdiction of the ſpiritual court in ſuch 
lt ſuits, Sc. incur tne penalty againſt falſe appeals. | 
il By the „f. 27 H. 8. 20. and 32 H. 8. 7. Every ſubject, Ec. 

7 ſhall pay his tithes according to the eccleſiaſtical laws and cuſtom 

T of the pariſh; and for ſubſtraction, Sc. any perſon eccleſiaſtical, 
Vs or lay, may convent the offender, fc. before the ordinary, &c. 
d, and compel him to yield his dues. | 

By theft. 2 & 3 Ed. 6. 13. If any carry away, Ec. his pre- 
ar dial tithes before they be ſet out, on proof before the ſpiritual 

| judge or otaer judge, Wc. he ſhall pay double the value beſides 

bo colts, to be recovered before the eccleſiaſtical judge, according 

to the eccleſiaſtical laws. 5 
en And by the proviſoes in the „f. 32 H. 8. 7. and 2 C3 Ed. 6. 
: 13. If any ſubſtract tithes, E9c. he thall be ſued in the ecclefiaſti- 
ie cal court to the intent the eccleſiaſtical judge may hear and de- 
Y termine the ſame : and it ſhall not be lawful for any to ſue, c. 
0 beſore any other judge than the eccleſiaſtical. | | 5 


But 
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By theft. 27 H. 8. 20. In caſe the ordinary, Cc. for any cor. 
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But by a proviſo the ſtatutes do not extend to theſe citiꝛen, 
London. Vide poft, (M. 6, 7.) bn 
And by a proviſo in the „t. 2 C3 Ed. 6. 13. that act does ny 
extend to give juriſdiction to the eccleſiaſtical judge to hold plea 
againſt the effect of V. 2. 5 Art. Cleri. circ. Haris Sil, 
cedua, the treatiſe de regia probibitione, the ft, 1 Ed. 3. 10. grin 
any matter where the king's court ought to have juriſdiction. 
And therefore in all caſes of ſubſtraction of tithes due, the 
proprietor, eccleſiaſtical or lay, may ſue for the ſingle value in 
the eccleſiaſtical court. 2 Jn. 490. R. 3 Bul. 271. 
And for the double value, where predial tithes are detained 
Godb. 245. EO. | 
And ſhall recover the tithes themſelves, as well as the double 
value, and his coſts. N. 2 Inſt. 612, 615. 
A ſuit may be in the ſpiritual court, tho? the tithes are ſevered 


and afterwards ſubſtracted, Cc. by the owner. Cro. El. 843, , 


Tho? the actor there claims by a leaſe of the tithes by par; 
for the defendant ought to ſet forth his tithes. R. 1 Le. 23, 

By the ft. 27 H. 8. 20. Every defendant to a ſuit in the eccle. 
ſiaſtical court may have his lawful demand, proſecution, appeal, 
prohibition, or other lawful defence, or remedy, according u 
the eccleſiaſtical laws and ſtatutes of this realm. 


By the Canon Ro. Winchelſea 1305, parochiani moneantiy i. 
29. 30. ut decimas fideliter ſolvaut; & ſi non emmaaverint, b. ab 
ingreſſu ecclefix ſuſpendantur ; & fe mum ad ſol vendum per cen. 


furam ecclefrafticam, fi neceſſe ſit, compellantur, Vide Cid. Ji. 


Eccl. 693. 


tempt of the defendant, &c. make information and requeſt to 
any of the king's council, or to juſtices of peace where the offen- 
der dwells, to aſſiſt the ordinary, c. or reform the defendant 
in any ſuch cauſe, ſuch king's council or two juſtices {quorun 
unus) ſhall attach ſuch 7 Ing and commit him to ward 


without bail, &c. till he find ſurety before him, or ſome other 
-councellor, juſtice, by recognizance, &c. to the king, to give 


obedience to the proceſs, and decree of ſuch eccleſiaſtical court. 
So, by the ft. 32 H. 8. 7. If he refuſe after ſentence, ***. 
two juſtices (qzorum unus ) on certificate, or complaint of the er- 
cleſiaſtical judge, may attach and commit to the next gaol, till be 
find ſurety, c. to perform the ſentence. 3 
And by the . 2 2 3 Ed. 6. 13. The ecclefiaſtical judge, if 
he obey not the ſentence, Cc, and no appeal, or probibition be 
pending, may excommunicate him, and in caſe he continues 0 
40 days after publication of it in the pariſh- church where he 
dwells, may ſignify it to the chancery, and pray proceſs of cc. 


municato capiendo. 


By the ,. 27 H. 8. 20. Before ſentence, on certificate of con 
tumacy, two juſtices of peace may commit, &c,—But they car 
not proceed upon the ff. 32 H. 8. or 2 & 3 Ed. b. till ſentence 
is paſſed. 35 
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And by theſe ſtatutes in all ſuits for tithes, oblations, Se. due 
by uſage, where only the ſingle value is demanded, the ordinary 
mar have the aid of juſtices of peace. TS | 
| The juſtices may take ſurety by recognizance, or obligation 
the king. | | | 
5 And on the ff. 32 H. 8. they ought to take two ſureties; but 
upon the 2, 27 H. 8. one is ſufficient. | | | 
But juttices of peace cannot commit, fc. except where the de- 
ſendant is obſtinate. 8 N c 
Neither can they commit before ſentence, where the ſuit is by 
a lay pe ſon. 5 BS os 7 | 
If a commitment be irregularly made, an habeas corpus lies. 
Cart. 221. | 
[There need be no oath to ground the commitment, the cer- 
tincate is ſufficient. '"Tithes ard other rights good, tithes or 
other, bad. Certificate of the vicar-general — not recite that 
the biſhop was out of the dioceſe, nor need the juſtices con- 
vene the defendant before them. R. v. Oven, T. 7'G. 3. 
. M. 2095. ] 8. | 
Vide Juſtices of Peace, (B. 34.) 


(M. 5.) In the Temporal Courts. 


Remedy for ſubſtraction of tithes in the temporal courts, may (M. 5.) 
de purſued in the hundred, or county- court, before the mayor of In the hun- 
f 5 Ss . dred or 
Ludon, in the courts of Meſtiminſter, or a'court of equity. pea 
Antiently a fuit for tithes was allowed in the county-court. en ee, | 
Seld. de Dec. c. 14. | | 
In the ſheriffs tourn. 2 Iuſt. 661. 


do, in the hundred court. 
ON. 4 


[to By ft. 37 H. 8. 12. %. 2, 11. adecree is confirmed by which FR as = 
en- it was directed, that the inhabitants of London and liberties ſhall mayor of 
ant pay tithes to the parſons, vicars, and curates of the city accord- Londin. 
un ing tothe rate of 164. ch. for every 10s. per ann. of all houſes, When tithee 
ard mops, warchoules, cellars, and ftables in the city or liberties, and To 2 85 0 
her 2 9d. for every 20s. rent, Ec. by quarterly payments. Ca. OY 
wy 45. 192. Seld. 3 Vol. 1202. 
Nt. By /. 3, 4. If by fraud leſs rent be reſerved, and a fine, &c. | | 
e. tuen, the tenant ſhall pay tithes according to rent when laſt 1 , 
er- let, without fraud: and if the owner occupy it himſelf, he ſhall - 
be ban according to the rent when laſt let. | 
. by /. 6. It a leſſee make an under-leaſe of part: each ſhall 
if pay according to his rent. | 
1 be , By). 13. If he lets it in parcels under 10s. per ann. the owner, 
s (0 if he dwells in part of it; or elſe the principal leflee ſhall pay 
be atter the rate the houſe let at; and the tenants of ſuch ſmall par- 
an. cels ſhall be diſcharged, paying 2d. a piece for offerings. 
| So tithes ſhall be paid for a houſe according to the rent upon 
0 = * demiſe, tho? no rent be reſerved, nor fine paid. 
an- 144. GG. | i 


33 
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(M. 7.) 
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vered. 


curate only. 
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Tho' the rent be reſerved for half a year, and afterwards fn 
another half year. | 
Tho? the houſe was before diſcharged by the g. 31 H. g 
otherwiſe. R. Cro. EI. 276. Mo. 912. | be 
But by the ſame decree, . 14. no tithes ſhall be paid for 
dens of pleaſure, nor let out to profit. Rs — 
Nor by /. 16. Noblemens or great mens houſes while unlet, i 
they did not formerly pay tithes. 8 | 
Nor by /. 16. for halls of crafts or companies, not uſing to pa 
tithes, while unlet. 8 | 8 n / 
Nor by /. 17. for ſheds, ſtables, cellars, timber-yards, « 
tenter yards, never belonging to a dwelling-houſe, and not uſing 
to pay tithes. oy ; 
And by the ſame decree, /. 18. where leſs than 25. 94. fo; 
every 205. hath been accuſtomed, the inhabitants ſhall pay only 
the rate accuſtomed, —— Tho” the leſſer ſum was paid by usual 
agreement, or aſſent, and not by preſcription. R. per 3 Barm,, 
2 Coo. 1. Ca. £9. 193-.  -- | 
Or by / 21. if a tenement be let at leſs by reaſon of its ruins, 
the tithes ſhall be only at the rate it is let at. | 
And by / 12. an houtholder paying 105. per ann. or more, 
ſhall pay nothing for offerings ; but his wife, children, ſervants, 
Sc. ſhall pay 29. yearly. | | f 
So by conſtruction upon this ſtatute and decree, if the rent be 
reſerved which was paid at the time of the decree; it ſhall not be 
a fraud if the leſſee by covenant be bound to pay more annually a; 
a fine. 2 Inſt. 659. - | | 
So tithes ſhall not be paid for an houſe, which never wa 
demiſed, but occupied by the owner: for it is caſus oniſu, 


2 Unſt. 660. 


So an impropriator cannot ſue for tithes upon this decree: for 
he is not within the ſtatute, which names the parſon, vicar, and 
Hard. 102. | | 

Nor a ſequeſtrator by ordinance of parliament. Dub. Hard. 
102. Cro. Car. 596. | | | 


By ft. 37 H. 8. 12. S. 19. (which confirms the decree for 
tithes in London) it is enacted, that if variance ariſe in the city 
for non-payment of tithes, or upon the knowledge of the rent or 
tithes, &c. on complaint by the party grieved to the mayor, be 
ſhall, by advice of council, call the parties, and make a final end, 


But by the ſaid /. 37 H. 8. 12. S. 20. If the mayor end not 
the ſuit in two months after complaint to him, or if any party 
aggrieved by him, the chancellor, on complaint, ſhall in tarce 
months make an end, with coſts, &c. 85 = 

And therefore, there can be no ſuit for tithes in London, purſu- 
ant to this act, in the eccleſiaſtical court: for another remedy b 
expreſsly appointed. 2 Inſt. 660. * 

And if a ſuit be for tithes purſuant to t' is decree, in the eccle· 


ſiaſtical court, a prouibition ſhall go, Dub, Cre. Car. 55ö. Acc, 


2 Inſt. 660. Ya 
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yet there may be a ſuit for tithes in London, by bill in the er- | 
cheguer. Vide paß, (M. 13, Ec.) , by 


Remedy for tithes in the courts of We/fminſter was by ſcire (M. 8.) 
facias, mandamus, prohibition, indicavit, right of advowſon, an = of 
or action. | | | inſter. 
7 By the common law, a commiſſion iſſued out of chancery to in- 52 fa- 
quire by an inqueſt, whether ſuch a ſpiritual perſon had a right cias, and 
10 the tithes of ſuch land; and if the inquiſition returned that he mandemute 
had, and afterwards another religious body, or eccleſiaſtical per- 
ſon, took the ſame tithes after ſeverance, a /ctire facias lay upon 
this return, to ſhew cauſe why he took them, and the defendant 
pleaded to it, Ec. eld. de Dec. 435. 2 Inft. 460. F 

Soa /cire facias lay by a patentee upon a grant to him of tithes 
by the king. 2 Il. 640. Seid. de Dec. 441. | 
And upon a fine executory of tithes. 2 Inſt. 640. Seld. de 
Dec. 3 9 | 5 

. facias lay only againſt the pernor of the tithes after 
ſeverance ; not againſt the owner of the land for his ſubſtraction. 

2 Inſt. 640. „ | . | 

So by the fe. 18 Ed. 3. 7. (which though it be in the form of a 
patent, is à ſtatute, 2 Iuſt. 639.) ſuch writs ſhall not be granted 
tom henceforth, ſaving to the king his right, &c. 

And therefore, after this ſtatute a ſeire facias does not lie, ex- 
cept in the caſe of the king and his patentee. 2 Int. 640. 

Though the parties admit the juriſdiction of the court. 
: In/t. 641. | | | . 

50 where the king had granted tithes to a church out of his 
land, Cc. a mandamus antiently uſed to be directed to the ſneriff, 
mat he ſhould permit the parſon, c. to enjoy them. Seld. de 
Dec. 4455. | OP 

And ſometimes ſuch mandamus ſeems to be granted, where 
tithes belonged to a church out of other lands than thoſe of the 
king. Seld. de Dec. 447. | | 

But ſuch writs have been diſcontinued many years. 


So the party ſhall have remedy for tithes upon a prohibition in (M- 9-) 
J. R. and C. B. the exchequer, or chancery, where the ſuit for By prohibi- 
thera 1s out of the juriſdiction of the eccleſiaſtical court.| Vide my 
Prohibition, (A. 2.—.— 6. 55 Oc.) | oP 

As if a ſuit be in the ſpiritual court for tithes of things for 
which no tithes are payable by law, a prohibition lies. 

Of what things no tithes are due. Vide ante, (H. 14, 15, 16.) 

So by „i. 1 K. 2. 13. If parſons, &c. ſue in the ſpiritual 
courts for tithes, fc. and the judges be indicted, or by forced 
chligations, Cc. be compelled to deliſt, c. ſuch obligations ſhall 
be null, and the procurers of ſuch indictments ſhall incur the pain 
of the H. W. 2. 12. againſt ſuch as procure falſe appeals. 


As to remedy for tithes by right of advowſon. Vide Quare In- (M. 10.) 
| | | | By right of 
| ; Ifen 
and indica- 
vit. 


peat, (B. 1, 2.) 


544 


«2 


=x 
DTS M E S. 

If a ſuit be in the ſpiritual court by a ſpiritual perſon, 

patron, for tithes, againſt another ſpiritual perſon, he or 

tron ſhall have a writ of indicavit (which is in the natu 


prohibition) after libel, and before ſentence. 
721 F. N. B. zo. E.G. Seld. de Dec. c. 14. S. z. 


or biz 
his pa- 
re of 2 


Ced. Fur, Ec, 


Or after ſentence, if there be an appeal from the ſentence, 


S 


12 Ed. 4. 13, 14- 


ſpiritual court for tithes of any value. Seld. de Dec. 
S 


vicarage, prebend, or chapel, as well as where he was 


Ji Og | 
So where a clerk was impleaded for the advowſon itſelf, or the 


And 1t hes, by the common law, where the ſuit was in Fa 


6 14. 


ſued in 


the ſpiritual court for tithes of an advowſon, vicarage, prebend, 


or chapel. F. N. B. 45. B. 30. J. 
So it lies, where a ſuit is for oblations, as well as for 
vowſon or tithes. F. N. B. 45. D. 


the ad. 


So it lies by the king where his clerk is ſued, as well as by 


common perſon. F. N. B. 45. B. 


And commonly it is between four perſons, wiz. by one clerk 


and his patron, againſt another and his patron. 


F. J. 


B. 45. B. 5 

if the church be appropriate to an abbot, it may be between 
three; wiz. the abbot who is parſon and patron, and the patron 
and parſon of the other church : but there the abbot repreſent: 


two perſons. R. 12 Ed. 4. 13. 6. 


This writ is in the nature of a prohibition. Vide F. N. J. 


30 £. 45. B. PO | 
And may be directed to the judge, as well as to the 
F. N. B. 30. E. 3. . 


party. 


And the plaintiff who ſues an indicavit, | ought to ſhew a copy 


of the libel in chancery. F. M. EB. zo. G. 45. C. 12 


13. 6 


Ed. 4. 


But by the /. de circumſpecte agatis, 13 Ed. 1, and by 4rt. 
Cleri, ꝙ Ed. 2. 2. If a parſon demands oblations, or tithes due, 
or accuſtomed, or a parſon ſues another for tithes, ſo that the 
fourth part of the value of the benefice be not demanded, the ſpi- 


ſtanding. 


ritual judge ſhall have conuſance, the king's prohibition notwit- 


And therefore, in the caſe of a common perſon, a writ of is 
dicavit does not lie if the tithes do not amount to a fourth part of 


the value of the church. 2 ft. 364. 
So by the ff. V. 2. 13 Ed. 1. 5. The patron of the 


12 Ed. 4. 13. 6. 


parſon 


diſturbed by indicavit, ſhall have a writ to demand the advowlon 
of the tithes in demand, and when it is deraigned, the plea ſhal 


paſs in the court chriſtian. 


And therefore, tho? the right of tithes before this ſtatute could 
not be tried between the parſons after an indicavit; now the pa- 
tron of the parſon prohibited may have a writ of right of adyow- 
ſon, and if he recovers, the plea ſhall be remanded to the coun 


chriſtian. Cad. Fir. Eccl. 721, 2 Inſt. 364. 
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So by the ff. 2 & 3 Ed. 6. 13. No perſon ſhall carry away (M. 11.) 


.nredial tithes before he hath juſtly ſet forth the tithes, or agreed By action, 
* the ſame with the parſon, &c. or farmer, under pain of the OY 
treble value of the tithes carried away. : 2 G3 Ed. 6. 
Udon this ſtatute debt lies at common law for the treble value, for the tre- 
againſt him, who carries away his tithes without ſeverance from 5 
the nine parts, or a compoſition for tiem. 2 Iuſt. 650. Vide 1 
Vert, (A. 1.) —Pleader, (2 S. 14, Cc.) | | 
And it lies by an impropriator or his leſſee, tho? lay, as well 
a by an eccleſiaſtical perſon. Vide 2 Inſt. 659. 
But an action does not lie for the treble value for any other than 
predial tithes. 1 Brownl. 31. 2 Inſt. 649. | | 
So an information does not lie by the king: for where the tre- 
ble value is given as a recompence to the owner, an information 


docs not lie for the king. 2 Inst. 650. 


So where tithes are ſevered from the nine parts, and afterwards (M. 12.) 
a lay perſon takes them away, treſpaſs lies. 50 Ed 3. 20. 6. By ereſpalh, . 

By the ff. Art. Cl. g. Ed. 2. 1. If a clerk, &c. ſells his tithes, 
:nd afterwards demands the money before a ſpiritual judge, a 
prohibition lies: for by the ſale, the tithes are made chattels. 

So if a pariſhioner ſets forth his tithes, and a ſtranger takes 
them, and a libel be againſt him for it in the ſpiritual court, a 
prohibition lies. Mo. 912. | | Os 

But by the /f. 1 R. 2. 14. If a ſpiritual perſon be drawn in 
plea in the ſecular court, for his tithes taxen, by name of goods 
taken, and he alledge the ſuit is for tithes due to his church; the 
general averment ſhall not be taken, without ſhewing ſpecially 
hoy the ſame was his lay-chattel. Cod. Jur. Eccl. 724, 5. 


So upon a bill in the excheguer by a parſon againſt his pariſh- (M. 13.) 
ioner for diſcovery and ſubſtraction of tithes, the court decrees In a court 


the ſingle value, with coſts and payment in futuro. | 5 2 
And this did not begin in the time of war; but was uſed ab eee 


arfiguo. Hard. 55 116. Saw, 63. 38 4. pl. 20, 

and therefore, where the plaintiff demands the ſingle value 
0:!y, and makes proof of the quantity and value, the tithes ſhall 
be decreed. NR. Hard. 4, 5, | 

So a bill in the excheguer, may be for tithes in London upon the 
decree 3, H. 8. tho' by the /. 37 H. 8. 12. Remedy is given 
before the mayor. R. Hard. 116. | | 

And as the king himſelf may ſue without queſtion, ſo his pa- 
tentee may; for he has the ſame perſonal privilege. Hard. 116. 

So a ſuit may be by bill inthe excheguer between an impropria- 
tor and vicar, for tithes, where the king is patron. Lane 100. 


Fd. 535. J. 45. Fide Courts, (D. 2.) | 

o a bill may be for a diſcovery only, without praying relief, 
C order to ſue for the treble value at common law) tho' he does 
"own to take the ſingle value only. Semb. upon Demurrer, 
Bard. 199, : | 


Vor. III. | N n | [On 
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(M. 14.) 
The bill, 
hen ſuffi- 
cient. 
Vide Chan- 
ery. 

C.) 


inſufficient upon demurrer. 


intitled to the tithes in the pariſh, without more. 


DISM E B. 


On a bill for tithes, defendant may move, that the value be 
aſcertained by the oath of the plaintiff; and on conſent the coun 
will order it, and without conſent, will order plaintiff to hey 


cauſe why he ſhould not conſent. Baily v. Peaſley, in Sc. T. 1519. 


Bunb. 26.] Es | 
[If a bill is brought for tithes, glebe and common, the coun 


will retain it till plaintiff makes out his title by an action to the 


wo laſt. Saveetapple v. D. of Kingſton, T. 1727. Bunk, 238. 


A bill in the exchegner ought to ſhew, how, or by what tile 
the plaintiff demands tithes. Vide Hard. 130, 321. 

[ Lay-impropriator, if he ſets out a title under the crown, and 
derives it down, muſt prove it; but if he does not ſet out ſuch 
title, it is enough if he proves that the tithes belonged to thoſe un. 
der whom he claims. Leigh v. Maudſley, H. 1730. Bunb. 296. 

[A lay-impropriator need not prove payment of tithes to him, 
if defendant” admits his general right, but claims exemption, 


Henſen v. Olive, J. 1730. Bunb. 384.] 


[Where there is a lay-impropriator, plaintiff muſt ſhew in 
whom the fee is veſted, and derive his title from thence. Per 
v. Hoper, T. 1722. Bunb. 115.0 5 ; 

[A vicar mult ſhew his endowment of the tithes for depaſturing 
barren cattle, or that they have been uſually received by the vicar, 
Azde v. Flower, T. 1716. in Sc. Bunb. 7.] | 

[If a layman claims as leſſee of a dean and chapter, it is 2 
ſuſticient ſetting forth of title. Burwell v. Coates, P. 1723. 
Bunb. 129.) EY ; 

(Bill by the biſhop and ſequeſtrator, during incapacity of mind 
cf incumbent, is not good, unleſs the incumbent in perſon, ot 
by his committee, is a party. B. of London v. Nichols, M. 1723 
Bunb. 141.) ; | 

Bill laying a cuſtom, or /ome ſuch cuſtom, is bad. Beavers. 
Spretley, H. 1733. Bunb. 333.] © | | 

[But if a vicar demands tithes, without ſaying how intitled, by 
preſcription or endowment, it is well, where the defendant by 


bis anſwer admits him to be vicar, and does not controvert l 


right, but inſiſts upon a ſatisfaction given. R. Hard. 130. fit 
v. Rea, in Sc. P. 1721. Bunb. 72.] ä 2 
So if the plaintiff ſhews, that he is vicar, and intitled generally 
N. Hard. 32 1. tho” it is there ſaid, that ſuch bill has been hel 

In bil by vicar for tithe herbage and furze, it is ſufficient i 
he ſicws that he was intitled to all {mall tithes, and one compo- 
lition for the land in queſtion. Goole v. Jordan, H. 1725 


 Bunb. 144.] 


Ss it is ſuſiicient, if the plaintiff ſhews, that he is rector, and 


In eguity they never hold the parſon to the proof of his admil- 
ſion, inttitution, induction, and reading the articles. Per tel 
cariam. Ioodcuck v. Smith, in Sc. T. 1718. Bunb. 25. I 


D- 1 S-M E 8. 


But if the plaintiff by his bill, demands the treble value, his 
bill ſhall be diſmiſted. K. 3 Leo. 204. | 

So if he does not make proot of the quantities and values of the 
tithes, where the defendant inſiſts upon an extinguiſnment by uni- 
ty of poſſeſſion: ſor no damage to the plaintiff appears. K. 
Hard. 4. | ; a 

In a bill for a portion of great and ſmall tithes in another pa- 
riſh, the vicar of that pariſh mult be a party. Baily v. I orrall, 
Y. 1722. Bund. 118-1 | | 
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The defendant, upon a bill for tithes, may plead non-refidence, (M. 15.) 


c. without ſhowing quantities and values. 
(Vide Comyns's Rep. zg, 3.) | 7 

{If bill is brought tor tithes, by the leſſee ot the parton with 
cure of ſouls, detendant may plead the non-relidence of the par- 


ſon for 80 days before filing the bill, without ſetting torth the 


1726. Bockenhain 
v. Bentfield, M. 1726. Bui. 210. 


[Sed Q. If rector and leſſec join in the bill: for by non- ref. 


| quantities, Tc. for the leaſe 15 void. Mills v. Etheridge, Ra. 725. 
Quilier v. Lowndes, Quiller v Maffenden, P. 


dence, before ſentence, he only torfeits his leaſe and rent, not his 


tithes. Atkinſon v. Peaſley. Cid. ä 
[If the plea does not ſhew that the nen- reſidence was not after 
the time wherein the tithes were demanded, it is bad. Anon. 
M.-17 26. f | GR En 
Or *defendant may plead* a modus, if he ſhews quantities and 
values. Ca. Eg. 228. : 


[If defendant pleads payment of money in ſatisfaRion, he muſt 


ſhew quantities and values. 
Bunb. 60.] _ 


Gumley v. Fomlerey, in Sc. P. 1720. 
But the ſtatute of limitations is no plea. Ca Eg. 229. | 


[For defendant is in the nature of a receiver for plaintiff, 
el 


Marfton v. Cleypole, P. 1726. Baunb. 213.] 

To a bill for tithes, ſetting forth a former bill #2 Sc. and a 
decree for theſe tithes ; after iſlue to try modus, and a verdict for 
plaintiff, defendant may plead in bar a ſubſequent ſuit in chancery, 
and iſſues directed and found for the 7044s, and decree to eſtabliſh 
them, Geale v. Wyntour, H. 1725. Bund. 211.] | 


The defendant by his anſwer ought to anſwer all the material (M. 16.) 
| The Aa- 


parts of the bill. | : 
If he inſiſts by his anſwer (and not by plea) upon a diſcharge 


by a modus, he ought to anſwer to quantities and values; and an 


examination upon interrogatories if the modus be proved, does not 
_— from a full anſwer. K. Hard. 139. (Vide Compns's Rep. 
392. 1 1 | — 
So if he inſiſts upon a modus, by plea: for the plea does not 
go to the right of the plaintiff, but to avoid the account by the 
defendant. Semb. Cont. Hard. 1 30. | | 
Yet it is ſufficient by anſwer to jay, that the lands belonged to 
ſuch an abbey, Sc. which was of ſuch an order, and thereſore by 
| Nnz EO . 31 


{wer. 


R. Ca. Fg. 228. The Plea. 
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A. 31 H. 8. ought to be diſcharged, without more certainty. , 
Hard. 322. | | 5 ö 

[If defendant anſwers, that the manor was part of the poſſeſ. 
ſions of the priors of Sr. John of Jeruſalem, it is a good diſcharge, 
Hanſen v. Fielding, P. 1726. Bunb. 214] . 

It is not ſufficient to ſay the lands were formerly in the hand, 
of the abbot of 4. one of the greater monaſteries diſſolved by 31 
H. 8. it muſt ſay they were diſcharged in his hands. Hanking 
v. Gay, in Sc. H. 1718. Bunb. 37.) 

[It is ſufficient, if it ſays that the lands where, &c, were part 
of the biſhop's palace, and therefore exempt; though he does not 
lay it perſonally in the biſhop, (becauſe the exemption goes with 
the lands; though it would be better to lay it by preſcription, As 
to lands belonging to monalteries, they muſt {et out how the pre- 
ſcription is. Benning v. Doævie, in Sc. 7. 1718. Bunb. 26. 

So if a demand be of tithes by cuſtom of things, for which 
none are due de jure, he need not anſwer to quantities or values, 
if he denies the cuſtom : for it is ſufficient that he be examined 

upon interrogatories when the cuſtom is tried. R. Hard. 188. 
[Tt is ſufficient to ſet forth what tithable matters he has, and to 
ſay he had no other tithable matters whatever. Baker v. Planur, 

P. 1722. Bunb. 108.] 3 © OY 
| [On a bill for tithe-wood, if defendant inſiſis it was timber, 
the court will preſume it was above twenty years growth, unleſs 

- Plaintiff prove the contrary. I. ld v. Mackworth, M. 1723. 
Bunb. 138. : | 
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So by bill in chancery. Vide Chancery, ( 3 C.) : 


Ye 17.) (M. 17.7) By f. 7 & 8 M. z. c. 34. /. 4. Where any quaker 
uchancelà ſhall refuſe to pay or compound for his great or /mal! tithes, or 
to pay any church rates, the two next juitices of peace of the ſame 
county, neither of whom is patron of the church or chapel, from 
whence the ſaid tythes ariſe, nor any ways intereſted in the ſaid 
tythes, on complaint of any parſon, Cc. by warrant under their 
hands and ſeals, may convene before them ſuch quaker, and exa- 
mine upon oath, or in ſuch manner as by this act is provided, 
the truth of the complaint, and aſcertain and Rate what is due 
and payable by ſuch quaker to the party complaining, and by or- 
der under their hands and ſeals direct the payment thereof, ſo. as 
the ſum orde: ed do not exceed 1o/. and on refuſal, any one of | 
the ſaid juſtices, by warrant under his hand and ſeal may levy the R 
money ordered, by diſlreſs : Any perſon aggrieved may appeal to 
the next general quarter ſcilions for the county, c. who may re- | 
rerſe or confirm the order; and no proceedings under this act ſhall oth 
be removed by certiorari, Ec. unleſs the title of ſuch tythes {hall 
be in queſtior. * Nh: 
| But this act being temporary and relating only to great and 
ſmall ty thes and church rates, it was by . 1 G. 1. . 2. 6. 6. 


J. 2. made perpetual and extended to any tythes or rates, or 4% 
| | | cultomary 


DIS M E 8. 


cuſtomary or other rates dues or payments belonging to any church 
or chapel, which of right by law or cuſtom ought to be paid for 


the ſtipend or maintenance of any miniiter or curate officiating in 


[ 


any church or chapel.“ 


* Under theſe acts, the mere circumſtance of the quakers? con- 
- zroverting the title and erting that the title was in queſtion, with- 
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oat ſhewing on what principle they diſpute the title, is not ſuffici- 


ent to found an application for a certiorari. 1 Bur. 488.* 


By ft. 32 H. 8. 7. If any having an inheritance, freehold, 
term, or intereſt in a parſonage, vicarage, portion, tithes, &c. or 
other eccleſiaſtical profit, which be or ſhall be made temporal, or 
in temporal hands, be diſſeiſed, c. he may have remedy in the 


temporal courts by præcipe quod reddat, aflize, mort d"anceſtor, quod 
ei deforceat, dower, or other writ original, &c. in like manner 


as of other lands or tenements. 


(M. 18.) 


The re- 


medy upon 


a diſſeiſia of 
tithe, 


By the /g. 27 H. 8. 28. 31 H. 8. 13. 37H.8. 4. and 1 7 
2 Ed. 6. 14. for the diſſolution of houſes of religion, and this act 


of 32 H. 8. 7. and the /. 1 U 2 Ph. & M. 8. Tithes and other 
eccleſiaſtical duties, which come to the king are temporal inherit- 


ances, and have all the incidents of other inheritances. Co. 
I. 159. 4. Vide Advowſon, (E.) | | 


And therefore, ſhall be aſſets in the hands of an heir, or exe- 
cutor. Co. L. 159. a, | ; 

A wife ſhall have dower of them. Co. L. 159. a. 

And a huſband be tenant by the curteſy. Co. L. 159. a. 

So the ſame actions and remedy ſhall be allowed for them as 


for other eſtates. 


An ejectment lies for tithes. Cro. Car. 301. R. Jon. 322. 
Sc tithes or a rectory impropriate, being lay- fee, cannot be fe- 


queſtered in the ſpiritual court, for not repairing the chancel, c. 


Semb. 2 Vent. 35. | 
*Tythes have every property of an inheritance in land, except 
that they lie in grant and not in livery : And therefore, if leſſee of 


(N) Afurance of Cithes. 


_ tithes covenant for him and his aſſigns, that he will not let any of 

the farmers in the pariſh have any part of the tithes; this cove- 

nant runs with the Hes, aad binds the aſſignee againſt whom tho 
action is brought, for breach of covenant. 3 Wil,. 25, 30.“ 


BY the /,. 32 H. 8. 7. W's of covenant, and all other writs 


i for fines, and all other Murances ſhall be deviſed and granted 
n chancery of parſonages, vicarages, tithes, Wc. as are uſed of 


other lands; and ſhall be of like force. 


DISPENSATION. 


Lide Condition, (P.)—Cop;held, (M. 8.)—Porfeitnre, (A. 11, 
12.}—Preregative, (D. 4, &c. 18, &c.) | 


" "3 


5 1 8 P O S I T T ON. 
Diſpoſition by a lite. 


Vide Barcn and Feme, (P. I, 3.) —Charcery, (2 M. 14, 15, 


DISSEISIN. 
Vide ns (H. 47. ee, (M. 18. 1 9 (I. 1. 


—Aent, (D. 15 )—Seifen, d. 1 
Novel Difſeiſin, . 

Fide Mil, (B. * Kc.) | * 

4 

 Be-diffeiſin, and Pol, dileiun. gh 
Vide Affiſe, (F. 1, &c.) of 
DISSOLUTION. * 

| 1 | a lee 
Diflolution of a Coppozation, 8 
: Vide Franchiſes, (G. 4, Kc. a 8 
e 2 

A < Si 

ok Poſpitals. * 

Vide Hoſpital, (B.—C.) p 

B 

-of Monaſteries. 5 

$i 

Fide Diſmes, (C. 5.—E. 7.) —-Monaſtery. Dea 
| KEY 5 

PS * 

of Marriage. fold 

| ” muſ 
Vide Parliament, 6.30 | ” 

h 4 | | of . 
ot Parliament, vill, 


Vide Parliament, (P. 1, 2.) = 


pi 
(A) Dittrels. 


(A. 1.) When it may be taken. 


COR all ſervices a diſtreſs may be made of common right. 
1 Doc. & St. I. 2. 6.9. Co. E. 1560.0. 

As for rent-ſervice. 45 Ed. 3. 15. 6. 1 Rel. 665. J. 37. 
on Ag YT OR | 


So for heriot-ſervice. 1 Rol. 665. J. 47. Vide Copybola, 


K. 21.) 

So for ſuit-ſervice : as ſuit to a hundred- court, or court- baron. 
1 Rel. 665.1. 40. Vide Copybeld, (K. 17.) 

So for a fine aſſeſſed in a court, a diſtreſs is due of common 
right. 1 Kol. 656. J. 4. R. 8 Co. 41.6. 

So for an amerciament in a court-lcet, for an offence in or out 
of court. D. Kel. 66. 6. 1 Kol. 665. F. R. 8 Co. 41. Sav. 9.4. 
K. cont. that there ought to be a cuſtom alledged for diſtraining, 
1 Sal. 175; R. acc. 9 H. 7. 21. 6. D. that in the caſe of 2 
common perſon there ought to be a caſtom alledged; otherwiſe in 
a leet of the king. Cro. El. 748. Vide Leet, (O. 10.) 

So a diſtreis might be for aid pur faire Fitz Chivaler, ou Hite 
marrier. 1 Rol: 665.1. 42. | 

So for a relief the lord himielf may diſtrain. 1 Re. 665. 
. | | 75 
85 pro valore maritagii. D. Cro. Car. 533. | | 

So for treſpaſs with cattle, a diſtreſs may be of the cattle a- 
mage-feaſant. | 

And a bailiff, by his office, may diſtrain without a ſpecial war- 
rant. Dub. Cro. El. 698. Vide Cro. El. 748. 

But for a thing due againſt common right, a diſtreſs cannot ba 
made witout a preſcription : As pro certo lets, he ought to Pre- 
ſeribe to diſtrain for it, as well as to have it. R. 11 Co. 44. 6. 

So for an amerciament in a court- baron. D. 11 Co. 45. a. 
Dock. & Sr. I. 2. c. 9. 1 Rol. 666. JI. 6. 5 | 

So for toll in a fair. 1 Rel. 666. J. 10, 15. Heb. 187. 

*But a diſtreſs cannot be made for the toll of goods fraudulently 


ſold out of the market, to avoid the toll: But the party injured - 


mult bring a ſpecial action on the caſe. Coup. 601.* 
So for a tax chargeable by cuſtom in a vill, &c. for the repair 
of a bridge. 1 Rol. 666. J. 20. 
So for /and-cheap, or the like cuſtomary payment within a 
vill, &c. 1 5 | | 
So for the profits of a court-baron reſerved to the lord upon the 
grant of a manor. R. Mo. 870. | 5 
So for a fine granted ro liceutia concordamdi. Se. nb. 1 IC. 240 
So for the cattle of the lord where the tenaut, la: rhe ide 


paſture. Semb. 2 Co. 208. | 
| N 14 80 


331 


5532 


Did. 1 Bur. 579. et ſeq. 
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So for a fine aſſeſſed in a leet by cuſtom for refuſing to be ſworn 
conſtable. R. Skin. 636. 5 
So for a relief upon an alienation, where due only by cuſtom 
and not by tenure, or reſervation. Jon. 133. 5 a 
So for debt, account, or contract, Qc. a diſtreſs cannot be 
taken. Doc. St. I. c. 2. 9. 8 3 
Nor for waſte, reparation, &:. Dog. & St. I. 2. c. 9. 
So for a ſervice wholly uncertain, a diſtreſs cannot be taken: 
as for ſervice in frankalmoigne. Co. L. 96. 2. N 
go if a leſſee for years n his term, he cannot diſtrain fyr 
the rent, becauſe the reverſion is not in him. 2 Wil/. 375. 
So a man cannot take two diſtreſſes for the ſame rent: or it wy; 
his folly that he did not take ſufficient at firſt, R. Mo. 7. (Cy, 
El. 13. R. Lut. 1536. e 
Tho' he alledges that the firſt diſtreſs was but of ſuch a value, 
and that it was not ſufficient. Dub. Cro. El. 13. 2. Lut. 1546, 
But for rent due at ſeveral days, he may take ſeveral diſtreſſes; 
tho? the whole was due at firſt. Mo. 7. 
[Tt may be taken for rent under a leaſe, though the tenant en. 


tered before the commencement of it. Macdanel v. Melder, P. 


9 G. Str. 550. | 

* An annuitant, who has a term for years veſted in him, to ſe. 
curg the payment of the annuity may dittrain for arrears ; for the 
grantor of the annuity is a mere under-tenant, during the term, to 


the grantee. 2 Black. Rep. 1326.“ 


*A mortgagee, after giving notice of the mortgage to the tenant 
in poſſeſſion under a leaſe prior to the mortgage, is intitled to the. 


rent in arrear at the time of the notice, as well as to what accrues 
afterwards, and he may diſtrain for it after ſuch notice, 


Doug. 279, (266.)* 


(A. 2.) At what Time, 


A diſtreſs for damage-fea/ant may be in the night: otherwiſe 
the cattle may eſcape. ' Co. L. 142. a. 
cM | 

But for a rent-ſervice or a rent-charge a diſtreſs cannot be in 
the night. Co. L. 142.8. 7 ; 

A diſtreſs for rent cannot be made upon the day in which the 
rent is payable : for it cannot be due till the laſt moment of the 
day.  Do#. & St. J. 2. c. 9. Co. L. 47. 6. 

So ĩt cannot be after the term ended. 1 Kol. 672. I. 15. Dod. 
& 8. J. 2. e. 9. G. L. 47. . = bi Lage | 
Though the leſſee continues in poſſeſſion by ſufferance, or by 
wrong, after his leaſe expired: For he is not in, in privity of the 
leaſe. Cont. Kel. 96. a. R. acc. 1 Rol. 672.1. 20. 

So a diſtreſs cannot be for rent after his eſtate is determined: 
As if a man ſeiſed of a rent-charge, or rent-ſervice, in fee, or 
for life, grants over his eſtate, he cannot diftrain for * mn 

„ 73 | ore 


Vide Dod. & St. l. 2. 


(a) 


mite 


o war 
ch ct 
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| before his grant. 4 Co. 50. 6. Ognel. 1 Rel. 672. * . Gu 


J. 162: 6. Vide Dett, (B.) ! 32 ; 

80 if a grantee of a rent for years, if he ſo long live, dies, his 
executor or adminiſtrator cannot diſtrain for thetarrears by the 
common law, nor by the ,. 32 H. 8. 37. Cro. Car 471. 

So, if a man ſeiſed in fee, tail, or for life, of a rent, or fee- 
frm, dies, his executor or heir cannot diſtrain by common law 
for the arrears incurred in his life-time. Co. L. 162. : | 

Nor ſince H. 32 H. 8. for relief, aids, or corporal ſervice. Co. 

162. 6. | | | s 
: Nor for a nomine pænæ. Co. L. 162.6. 5 5 

vet if a leſſee for 20 years leaſes for 10 years, and dies, his 
executor or adminiſtrator may diſtrain for arrears incurred in his 
life-time : for the executor repreſents his teſtator, and has the re- 
verſion and rent annexed, in the ſame plight as his teſtator had it, 
R. 1 Rol. 672.1. 35. ; | 

So, if a leaſe be de anno in annum quamdiu, c. and after a ſub- 
ſequent year commenced the leſſee dies; the leſſor may diſtrain 
upon the executor or adminiſtrator : for the leaſe continues till 
the end of the year. R. Sal. 414. (Vide Lut. 214.) 

And now by the ,. 32 H. 8. 37. An executor or adminiſtra- 
tor of any ſeiſed of rent-ſervice, charge, or ſeck, or of fee-farm 
in fee, tail, or for life, may have debt, or diſtrain for arrears due 
in the life of the teſtator, or inteſtate. | | ** 

And an huſband ſeiſed in right of his wife, may do ſo for ar- 
rears incurred in her life, before or after coverture. Sec. 3. 

So may tenant pur auter vie, his executors and adminiſtrators, 
for arrears incurred during the life of ceſtuy que vie. Sed. 4. 

And all rents in money, or in corn, cattle, pepper, &c. are 
within the ſtatute. Co. L. 162. 6. hy 

So a diſtreſs may be upon the land ſo long as it is in poſſeſſion 
of him that ought to pay, or any claiming by, from, or under 
him. R. 4 Co. 50. | 

So by the /f. 8 Ann. 14. A leſſor may diſtrain in ſix calendar 
months after a leaſe for life, for years, or at will is determined: 
So as the leſſor's title or intereſt, and the poſſeſſion of the tenant 
from whom the rent became due, be continuing. | 
And where, by the cuſtom of the country, the tenant may, 
after the, expiration of the term, and after having quitted the pre- 
miles, leave the away-going crop in the barns, Ec. of the 3 
tor a certain time, the landlord may, within that time, tho? more 
than ſix months have elapſed ſince the expiration of the term, diſ- 
train the goods ſo left in arrear. Beawvan v. Delahay et al. Bl, 
Rep. of Caſes in Eaſt. Term, 1788. (a)* _ 

So if a trader, after committing an act of bankruptcy, take a a 
houſe, and _ to pay half a year's rent in advance, where by 
me cuſtom of the country, half a year's rent becomes due on the 


| (a) The circumſtances of this caſe only apply to a diſtreſs aui iin the time 
liked by the cuſtom, but the principles on which it was decided, ſeem 
to warrant. the opinion, that à diſtreſs within ix months after the expiration of 
ich Cultomary time, would be good, wy 


day 
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day on which the tenant enters ; the landlord, after a 


under the commiſſion, and before the year expires, may diſtran Sc 
the goods on the premiſſes for half a year's rent; or if he buy the in an 
tenant's goods at the ſale under the commiſſion, he may retain the 1 Rs, 
amount of the half year's rent. 2 Term Rep. 600. * | — 
| 58 whole 
(A. 3.) In what Place. Ye 
| | | land | 
A man may diſtrain for a rent-ſervice in any part of the land for d 
Holden. 3 | | Kol. 
So for a rent charged, or reſerved upon a leaſe, upan any part But 
of the land out of which the rent iſſues. | cauſa c 
And if a houſe be upon the land demiſed or charged, a diſteſ: niſtris 
may be in the houſe, when the houſe is open. And 
So a diſtreſs may be in a houſe thro* the doors or windows, den 
1 Rot. 671. J. 7, 17. - ä | 1 thoſe fi 
If the land lies in two counties, a diſtreſs may be for the whole And 
rent in either county. 1 Rol. 67 1. J. 30. | the lore 
So if it be in the hands of many tenants, it may be for the Or, 
whole in the land of any tenant. 1 Rel. 671. J. 35. — zoidin 
[But if two parcels of land are let by the ſame leſſor tothe ſame do, | 
leflee by ſeparate demiſes, and rent due on both, there cannot be 1 it! 
a joint diſtreſs for both. Rogers v. Birkmire, P. G. 2. Sir. 1040. A 0 
. K. H. 285; 1 | | 85 ; hy 
So if = are driven to avoid the diſtreſs when the lord, Cc. — © 
is in view, they may be purſued freſhly, and taken in land out of 8 . 
his fee, or the land holden. 1 Kol. 671. J. 40. Co. I. 161. a. poles 
So by the ff. 8 Ann. 14. If a leſſee clandeſtinely carry off 11 = 
goods from the demiſed. premiſſes to prevent a diſtreſs, the leſſor, if f 
or any impowered by him, may in five days after carrying off, 5. of M 
take ſuch goods, wherever found, for the rent-arrear, and fell or FM 
diſpoſe the ſame, as if diſtrained on the premiſſes: Provided the gents 
. leſſor may not ſeize as a diſtreſs goods ſold bond fide, and for a va- | 
By the ff. „ But th 
11 G. 2. 19. luable conſideration, before ſuch ſeizure made.“ | pts 
within 30 So the king may diſtrain for a rent-ſervice in all the lands of 3 
eg his tenant held of him or of others. 1 Kol. 670. J. 15. 2 : 80, fo 
— Inft. 131. 5 | | So, fo 
open an And if the leſſee makes an under-leaſe after the arrears in- the Wo 
houſe to curred, the king may diſtrain in all the lands of the under-tenant rents and 
3 2 for the arrears: R. 1 Rol. 670. l. 25. 1 Kol. 159. 1. 45. 
time — 80, by ft. 22 Car. 2. 6. a purchaſer of a fee-farm rent (B 
And may have the ſame remedy as the king might have, by diſtreſs, upon 
diſtrain all the lands of the terre-tenant. 2 Ver. 714. 
_—_ or Pet the king cannot diſtrain in lands of his tenant, which are 
— _— not in his actual poſleſſion and manured with his own cattle : a — 
ing ofthe in lands of the tenant, demiſed for life, for years, or at wil. YT | q 
Premiſſee, 2 Inſt. 132. 2 Ver. 714. | _ * ö 
— this So, if a demiſe be of a manor, Ec. to which an advowſon be- 8 
atute.] longs, a diſtreſs for rent cannot be in the glebe of the advowlon. 0 his 6 
1 Rel. 67 1. I. 22, 35. 80 And 1 


rr 


c 


28. 
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So a man may YER for an amerciament in the ſheriff's turn 

in any lands of the party within the county: for it is perſonal. 

L $10. . %% 8 | 12 

—_ for wo. amerciament in a hundred, or leet, within the 
whole hundred, or leet. 1 Rol. 670. J. 35, 4. 

Yet a diſtreſs cannot be for an amerciament in a leet, Sc. upon 

land in the king's poſſeſſion within the precinct of the leet: 


Rol. 670. J. 50. 3 
But by the ,. of Marl. 52. H. 3. 15. nulli liceat ex qudcungue 
uſd diſtrictionem facere extra feodum ſuum, niſi domino regi & mi- 
iris ſuis, Sc. | | Fo 
And this was but an affirmance of the common law. 2 1nft. 131. 
Wherefore none can diſtrain out of the lands holden, or out of 
thoſe from which the rent iſſues. 1 Rol. 671. J. 10, 12. | 


the lord cannot diſtrain them. 2 Int. 131. Co. L. 161. a. 


zwoiding the diſtreſs. 1 Rol. 67 1. JI. 45. Co. IL. 161. 

So, if they be driven by the tenant before the view of the lord, 
tho' it be for avoiding the diſtreſs. Co. L. 161. 2. 

So, if cattle damage fea/ant are driven out of the land after 
riew, they cannot be diſtrained. Co. L. 161. 2. e 
If a man diſtrains out of his fee, treſpaſs lies. 2 Inſt. 131. 
Or, an action upon the ff. of Marlb. 2 Inft. 131. 


So by the ff. of Marlb. 15. none can diſtrain in vid regia, or 


ummuni ſtratã. 5 

Tho' it be within his fee. Sp | 

If a man diſtrains in the highway, an action lies upon the 
. of Marlb. 2 1nft. 131. | | 8 


But a man ſhall not avoid the diſtreſs, in replevin for, it ig 


not void. 2 In. 131 
But the king may diſtrain in the highway. | 
So a diſtreſs for an amerciament may be in the highw 

2 Re . 670 J. 44. | | 4 
So, for toll - tiorough, Cc. . 77 
So, for a rent-charge, if it be parcel of the thing out of which 


the rent ifſucs : for the „i. of Marlb. extends only to a diſtreſs for h 


rents and ſervices. 2 1. 131. R. Cro. El. 710. 
(B) What Things may be didlrained. 
105 (B. 1.) For Rent-Service. | 


(XJ ENERALLY, all moveable goods, and chattels of the 


letice may be diſtrained, for rent due, i 
upon the land demiled. ent due, if they are found 


So moveable gooods and chattels of the tenant, for ſervices due 


{0 his lord, g 
And of the terre- tenant, for a rent-charge, 1 
. 8e 


for during the king's poſſeſſion it is out of the juriſdiction. | 


And tho? cattle eſcape out of the fee when they are in view, | 


Or, if they be driven out for any lawful cauſe, except for | 
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So cattle of a ſtranger which are put, or eſcape into the 


out of which the rent iſſues, may be diſtrained for ſuch re 80 
11 H. 7. 4 a 15 Hl. 7. 17. 6. K. 2 Sand. 289. 1 Rl, . cor 
J. 5, ad 30. 671. O. Vide infra. | | 3 3 
Tho' they never were levant and couchant upon the land, jg 
15 H.7. 17, 3. R.2 Sand. 289. Co. L. 47.4. Lad 
The? the eſcape was for default of the fences of the ſame lay, e. 
R. 2 Sand. 89. R Pal. 43. 2 Rol. 124. 2 
And tho? the fences ought to be repaired by the leſſor bimſe 
or his tenant. Seb. 2 Sand; 289. But Sanders deabted of i. 
Dub. per Holt, Mod. Ca. 198. 8 So t 
So, if cattle driven to London are depaſtured by the way, they or an 
may be diſtrained for the rent of the land where they are de. TB. 1 
paſtured. R. 2 Vent. 50. 3 Lev. 261. | Vide i 
Tho? put there with the aſſent of the leſſor. R. 2 Yew, go, | 
3 Lev. :61. | ROE. 
* Tho? it was a common inn at which the cattle were depafſtured, 

Qu. 2 Vent. 50 And the party was relieved upon this in equi But al 
2 Her. 130. Pr. Ch. 7. | | ſant. 
But if cattie, going to market, are depaſtured by the war, in The c 
land belonging to a common inn, they cannot be diftrained for ere by 
the rent of the land. Mor R. 3, Lev. 260. But ſaid, that they So fe! 
are not privil-ged tho*.going to market. 2 Vent. g0. ay be « 

So, if A. tenant in common with B. and C. leaſes his third But . 
not 


part, the cattle of B. or C. or any depaſturing by their licence, 
cannot be taken for rent by 4. R. 2 Vent. 228, 283. . Juft 
So, if cattle eſcape into the cloſe of B. and are freſhly purſued, 


they cannot be taken for rent of the cloſe. R. 1 Brownl. 170. Ret. 6 

So, if cattle which eſcape be diſtrained for a long arrear of | 
rent, the owner ſhall be aided in equity. 2 Ver. 131. Pr, 

Ch. 8. | . | | 

| | a, | Ur 

(B. 2.) For a Rent- Charge. n 

L. 47 

But for a rent- charge, generally, the cattle or goods of 4 Furnact 


ſtranger cannot be diſtrained. Dub. 15 H. 7. 17. b. Got. Nor coj 


1 Kol. 669. J. 25. Qu. 1 Kol. 668. J. 13. R. acc. 1 Rl. by: Nor a 1 
= | | Tho” i 


So, if one joint-tenant grants a rent-charge, the cattle of hu H. d. 2 
companion cannot be diſtrained. 1 Ro, 669. J. 20. Other“ 
So, if a man makes a leaſe, and aſterwards grants 2 rent. 4. 8. 2 
charge out of the land, the cattle of. che leſſee are not diſtrainable: o thing 
for he claims paramount the charge. 1 Kol. 669. J. 45 araned ; 
So, if a rent-charge be granted out of a manor, the cattle d 3 
the copyholders are not diſtrainable. R. 1 Kol. 669. „ 6. Nor pot 


Nor a de 
Nor ute; 
lick go, 
2 ſcholai 
Nor the 
47. a. 
Nor an 2 


Or, if a rent-charge be claimed out of a manor, by preſcri- 
tion. Dub. 1 Kol. 669. J. 50. | | 

Vet where a ſtranger claims under the grantor after the grit 
of a rent-charge, his cattle are liable to diſtreſs : as, the catile c 


a leſſee, where the demiſe was after the grant. 85 
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; if a joint-tenant grants A rent, and afterwards leaſes to 
0 nes for years, his cattle are diſtrainable. 1 Fol. 669. 
J. 30, 40. 7 | i Spe Ps 

0, if part of the land charged comes to a tenant in com- 
7 gef aher part of the ſame land. R. Hob. 80. 1 Rel. 670. 


5. 
(B. 3.) For an Amerciament, Cc. 


So the cattle, or goods, of a ſttanger cannot be diſtrained 
or an amerciament, c. Cont. 1 Kol. 669. J. 7. Acc. F. 
v. B. 100. H. i ä ä 
Vide ante, (A. 1, 3.) — Leet, (O. 10.) 


(B. 4.) For Damage-feaſant. | 
But all chattels treſpaſſing upon land may be diſtrained Jamage- 


laſant. 

The cattle of 4. may be diſtrained damage. fegſant, tho“ put 
ere by a ſtranger, without his privity. R. 1 Rol. 665. D. © 
So ferrets, greyhounds, Sc. which chaſe conies in a warren, 
ay be diſtrained damage-feaſant. 1 Rol. 664. J. 40, 41. 

But a horſe upon which a man rides upon the corn of another, 


not be taken damage: feaſant. 1 Rol. 664.1. 45. Cont. per 


b. Juſtice. 1 Sid. 440. | | 
Nor a net, which a man carries in his hand upon my land. 
Rol. 664. J. 43. 8 


(c) Uhat not. 


UT for rent-ſervice, &c. things fixed to the freehold can- Vide Ante, 
not be diſtrained : as, the doors or windows of a houſe, (A. 1, &c. 


„ L. 47.0. 14 F. $8.28. 6: „ B. 1, K 
Furnaces, cauldrons, ZA faſtened to the houſe. ' Co. L. 47. 6. 

Nor corn growing upon the land. 1 Rel. 666. J. 47. Now al- 
Nor a millſtone fixed to a mill. 14 H. 8. 5. b. , 2 25 
Tho” it be removed to be picked for the uſe of the mill. 2. 19 pa 
4H. 8. 25. 6. SR, e 


Other iſe, if wholly ſevered, and removed from the mill. 
4H. 8. 25. 6. 4 | | 
Lo things of which no one has a valuable property, cannot be 
trained ; as, things feræ nature, deer, Conies, 9c. in a park 
r warren, Co. L. 47. 4. | | 
Nor poultry, fiſh, c. 2 uf. 133. 
Nor adog. Co, L. 47. a. | 
Nor utenſils of trade, or things uſed in trade : for it is for the 
wlick good, that trade be encouraged ; and therefore, the books 
: ſcholar ſhall not be diſtrained. © Co. L. „ 
- the axe, or other inſtruments of a carpenter, c. Co. 
'&;/.Q, 
Nor an anvil in a ſmith's ſhop. 14 H. 8. 25.6, 

| EE Nor 


— 


— 
—ͤĩ 
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Nor a millſtone in a mill. 14 H. 8. 25.6. 

Tho? the anvil be removed out of the ſtock, or the millgy, 
out of the mill, to be picked. R. 14 H. 8. 25. 6. 

So by the Ff. 51 H. 3. de diſtrictione ſeaccarii, beaſts of the 
plough, or which improve the land, as ſheep, Oc. ſhall uu b. 
diſtrained, if there be other ſufficient diſtreſs : which was 1 f. 
firmance of the common law. 2 Inſt. 132. Co. L. 45. 4. 

Nor a ſaddle horſe. 2 Inf. 133. 1 Kol. 667. J. 35. 

Nor armour, jewels, apparel, Oc. 2 Inſt. 1 32. 


So an horſe in a ſmith's ſhop ſhall not be diſtrained for the rex 


of the ſhop. Co. L. 47. a. 
Nor an horſe in an hoſtry. Co. L. 47. a. | 
Nor cleth, or garments in a taylor/s ſhop. Co. L. 47. 4. 
Nor materials for cloth in a weaver's ſhop. Co. L. 4. 4. x 


Cro. EI. 550, 596. 


Nor corn, or meal ſent to the mill, or market. Co. I. 47.4. 


Tho' the cloth, &c. be many days at the ſhop. Pe, Ini, 
1 Rol. 668. J. 35, 40. 
Nor any goods delivered to any perſon in the way of his trate, 
1 Sal. 250. | | 
Or delivered to any one to be carried for hire: for he is a 
common carrier as to them. R. 1 Sal. 250. 
Yet beaſts of the plough may be diſtrained, if there be 10 
other diftreſs. N | | 
And inſtruments of trade, if they are unneceſſary, 1 Cal. 249. 
So, a ſhip, fails, or tackle, for a duty which ariſes from the 
ſhip: as, for toll for goods laden upon the ſhip.  R. 1 Sal. 249. 
So utenſils of trade, &c. can be taken for a diſtreſs in the u- 


ture of an execution: as, for a rate to the poor. Per Sand. 
Ob. on/? 


. 22 Car. 2. Ch. 1. page 39. 
See this diſtinction between a diſtreſs for rent, Cc. and 1 


_ diſtreſs in the nature of an execution, very fully inveſtigated u 


1 Bur. 579 & eg.“ 
So an horſe in a cart loaden with corn. K. 1 Sid. 4. 


440. BE: 
"TA race-horſe ſtanding in a ſtable, half a mile from the int, 
may be diſtrained. Barnes 472.] | 3 

A chariot ſtanding at a livery-ſtable may be diltraines 
Francis v. Wyatt, T. 4 G. 3. 3 B. M. 1498.] 1 Rep. 453. 
So goods ſhall be privileged from diſtreſs, when they aten 


- ſe: as, an axe, Cc. with which a man is cutting wood. 
L. 47. 4 


An horſe on which a man is riding. Co. L. 47. 4. 1 Sid. 44! 
So, if a man in a journey, by ſickneſs, ſtays two or dure 
waocks, his horſe ſhall be privileged. 1 Rol. 668. /. 5. 
So, if an horſe goes with corn to a mill, and is at the houie 8 
the mill till the corn be ground. R. Cro. El. 550. : 
Or, during that time he be put into the ſtable. Per 2 J. Il ar 
b-rion cont. Cro. El. 550. | 
So, if an horſe goes with yarn, &c. to a weaver, Vc 
yarn thence, and carries it to a private houſe to be weighs 


©, or ferct 
d. als 


is hung there till the yarn be weighed. R. Cro. El. $509 59% 
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So, if goods delivered to a carrier be put into a waggon in 


a private barn. R. 1 Sal. 250. 

yet for a rent-charge, horſes in a cart loaden with corn upon 

the land may be diſtrained. R. 1 Sid. 422, 540. 1 Vent. 36. 
Tho? a man be upon the cart. Q. 1 Sid. 440. 

So things ſhall not be diſtrained which cannot be known, to be 
replevied, or to be reſtored in the ſame plight : as money out of a 
bag. 1 Kol. 666. J. 51. | 

Meal or grain out of a bag. Vide 1 Rel. 667.1. 4, 6. 

Nor corn in ſhocks or ſtraw ; nor hay in a barn. 1 Rol. 666. 
J 53. 667. 1. 16. R. 2 Mod 51. R. Jon. 197. 

Sheaves of corn cannot be diſtrained for arrears of an annuity, 


but ſheaves in a cart may; and carectat. triciti in garbis, ſhall be 


underſtood a cart loaded with ſheaves. Horton v. Arnold, T. 4 G. 2. 
C. B. Fort. 361.] | 

But now, by the . 2 V. & M. 5. any perſon, having rent- 
arrear on a demiſe, may ſeize ſheaves or ſhocks of corn, or corn 
in the ſtraw, or looſe, or hay in a barn, granary, or upon a 
hovel, ſtack, or rick, orotherwiſe, upon any part of the land charged 
with ſuch rent; and lock up and detain the ſame in the place 
where found, Ec. ſo as ſuch corn be not removed to the preju- 
dice of the owner, Oc. till replevied or ſold. 

And before this ſtatute, waggons or carts with corn might be 
diſtrained for rent: for they might be ſafely reſtored. Co. L. 
47. a. Ton. 197. + ES 

So now, corn may be diſtrained; be it threſhed or not threſhed. 
R. Lut. 214. 

[Vide ft. 11 G. 2. 19 ] 


(D) How a Diſtreſs ſhall be treated, 
(D. I.) It ſhall be impounded. 


JP VERY diſtreſs ought to be impounded in a lawful pound. 


Co. L. 47. 6. 
A lawful pound is either open or cloſe. Co. L. 47. 6. 
An open pound 1s every place in which the putting the cattle 
does not make the owner a treſpaſſer, and where he may give 


them to eat and drink without treſpaſs. Dog. & Stud. I. 2. c. 


Ye Vide 5 H. 7.9.6. | | 
it a common pound erected on th 
Py 4+ | p 28 n the manor for this * 
. Or, Ys cloſe of the party, who makes the diſtreſs. Co. 
> | NE 
Or, the cloſe or ſoil of a ſtranger with his leave. Sens. 5 H. 
7.9. Co. I. 47.6. | 
A pound cloſe is where the goods are put into an houſe 
8 mn place, where the owner cannot enter to them. Co. 
Furni- 
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Furniture, ard goods, which will be damaged by the weather, 
or are in danger of being ſtolen, ought to be put into a pound 
cloſe; otherwiſe the impounder ſhall anſwer for them. C.. . 


. | | 
If cattle be impounded in a pound cloſe, the impounder fal 


ſuſtain them without allowance for it. Co. L. 47. b. 
But if they be put in an cpen pound, they ſhall be ſuſtained at 
the peril of the owner. Co. L. 47. 6. | 

By the common law, a diſtreſs might be impounded where the 
party pleaſed. 2 ft. 106. : | 

By. the E. of Marlb. 52 H. 3. 4. it ſhall not be impounded out 
of the county. 5 
And this extends to all goods, or cattle diſtrained. 2 2 10). 

And if a diſtreſs for a rent-charge or damage: fraſant be car. 
ried out of the county, the party ſhall make ranſom. 2 11}, 106. 

If a diſtreſs be tor a rent-ſervice, he ſhall be amerced. 
2 Inſt. 106. | ; | 

And the „i. of Marl b. as to all taking of cattle is confirmed by 
the f. V. 1. 16. ö 

And by the . 1 & 2 Ph. & M. 12. no diſtreſs of catle 
ſhall be carried out of the hundred, Cc. unleſs to a pound in 
the ſame county within three miles diſtance, on pain of ;/, and 
treble damages. ä . 

And no ſingle diſtreſs of goods or cattle ſhall be impounded 
in ſeveral places to inforce teveral replevies, on pain of 5 and 
treble damages. | 1 
And none ſhall take above 44. for impoundage of any one 
diſtreſs, on pain of 5/. above the money ſo taken. 

But a lord of a manor, in a diſtreſs for his ſervices, may im- 
pound upon his manor, tho? it be in another county: for it is out 
of the miſchief, tho? it be within the words of „. of Marlb. 4. 
22 Ed. 4. 11. 11. 4 lat. 100. | 

So, if a diſtreſs be out of the county, treſpaſs does not lie: 
but he ought to have an action on the ſtatute. K. per 3 J. 
3 Lev. 48. 3 6 

So goods diſtrained ought to be removed within a convenien! 
time. - Mod. Ca, 215. 3 : 

If the diſtreſs be for rent, they ſhall be removed immediately. 
Semb. Mod. Ca. 215. | Te 

If the party quits the poſſeſſion after the diſtreſs made, before 
removal, the retaking ſhall not be deemed a reſcue. Mod. Ca. 216, 

But by the f. 2 W. & M. 5. corn or hay diſtrained ſhall not be 
removed, Sc. from the place where ſeiſed, but kept there till 1e- 

Iny che y. plevied or ſold.æx 


11 C. 2. ago : 
L..uciic, may be impounded, ſecured, and [old on the premilles, 


(D.2.) If cattle or goods diſtrained be put into a lawful pound, a0 
"Sg a a | 
: n, the owner, or a ſtranger takes them out of the pound, a fare? 
iida, un n , . 

fratto lies. F. N. B. 100. E. 


f * V. 22210 il 
4.5. 


Aud tho? a ſervant made the diſtreſs, the maſter ſhall have 
the parco frafio. F. M. B. 100. E. 3 
? 


If cattl 


pemand re 


B/. 2 


liſtrained 


8 le, may 


e or poſſ 
$0, by 
a; made, 
. Vide 
$0 the p 
M. tho? 
tice fi ni 
( 8. 2 
But good 
Who di 
ſs, an act 
vor. III 
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80, if cattle are impounded in di Hill of a franger, with his 
conſent, the diſtrainer, and not the owner of the ſoil, ſhall have 
the parco fracto. F. N. B. 100. E. | | : | 

A parco fracto lies, tho” the diſtreſs and impounding were 
without cauſe. R. Bend. 30. 1 Sal. 247. 1 And. 31. 1 Rel, 
6 z. J. . : a | | 
"Bur the lord of a manor, or the owner of the ſoil, put out 
the cattle, a parco fracto does not lie; but an action on the caſe. 
Per Jon. Win. 81. 7 | | 8 

So if the diſtreſs was without cauſe; and the owner takes them 
from the pound where the door was unlockt, a parco fractodo es 
not lie. 1 Rol. 647.1. 5. Co. L. 47. 6. 1 | 
The writ lies vi & armis. F. N. B. 100. F. Ke | 
But the writ need not ſhew to whom the property of the cattle 
or goods belongs. F. NV. B. 100. F. 
Nor what kind of cattle they are. F. N. B. 100. T. 
So a declaration in a parco fracto need not ſhew a title to make 
de diſtreſs. 1 Sal. 247. : 3 | 
To a parco fracto the defendant ſhall plead nor guilty, 
If he ſays, that being lord of the ſoil he broke the lock to put 
in others of his own, it is ill: for it amounts to the general iſſue : 


for if oy cattle did not eſcape, it is not a breach of the pound. 
1n. 80. | | | 


So, if a diſtreſs be reſcued before the imt unding, the party 4 (D. 3.) 
0 2 the diſtreſs may have a writ of re/cous. F. N. B. — — it 
bor. C. 


| lies, 
If the diſtreſs was by a ſervant, the maſter ſhall have re/covs. 
N. B. 101. F. | ES 

Reſcous ſhall be where a man reſcues, or ſets at large, goods 
wfully diſtrained. Co. L. 160. 6. Vide Reſeons, (A.) 

| If cattle diſtrained go into the houſe of the owner, and he upon 
jemand refuſes delivery, it will be a re/cous. - Co. L. 161. a. 


By f. 2 V. & M. 5. on a pound-breach or ręſcous of goods (. 4.) 
biſtrained for rent, the perſon — by . on the Reedy for 
ſe, may recover treble damages, and coſts of ſuit againſt he "— 
fender, or owner of the goods, if they be found to come to his 

e or poſſeſſion, Lut. 213. Vide Pleader, (2 S. 29.) „e n 
So, by the common law, the maſter, for whom the diſtreſs H. 11 C. 2. 
made, may have remedy by writ of re/cous. F. V. B. 101. 19. K. 10. 
Vide Reſcous, (C.) | | 
do the party may maintain an action on the caſe on the f. 2 N. 

. tho" no notice of the diſtreſs was given to the leſſee: for 

= os nothing to a wrong-doer. R. Let. 214. Vide Plead- 

„(2 S. 29. 3 | 


le- 


But goods cannot be reſcued before they are in the poſſeſſion of wits 


. 0 who diſtrains: for if he is prevented from making the diſ- co do 

15 CE "2 on the caſe lies, not reſcous, F. V. B. 102, F. ot lie. 
8 Os * 

have 4 
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So if he who takes the diſtreſs, quits the poſleſion of * 
goods, the taking of them will not pe a, re/cous, R. l 


Ca. 215. ner So th 
So a man may make re/cous, if his cattle, or goods be talen 
without cauſe ; or, if he be frequently diſtrained ſo that he cr. he 
not manure his land, he ſhall have an afi/e de ſovent dit; 
. i. - | | be 
4 As, if the lord diſtrains for rent when nothing is in arrex live 
4 Co. 11. 6. Co. L. 160. 6. | | 1 
So if he diſtrains for rent due by encroachment, the tenant diet 
may tender ſo much as is due of right, and make reſo if it he 8 
refuſed. 4 Co. 11. 6. | LR diſt 
S8o , if the tenant tenders the rent before diſtreſs, which is re. that 
faſed, and the lord afterwards diſtrains, the tenant may make 1 
refcous. Co. L. 160. 6. 2 Inft. 107. N 8 5 
So, if the lord diſtrains out of his fee, the tenant may male but t 
reſcous. Co. L. 161. a. Vide ante, (A. 3.) 1775 
Or, in a highway, or place where by law he ought not to * 
diſtrain. Co. L. 160. 6. Vide ante, (A. 3.) | 
So, if the cattle of a ſtranger are taken, the owner may make 
reſcous. Co. L. 160.6. | 
Or beaſts of the plough, tc. which ought not to be diltrained, Sc 
Co. L. 161. a. Vide ante, (B. 1, &c.— (C.) 8 v. 
Or any thing not diſtrainable by common law, or ſtatute. Cc, Bu 
. 160. 2 | x s incur 
So a reſcous may be made upon a diſtreſs for a rent charge, 80 
as well as for a rent- ſervice, if the diſtreſs is not lawful. Cv. I. ſell, 
160. a. . „ So, 
Or, upon a diſtreſs for an amerciament, which does not zpper for-an 
to be lawful; 3 : FE So 
As, if it be upon a preſentment in. a leet for diverting a higt- witho! 
way; for it cannot be diverted, tho' it may be. ops or Sal. 3 
obſtructed: but to divert is proper for a water-cowr. K 
1 And. 234. | . But 
| 55% I : | rent d 
(D. 6.) But a Diſtreſs ſhall not be abuſed. plevy 
. | | | „ thereo 
So a diſtreſs ought not to be abuſed ; for thay makes him, Wk or othe 
diſtrained, a treſpaſſer ab initio. Vide Treſpaſs, (C. 2.) rent, t 
As, if he drives it to another county, and there ſells i. F. wich 
And. 65. 1 8 3 „ or pl: 
If a horſe three times leaps over the pound, for which den praiſer 
the horſe to a flake in the pound, and the horſe chokes fun! afterw; 
by the rope. 1 Nol. 673. J. 26. | toward, 
If a man works cattle diftrained. 1 Les. 220. 4 apprai 
If a man diſtrains an hide, and for preſervation, tans l. or the 
Cro. El. 783. 2 Rol. 562.1. 25. 3 If a 
If he diſtrains a hogſhead of beer, and taſtes the liquor. *Bu 
Med. Ca. 215, 6. rent be 
So, if a man milks acow; tho? it be for the benefit of ek (:68.) 
K. 1 Rol. 673.1. 32. Ney. 119, -1 Leo. 220. Vide 2 Cri. 18 And 
Semb. cont. | 5 8 moved 
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If he cords a trunk for greater fevurity, being informed that 
e in it things of value. D. 1 Vent. 37. = 
wr” — for — benefit of the owner ſhall be allowed: as, if 
he ſcours armour taken for a diſtreſs. Lide Cro. El. 783. 
So, if cows, ' horſes, &c. are taken in Withernam, they may 
be milked or worked in a reaſonable manner : for they are de- 
livered to the party in lieu of his own cattle. R. 1 Leo. 220. | 
And when the cattle are reſtored, the labour ſhall be for their 
diet. Ow. 46. | : | | = 
'So, if ad barrels of beer are-diſtrained for rent, and the 
diſtrainer takes the liquor of one; he ſhall be a treſpaſſer only for „(Ey the r1 
that barrel. Mod. Ca. 226.“ SETAE WF 


Diſtreſſes for rent ſhall not be deemed unlawful-for any irregularity or unlawful. 
nor the party deemed a treſpaſſer ab initio: 


latisfaction for the ſpecial damage and no 
and the plaintiff recover ing ſhall be paid 
if cender of amends 


19, 20, ot be de 
act afterwards done by the party diſtraining, 
but the parties grieved thereby may recover 


more, in an action of treſpaſs, or on the cale, the . 
his full coſts of ſuit. But no tenant ſhall recover in ſuch action, 


hath been made by the party diſtraining. ] 
(D. 7.) Nor fold. 
So, by the common law, a diſtreſs for rent cannot be ſold. R (0% LE 
Yet, by the common law, the king might ſell it. 5 
But not the cattle of an under- leſſee of his tenant after the rent 
incurred: though they might be diſtrained. 2 Rol. 159. J. 45. 
So a diſtreſs for a fine or amerciament, in à leet the lord may 
ſell, or impound, at his pleaſure. 8 Co. 41. 6. | 
So, by cuſtom, he may ſell upon a diſtringas pro certo letæ, or 
for an amerciament in a court- baron. R. 1 Sal. 379. 
So where a ſlatute gives an execution for a penalty by diſtreſs, 
without more, the officer may fell. R. 2 Jon. 25. R. 1 
Sal. 379. | N e 


But now, by the /. 2 V. & M. 5. if goods be diſtrained for (P. 8.) 
rent due, on demiſe, or contract, and the owner does not re- e by 
plevy them in five days next after ſuch diſtreſs taken, and notiſte 
thereof with the cauſe of taking, left at the chief manſion, 

or other moſt notorious place of the premiſſes charged with the 

rent, then after ſuch diſtreſs, notice and five days, the diſtrainer, 

with the ſheriff, under-ſheriff, or conſtable of the hundred 

or place, may cauſe the goods to be appraiſed by two ſworn ap- 

praiſers, (whom the ſheriff, under-ſheriff, Ic. may ſwear) and 
afterwards may ſell the ſame for the beſt price that can be gotten, 

towards ſatisfaction of the rent, and charges of ſuch diſtreſs, 
appraiſement, and ſale, leaving the overplus, if any, in the hands 
or the ſheriff or conſtable for the owner's uſe. 2 

i a diſtreſs be for rent, notice of it ought to be given. 

*But in the notice, it is not neceſſary to mention, <v4en the 
ne due for which the diſtreſs was made. Doug. 281, 
And all goods diſtrained, except corn and hay, ought to be re- 
moved immediately, R, Med. Ca. > | | 
| Oo 2 But 
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But notice may be given to the tenant in perſon, as well z 
left at his houſe, &c. R. 7. 7 W. 3. B. R. inter Walter and 
Rumball. 1 Sal. 247. ide 1 Ld. Ray. 54.) 

And if they are not the goods of the tenant himſelf, notice io 
the owner of the goods is ſufficient. R. 4 Mod. 394, g. in 
trover, or other ation for the goods, by the owner. 1 
Sal. 247. | EO, 

But if the tenant had brought a replewin for the goods, notice 
to the owner had not been ſufficient, without notice alſo at the 
manſion of the tenant, or other notorious place upon the pre. 
miiſes. 1 Sal. 247. (Vide 1 Ld. Ray. 54.) 

So, if a diſtreſs be upon land within two hundreds, the con- 
ſtable of the hundred, where the diſtreſs was impounded, may 
ſwear the appraiſers.  R. 4 Mod. 395. 1 Sal. 247. Vid 
Ld. Ray. 91 | | 
Vet a diſtreſs cannot be conveyed to a remote county, 

T Sal. 247. 5 | 

A ſale by the diſtrainer or his ſervant is ſufficient, tho? the ſhe- 
riff, Ic. be not preſent at the ſale. R. T. 7 V. z. B. R. iner 
Walter and Rumball. Vide 4 Med. 390. | 55 

And a ſale for a price at which they were appraiſed, ſhall be 
intended the beſt price, if the contrary does not appear. R. inter 
Walter and Rumball. 4 Mod. 391. (Vide 1 La. Ray. 55.) 

So now by the /f. 4 G. 2. 28. remedy ſhall be by diſtreſs and 

fale, for rents-ſeck, of aſſiſe, and chief rents, paid three years in 
twenty years before that ſeſſion of parliament, or afterwards 


(By the f. created, as for rent reſerved on leaſe. * 


11 G. 2. 19 


notice of the place where goods diſtrained are depoſited fhall within one week be given 
to the leſſee or left at his laſt place of abode ; and if after a diſtreſs for rent, taken of corn 
Sc. growing, &c. the ren: and colts of the diſtreſs be paid, or tendered, the diſtreſs (hall 
ceaſe, and the corn, &c, ſhall be delivered to the tenant. 

And by the ſame ſtat, diſtreſſes may be impounded, appraiſed and ſold on the premiſſe: 


D. g.) 
When not. 


„A diſtreſs canno: be ſupported on a rent-ſeck, but on the au- 


thority of this ſtatute, and therefore the avowry muſt ſtate, that 


the rent had been duly anſwered, or paid for the ſpace of three 
years, _ the ſpace of 20 years before the firſt day of the 
ſeſſion of parliament, when the ſtatute paſſed. Di#. per Buller 
J. Doug. 628, (605.)* ER | 

Yet by ,. 2 IV. & M. 5. if diſtreſs and ſale ſhall be made 
for rent, when no rent is duc, the owner of the goods diſtrained 
may by treſpaſs, or action on the caſe againſt the diſtrainer, his 
executor or adminiſtrator, recover the double value of the good 
diſtrained and ſold, with full coſts. Vide 4 Mod. 231. 

And the plaintiff need not alledge a demiſe in form. K. 4 


Med. 2 32. 


And it is ſufficient to ſay, that the defendant took the good? | 
nomine diſtrictionis. N. 4 Mod. 232. | 


DISTRESS. 


Replevin. 


When replevin lies upon a diſtreſs. Vide i 2 
Plaader, (3 K. 45 Kc.) ; 


vide more of title Ditreſs, 3 in 1 (D. 2. 13 
(2 8. 19. _ M. 25.)—Rent, (D. 3, &c. )—Seifin, (E.)— 
Sewers, (E. 6.) J 


DISTRIBUTION. 
Diſtribution of a Bankrupt's Eſtate, 
Fide Bankrupt, (D, 30, 31.) | f 
Diſtribution of an Jnteſtate's Eſtate, 
Vide ann., (H.) — C hancery, (3 D. 1, Kc.) 


Diſtributive Moꝛds. 

Vide Parols, (A. 13.) 
DISTRINGAS. 
Lide Enqueſt, (C. 6.) —Procgſ, (P. 7.) 
DISTURBANCE. 


We 42 1 the Caſe : for a Difturbance. —Pleader, (31. 6.)— 
Quare Impedit, (D.) 


DIVINE SERVICE. 
Vide Sacraments, (B.—E.) 
D IVOR CE. 


6 (8. 43.) Baron and Feme, (C. 1, &c.)—Derwer, 


(A. , 4 8 . 12.) 


Dp 0668s. 
Vide Chaſe, (M.) 
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me 
(A) The Oiginal ot it, &c. 1 
K dre E king founds a church, hoſpital, or chapel, and ex. fur 
empts it from the juriſdiction of the ordinary; this ſhall be wy 
a donative. Co. L. 344. 6. ' . | 
So if he founds it, tho' he does not exempt it by expreſs words, {ub 
Co. L. 344. a. 5 | ceſ 
So it a ſubject, by the king's licence, founds a church, or cha. bur 
pel, to be exempt {rom the juriſdiction of the ordinary, it {hall 
be a donative : and this was the original of all donatives. Ct, pra 
L. 344. a. . | Co. 
Originally all abbies and 22 were donative. 8 
So all the biſhopricks in England were donative by the delivery and 
of a crozier and ring, till by a charter 5 June 17 Job. they were [ 
made eligible. Co. L. 344. 13 
A prebend, chantry, and chapel may be donative. Co. I. . 
344- a. ſe. « : | | * diat 
And at this day a parochial church of the king's ſourdazion, ma) 
may be donative, and ſhall have the cure of ſouls. - 2 Kc. 341. per! 
J. 20. | 3 Rep 
_ So if it be of the foundation of a ſubject. Semb. Co. L. 144. C 
. 2 Roi. t. J. 30. 2 Cre. 63. r / 
But generally, a donative has not curam animarun, where it 8 
has not preſentation and inſtitution. Per Tavuiſd. and Keeling, F. 1 
1 Mod. 11. : E 
A donative is exempted from the juriſdiction of the ordinary. and 
Co. L. 341. a: -- | Fl duC 
And therefore the incumbent need» only have the donation be 
from the patron, without admiſſion or inſtitution by the ordinary, S 
Co. L. 344. a. Dav. 46. 4. 2 Cre. 63. EO whe 
And a lapſe does not incur for want of a donation, if * 
it = not ſpecially provided in the foundation. Co. L. 344-6. 45 j 
2 Cro. 517. | 15 h 
| But by . 1 G. 1. fl. 2. c. 10. / 6. Such donatives 25 by and 
\ that ſtatute receive the benefit of queen Anne's bounty, ſhall be * 3 
ſuhject to lapſe, Ic. in the ſame manner as preſentatives, /- *» Re. 
88 that tho? the lapſe be incurred, yet if the perſon entitled 4 
Il nominate before advantage taken of the lapſe, his nominath 1 
on ſhall be good. Vid. 1 Term Rep. 396.“ c 
. The — cannot viſit; but the patron may. Co. L. 34% 5 F 
av. 46. 6. | | 
If ine king be patron, he viſits by his chancellor. Co. I. 30. = 
a Vide Viſiter, (A. 2.) : 75 3 7 
* : ſubject, he viſits by commiſſioners. Co. L. 344. 4. 2 F. ; 
341. J. 30. Vide Viſitor, (A. 4.) | My 
So the patron el — deprive for hereſy, or other oftence. * 
K. Tel. 61,2, | Thy is p; 
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The patron ſolely ſhall inquire of the reparation, and orna- 
ats. 1 Mod. Go. © | | 1275 MOOT. 

"If ihe Liſhop aim eddles with that which belongs to the pa- 
tron, a prohibition ſhall go. 1 Mod. go. ; . 

vet the incumbent ought to be infra facros ordines ; for his 
function is ſpiritual. Co. L. 344. a. if the donative has -a cure. 

2 Rol. 341. J. 35. R. Tel. 61. 1 3 

The incumbent of a donative muſt be 23, in deacons orders, 
ſubſcribe, read, fc. as for any other benefice : but it is not ne- 

ceſſary for him to prove the performance of them. Poavell v. Mil- 
burn, M. 13 C. 3. 30% 355.) 3 

And if he be diſturbed, the patron ſhall have a guare impedit 
praſentare ad eccleſiam, and ſhall count upon the ſpecial matter. 

Co. L. 344. a. Vide Pleader, (3 I. 6.) 7 e 

So he may be cited to take a licence from the biſhop to preach ; 

and a prohibition does not go. R. 1 Mod. go. 2 Keb. 876. 

[He need not have a licence to preach. Powell v. Milburn, M. 

13 C. 3. 3 Will. 355] | 5 a „ 

In the caſe of a donative, the party is in full poſſeſſion imme- 
diately on his nomination without the biſhop's licence, and he 
may maintain an action for money had and received againſt any 
perſon who takes the profits. Did. per Aſbburſt F. 1 Term 

Rep. 403.* * Wy 4 * | 

Or for marrying there without licence. R. per 3 J. 1 Sid, 432. 
1 Med. 22. F | | | 

So if he preſents to a donative by ſimony, it will be within the 
ft. 31 El. 6. R. Cro. Car. 331. | 
But if it be doubted, whether it be donative or preſentative, 
and any ſues for induction, a prohibition does not go: for till in- 
duction the incumbent has no remedy to try the right; and if it 

be a donative, the induction is null. R. Cro. El. 65 3. 

So if a patron preſents his clerk to a donative, to the ordinary, 
who admits and inſtitutes him; it ſhall never be donative after- 
wards, but always preſentative. Co. L. 344. a. 2 Rol. 342. J. 
45. 2 Cro. 63. | 5 5 

But a preſentation to a donative by a ſtranger, and admiſſion 
and inſtitution upon it, do not make the church preſentative. Co. 


F 


IL. 344. 2. 2 Kol. 342.1. 50. ; 
Or to a donative created by the king's letters patent. Per 2 J. 
Sal. 541. 


If an incumbent of a donative reſigns his church to the patron, 
the property is deveſted out of him, without other ceremony. &. 
2 Cro. 63. Tel. 61. Mo. 765. 5 "5:2. wh 

And if there be two patrons, if he reſigns to one of them, it 
the other aſſents. R. 2 Cro. 63. | | | 
* if he reſigns to one of the patrons and a ſtranger. K. 

el. 61. | 5 | 

A reſignation in the words of the donation, as of his church, 
amounts to a reſignation of the whole. R. 2 Cre. 63. Tel. 61. 
But if the patron refuſes to make a donation when the church 
is parochial, the ordinary may compel him to make it; for he is 
not exempt, tho” the church is. Per 4F, tel. 61. | 

| 0 4 [If 
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DO W EK 
If 4. ſeiſed of advowſon of donative, the church 


void, A. dies (the church ſtill void) having firſt made his will and 
B. executor, it deſcends to the heir at law : was it preſentate 
the executor would have title. Reppington v. Tamworth Sch, 


F. 30.3. 2Wiſ 150] 
DOUBLE DECLARATION. 
| Vide Pleader, (C. 33.) = 
DOUBLE PLEA, 
Vide Pleader, (E. 2.) 
DOUBLE REPLICATION, 
Vide Pleader, (F. 16.) 


„ 9 


D OW E R. 
(A) Dower by the Common Law. 
(A. 1.) What Wife ſhall be endowed. 


OWER is by the common law, by cuſtom, ad oſtiun eccle- 


AL a, ex afenſu patris, or de la pluis beale. 

Dower by the common law is, when a woman. takes an huſ. 
band ſeiſed in fee, in general tail, or as heir to a ſpecial tail, after 
the death of her huſband, (if. ſhe be then 9 years old, ) ſhe ſhall be 
endowed of a third part of all lands and tenements of which her 
huſband was ſeiſed during the coverture, to hold in ſeveralty for 
her life. Lit. S. 36. | | 

Every wife regularly ſhall be endowed, 

Tho' ſhe was a nef before marriage. Co. L. 31. a. 

Tho? ſhe was divorced à men/a & thero, Co. L. 33. 6. or di- 
vorceable & vinculo, if the huſband died before the divorce. Co. 
Z. 33. a. | 8 

Tho? the wife was attainted for felony, Cc. if ſhe was after- 
wards pardoned before the death of her huſband. Co. L. 33. 4. 
Vide poſt, (F. 1.) | 
Though her huſband was an ideot, or non compos, or outlawed. 


Cs. L. 31. 6. 


Attainted for felony, treſpaſs, præmunire, hereſy, c. Co. 
L. 31. a. 

Tho? the huſband was a villein to a common perſon, if che huſ- 
hand died before the entry of his lord. Co. L. 31. 4. 1 
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80 where the huſband was attainted for treaſon, after the at- 
tainder reveried by error. Mo. 639. | 


(A. 2.) What not. 


But if the wife of a ſubject be an alien, ſhe ſhall not be endow- 
ed. Co. L. 31. b. Viae Alien, (C. 1.) | | 
Nor the wiſe of an alien. Co. £..3t. a. 
Nor the wife of the king's villein. Co. L. 31. a. 


nizen, ſhe ſhall not be endowed. . Co. J.. 33. a 

So if the marriage be divorced a viaculo, the woman ſhall not 
be endowed. Co. N. 33. 6. 1 Rol. 681. K. 47 Ed. 3. pl. 78. 

Nor if a wife elopes from her huſband, and be not mid 
Vide poſt, (F. 3.) 

So the woman ſhall not be endowed, if it be not a lawful mar- 
riage : for it ſhall be tried by the biſhop. 1 Leo. 53. 

So if the huſband be attainted for high treaſon, his wife ſhall 
rot be endowed. Co. L. 31. a. for the F. 1 Ed. 6. 12. which 
allows dower to. the wife of a perſon attainted of treaſon, is re- 
pealed as to this by the . 5 & 6 Eg. 6. 11. Co. L. 37. 4. 41. 4. 
Vide pot, (F. 1.) Fide Forfeiture, (B. 2.) 

Tho the treaſon was committed after the title. to dower com- 
nenecd. Co: L. 31.4. 1 Leo. 3. 

So a Jew, who is not converted to chriſhanity with her huſ- 
band, ſhall loſe her dower. Co. L. 32. a. 
= So che wife ſhall not have dower, if the huſband be attainted 

for treaſon, tho afterwards pardoned. 1 Leo. 3 

So if a huſband takes a wife, living his 3 vides the ſe. 
ond — is null, and the wife wal not be endowed, Perk. 


304 

S0 if a wiſe takes a ſecond huſband: in the life of the former, 
be ſhall not be endowed Perk. S. 395. 

80 1 a woman be contracted to a huſband, who dies before the 
purriage is compleated. Perk. S. 306. 


(A. 3. At what Age. 


A wife ſhall be e if ſhe be of the age of nine years at 
de Ceatn of her huſband ; tha? ſhe cannot aſſent to the marriage 
fore ihe age of twelve years. Co. L. 33. a 

T! _ * taſbund was under the age of nine years. Co. 
3. 4. 40. 

Though the 11 aliens the land before the wife attains her 
je of nine years. Co. L. 33. a 

Though the wife was above the age of 109 years; ; o that 
N ſhe could not have iſſue. Co. L. 40. 4. 1 Rel. 675. 


bu a wife ſhall not have dower by the common law, if ſhe be 
aver the age of nine years at the death of her huſband, Co. 
33. 4. Vide 1 Rol. 678. 4.15. 

Yet 


So if an alien, after alicnation by her huſband, be made a de- 
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vet a wife may have dower ex A eſu patris, or ad oſtium tech 
before ſuch age. Co. L. 37. a. Haga ft | ecchfe 


(A. 4) Of what Seiſin. 


A wife ſhall be endowed where the huſband had a ſeiſin in lay 
as well as where he had an actual ſeiſin. Co. L. 31. a. ; 
And therefore, if after a deſcent of land, the huſband dies he. * 
fore entry, his wife ſhall be endowed. Co. L. 31. a. |: 
So a wife ſhall be endowed, though the ſeiſin did not continue 6: 
till the death of the huſband: As if a man ſeiſed in fee takes 2 . 
wife, and then ſells, or aliens his lands to another and his heirs, ve 
Coll. M. | SY | 
So a wife ſhall be endowed, tho” the eſtate of her huſband be att 
evicted by. an elder title, after.cefer of the eviction: Asif the ma 
randfather enfeoffs the father, and afterwards. the wife of the 
grandfather recovers dower from him, and dies; the wife of the bar 
father 3 be afterwards endowed of the ſame land. Cz, and 
£55 1. 6. 15 Ht dic: 
So if land deſcends to the father, who dies, and lis wife is en- was 
dowed ; if the wife of the grandfather recovers her dower againſt 1 
her, and afterwards dies, the wife of the father ſhall have the land witc 
after her death. Co. L. 31. 6. | 7 by 
So the; wife ſhall be endowed, where the eſtate of the huſband 474 
is evicted by covin : As if a man recovers againſt lim by hs It 
reddition, without right. 2 IA. 349. 1 85 ware 
So by the . W. 2. 4. If there be a recovery by default, and chan 
he cannot ſhew that the recoveror had a right. 2 14. 343. Perk 
So a wife ſhall be endowed where the huſband had the eſtate, So 
tho' it was upon truſt to give to another: As if a feoffment be u title, 
A. upon condition that he enfeoff B.; the wife ef 4. ſhallbe 80 
endowed. 1 Rol. 67 8. J. 36. | back 
If a bargain and ſale be to 4. in fee, in conſideration that be and tl 
re-demiſe to the bargainor, upon a condition to be void; wo k for th 
be in the nature of a mortgage, yet the wife of A. ſhall be er Dy. 4 
dowed : For it ought to be a bargain to two rf he would avoid No 
dower of the wife; and therefore equity will not give relief. 2 ſeoffm 
tified to Chancery. Cro. Car. 191. 3 . 3 il 
5 les, 1 
(A. 5.) Of what, not. | dns 
G 
But a wife ſhall not be endowed, where her huſband had : ſcitin ii 
only for an inſtant, or as an inſtruuent: As if ceftuy que % 80 
the /. 1 R. 3. and before the /. 27 H. 8. 10. ha male be bro 
feoffment, his wife would not be endowed. Co. L. 31. b. | not he 
So if a ſeoffment be now to. B. and his heirs, to the uſe of the // 
and his heirs : the wife of the feoffec ſhail not be endowed. out ot 
Nor the wife of the conuſee of a fine who renders the efiat Bot be 
the conulor. Co. L. 31. 6, 2 Co. 77»... 3 
| | £2: | . %1C © 
; tie on 


opyhold eſcheats to the lord of a manor, who afterwards 

| = i 5 copy; his wife ſhall not be endowed of it. K. 
. 2. ä : 

+ i 1 pays the money at the day, the wife of the 

mortgagee thall not be endowed. Cro. Car. 111. 

O: 1t he redeems by conſent after the day. 2. 1 Rol. 679. O. 

so if tenant for life wakes a feoffment ; though he has a fee, 

who gives a fee, his wife ſhall not be endowed : for the ſame in- 

fant chat he had a fee, it was out of him. 2 Cro. 615. 1 Rel. 

670. 4. . 3 

8 it oy makes a feol{fment ; tho? the eſtate was ſe- 
vered for an inſtant. 2 Cre. 615. . | 

So if tenant in ſpecial tail makes a feoffment, with a letter of 

attorney, &c. and then takes a wife, and afterwards livery is 


made. N. 2 Cro. 615, 1 Rol. 676. J. 50. 
So a wife ſhall not be endowed, where the ſeiſin of her huſ- 


band is wholly defeated : As if land deſcends to A. who enters, 


and then his mother recovers dower from him, and afterwards 
dies; the wife of A. ſhall not be endowed: for the ſeiſin of A. 
was entirely defeated. Co. L. 31. a. TS 
It a feoffor enters upon a feoffee for a condition broken ; the 
wite of the feoffee ſhall not be endowed : for his ſeiſin is defeated 
by the re- entry of the feoffor. Perk. S. 311, 312.' 1 Kol. 
Dog | 


It land taken in exchange, or allotted upon partition, be after- 


wards recovered in value, upon eviction of the land given in ex- 


change, Cc. the wife ſhall not be endowed of the land recovered. 


Perk. F. 4096 %% . j 

SO it tlie ſeiſin of the huſband be evicted by a recovery upon 
title, his wite ſhall not be endowed. 2 It. 349. : 

do it tenant in ſpecial tail makes a diſcontinuance, and takes 
back an eſtate in fee, and afterwards takes another wife, and dies, 


and the iſſue in tail enters; the ſecond wife ſhall not be endowed : 


for the ſeiſin of the fee is defeated by the remitter. Co. L. 31.6. 


Dy. 41. a. 


Nor where the eſtate of the huſband is determined: As if a 


feoffment, or covenant to ſtand ſeiſed, Sc. be to the uſe of B. 
and nis ners till (marries; B. dies, his heir takes a wife, and 
dies, and then C. marries ; the wife ſhall not be endowed. Das. 
3 Keil: 676, . | | | 

dv a wite ſhall not be endowed, where her huſband had not 
ſelun 10"taR, or in law, during the coverture. Co. L. 31. a. 

So if a bargain and ſale be upon condition, and the condition 
be broken, and the bargainor dies before entry ; his wife ſhall 
not be endowed : For tho” the uſe reveits without entry, yet by 
me, 27 U. 8. the uſe is incorporatated with the land, and with- 
out "atry he is not ſeiſed of the land, and therefore his wife ſhall 
not by endowed, 6 Co. 34. a. bY: 55 | 
„So wife ſhall not be endowed of land given in exchange, and 
ic of land taken in exchange: but ſhe has her election to have 
tie one or other. Co. I. 31, 6, = | 
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(A. 6.) Of what Eſtate. 


A woman ſhall be endowed, where her huſband was ſeiſed in E 


fee, in tail general, or as heir in ſpecial tail. Lit. S. 36. 

And generally, in every caſe, where the iſſue which the hy. 
band may have by his wife by poſhbility may inherit, as heir tothe 
huſband to ſuch -eſtate in the tenements as the huſband haz, his 


wife ſhall be endowed. Lit. S. 53. | 


And therefore, where land is given to A. and the heirs of his 


body upon B. his wife begotten ; tho” A. be donee in ſpecial tail 


B. ſhall be endowed : for her iſſue may inherit the ſame eſte as 
heir to the huſband. Lit. S. 5 3. . 
So jf an eſtate be limited to A. for life. remainder immedi 
to him in fee, or in tail, without any meſne remainder ; his wife 
ſhall be endowed ; for he has both eſtates in him. 1 Rel. 677, |, 
26, 25. Fer. 6. 366. -- | | 
[If A. ſenior & ux. and A. junior & ux. covenant to levy a fine 
to the uſe of the conuſees, which is done; and the conuſees by 
leaſe and releaſe convey to the uſe of A. ſenior for life, and to his 
wife if ſhe ſurvive, then to A. junior, (his ſon and heir-apparent) 
remainder to his firſt and other ſons in tail-male, remainder to his 
daughters in tail, remainder to A. ſenior in fee, with power to 4. 
junior to ſettle on any other wife; A. ſenior & ux. die without 
other iſſue, in the —— of A. junior; his wife dies; he mar- 
Ties again, and dies without iſſue; his wife is entitled to dower in 
theſe lands. Hooker v. Hooker, H. 7 G. 2. B. R. H. 13.) 
So if there be a meſne remainder for years; but cet executio 
during the term. Perk. S. 336. R. 1 Sal. 254. Lut. 729. 
So if there be a meſne remainder for life, who ſurrenders his 
eſtate to the tenant for life. 1 Rol. 677. J. 18. = 
Tho? the ſurrender be upon condition; for the eftate is gone 
till the condition is broken. 1 Rel. 677. J. 20. 
So if an eſtate be to 4. for life, remainder to B. for years, re- 
mainder to A. in tail or in fee; the wife of A. ſhall be 
R. 1 Sal. 254. Lut. 733. b 3 
So if an eſtate be limited to 4. for years, remainder to B. in 
tail, or in fee; the wife of B. ſhall have dower of the reverſion 
or remainder. Lut. 733. ä 5 
So if a man makes a leaſe for years, rendring rent, and takes 2 
wife, ſhe ſhall be endowed of the reverſion and a third part ofthe 
rent. Co. E. 32. . R. 1 Rel. 678. J. 15. 


ſhall ſtay during the term. R. 1 Rol. 678. J. 20. | 
So if a term be to A. remainder to B. in tail, &c. though the 


term be — truſt to attend the inheritance, the wife of B. 
0 


not have dower till the expiration of the term. R. Ca. Parl. 71. 

And if ſells, and the term is aſſigned to defend the pur - 
chaſer; chancery will not decree the truſt of the term to the viſe 
for a third part. R. Ca. Parl. 69. | = 


Yet if no rent be reſerved upon the leaſe for years, execution 
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in equity to tenant in dower, againſt the heir at law. R. Ca. 
0 1 the huſband has a defeazable eftate in fee, tail, &c. his 
viſe ſhall be endowed till his eſtate be defeated. 1 Rel. 677. /. 
27, 40. Vide ante, (A. 5. 5 

As if huſband and wife leſſees for life make a ſurrender to the 
Jieſfor, which is avoidable by the wife leſſee ; yet the wife of the 


l. 30, 45. : : 12 
50 = wife of a diſſeiſor till the diſſeiſin be avoided. 1 Rol. 

677. J. 47. 1 | ; 

25 if Boland and wife, and A. be tenants in common, and 


bis part againſt his heir. R. 3 Lev. 84. | 


* 


(A. 7.) Of what, not. 


But if there are joint-tenants in fee, and one dies; his 

ife ſhall not be endowed: for the eſtate ſurvives. Co. I. 

1. 6. 5 85 

So if the huſband be ſeiſed in ſpecial tail; the ſecond wife ſhall 

t be endowed : for the iſſue of the ſecond wife cannot by poſ- 

bility inherit the ſame eſtate as heir to the huſband. Lit. S. 53. 
Tho? the iſſue of the wife by poſſibility may inherit to him: 

if tenant in tail general makes a feoffment, and takes back an 

ate to him, and his wife, and the heirs of their bodies, the 

jfe dies, and the huſband takes another wife, and dies; the ſe- 
d wife ſhall not be endowed : for during his life he was ſeiſed 

ſpecial tail, tho” the iſſue by the ſecond wife by poſſibility might 

it. G. . 1. . | ES 

So if wy huſband has only an eſtate for life, his wife ſhall not 
endowed. | 

Though the eſtate be to him and his heirs for the life of B. 

Rel. 676. 1.43. D. cont. 1 Sand. 261. Fide Eſtates. 
Tho! the-inheritance be alſo to the tenant for life, if it be not 
uted in him: As if it be to A. for life, remainder to B for 

or in tail, remainder in fee, or in tail to A.; the wife of A. 

| not be endowed. X. 1 Rel. 677. J. 15. Perk. S. 333, 335. 

254 „ | 

jo if an eſtate be granted to A. and B. and to the heirs of B. 

d dies ; his wife ſhall not be endowed ; for the fee was not en- 

ly executed during the life of 4, Perk. S. 334. 

o if the remainder-man for life, or in tail, grants his eſtate to 

n — 1 for it was guaſi a reverſion in him in remainder. 

l. 677. l. 5. hs | 


o if there be a remainder for the life of tenant for life upon 
to preſerve contingent uſes. R. 3 Lev. 437. 


d if the huſband has only a term for years, his wife ſhall not 
owed by law or equity. Ca. Par! 52. | | 


So 


hut a term upon truſt to attend the inheritance ſhall be decreed - 


leflor ſhall be endowed till the ſurrender be defeated. 1 Rol. 667. 


e huſband dies before partition; the wife ſhall be endowed of 


3 
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| ſhall not be endowed in law or equity. Ca. Parl. 71. 


\ tenements of which her huſband was ſeiſed during the cover- 


| $0 if 4. be ſeiſed in truſt for B. in fee; Be. the wife of y, | 


[If land is conveyed to truſtee and his heirs, and to the uſe o 
him and his heirs, to ſtand ſeiſed to the aſe of the heirs of 4. and 
4. deviſes this truſt eſtate to B. who dies, ' B.”s wife is not down. 
ble of it. Attorney-general v. Scot, M. 9 G. 2. C. T. F. 38. 


| (A. 8.) Of what Lands and Tenements. 
A wife ſhall be endowed of the third part of all ſuch lands ad 


ture. 2 | "i 
And therefore, a wife ſhall be endowed of a rent-ſervice, 
charge, or ſeck. Co. L. 32. a. | 
Of common certain, appendant, or appurtenant. Ce. I. 
2.8 4 | 
And it ſhall be intended common appendant, if it does not ap- 
pear to the contrary. R. Jon. 315. | 
Of tithes. FYide Co. L. 32. 24. a 
So a wife ſhall be endowed of the chief manſion, or meſſuage 
of her huſband. Co. L. 31. b. . Ns $19 | 
Tho it be a caftle: For Mag. Charta, 7. ſhall be underflood 
only of a caſtle for defence of the realm. Co. I. 31.6. 
Tho! it be the capital ſeat, where her huſband was a baron of 
the realm: for caput baroniæ is underſtood of the principal feat of 
feudal baronies given by the king to be held for the defence of the 
realm. R. 1 Sal. 253. 3 Lev. 401. 5 Mod. 65. Stin. 502. 
[Dower does not lie of a tenement. Kent v. Kerry, P. 11 b. 
Str. 625. Sq | 
It lies of a meſſuage or workſhop. Bern v. Bern, M. 86.2. 
J. R. H. 2. 1 | 
So | ſhe ſhall be endowed of intire tenements, - though b 
cannot be by metes and bounds : As of a mill; and ſhe fb 
* the chird toll-diſh, or the whole mill every third month. (4 
1 a 
So of a villein; and ſhall have his labour every third & 
week, or month. Ce. L. 32. a. X 
Of the profits of a fair, or office. Co. L. 32. 4. 1 
Of ſtallage, a dovecote, a piſcary; and fhall have the dat 
fiſh, or tertium j actum retis. K. 
Of an advowſon : and ſhall have the third tum. (. 


. 


” 


(A. 9.) Of what, not. 


Nut the queen ſhall: not be endowed of the crown of Fr 
I Nel. 676. J. 3. * i | d | | 
5 So a wife ſhall not be endowed of common in groſs urcet- 
en. 315. Pn: 1 
So by the common law, a wife ſhall not be endowed of 
tels, tho” by the civil law the may. 1 Rot. 675. l. 40. 


acer; 


of © 
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(A. 10.) When title to Dower commences. 


To a title to have dower three things are necellary.; ; marriage, 


ſeiſin, and the death of the huſband. © Co. L. 31. 4. 32. 4. 
(A: $5 Aſſignment of Dower; Quarentine. / 
By the ff. Mag. Charta, 9 H. 3.7. Vidua maneat in capitali 


nmeſſuagio mariti ſui per 40 dies, infra quos dos ei afignitur and 
this term * 40 days is called her quarentine. "C6 25 . 5. 34- 5. 


2 Inft. 16 

But by the ſame e flatute, f domus illa fit caftrum, Hint competent 
provideatur in quã poteſt morari donec dos ei affignetur'; ; * Beat 
rationabils eftover ium ſuum interim. 


And therefore, the wife ſha have quarentine only for 40 days. 


: Cor L. . 


Tho? before the conqueſt ſhe would have had i it for a year. Co. 
Z.. . 
The quarentine ſhall be allowed in the Wise maile of 


the huſband, of which ſhe is dowable. 2 1. 17. 
Tho' it be called a caſtle; if it be not 9 for war, but | 


for habitation. Co. L. 32. 6. 34. 6. 2 Inſt. 


Though it be the principal manſion of a 1 or peer of the 


realm. R. 3 Lev. 401. 5 Mod. 65. 1 Sal. 253. 
And the wife during her quarentine ſhall have ſuſtenance de bo- 


nis viri. 2 Inſt. 1 


And if ſhe be 3 of her quarentine, the wife ſhall have a 
writ to the ſheriff, which gives a commiſſion to him to make pro- 


ceſs againſt the defendant returnable in 2 or 3 days, and put her 
into poſſeſſion. Co. I. 34. 6. 2 1nft. 17. 

But the 40 days after the death of the huſband, allowed for 
quarentine, are incluſive 1 6 day of his death, and there are 
but 39 days after. 2 ff. 

So the wife ſhall loſe ag quarentine, if ſhe marries another. 
2 Infl. 17. Co. L. 32. 6. 34. 6. 

So a wife cannot kill the oxen of the e for 8 ſuſte- 
nance. Vide 2 Inſt. 17. 

So the wife ſhall not have her quarentine in a houſe which is a 


caſtle maintained for defence of the realm. Co. . 37. . . 6. 


2 Inftl. 17. 


Nor in that which is capes baroniæ, which uſually was a caſtle. 


2 Inſt. 17. 
(B) Dower by Cuſtom, 


Y cuſtom, a woman may be endowed of a moiety, the whole, 


or but a fourth part of the lands, of which her huſband was 


leiſed. HA. . Ca EE b. 7 f 
Z beld, (K. 5 ” 33+ 21 Ed. 4. 53, 4. ide Co 
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(C) Dower Ad Oſtium Eccleſiæ. 

Co a man of full age might endow his wife ad ofium cellſ u 


monaſterii, after affiance of the whole or part of Eis land; and 
there openly declare the quantity and certainty of itte land which 


Me ſhall have. Lit. S. 39. 


And in ſuch caſe the wife ſhall enter after the death of 


her huſband, without the aſſignment of any one. Lit. 5. 39. 


© And ſuch endowment ſhall be good without deed : for be can- 
not make a deed to his wife. Co. L. 34. a. 


Vide Co. L. 34. b. 35. a. 36. a. &c, Lit. S. 41, 42, Cr. 
Dower Ex Aſſenſu Pattis. 


For dower ex aſſenſu patris, Vide Lit. S. 40, 41, 42, Ce. G. 
L. 35. a. 35. 6. 36. a. 36. J. 37. a, Cc. 


(D) Dower de la pluis Beale. 


OWER die la pluis beale is, when the huſband dies having 
| lands, part in chiwalry and part in ſocage, his heir within the 
2ge of 14 years, by which the lord enters as guardian in chivaly 
into the lands held of him, and the wife into the other land as 
guardian in focage, and afterwards ſhe brings dower agiinl the 
guardian in chivalry ; he may plead this matter, and pray; that 


the may be endowed of the moſt fair of the lands in focage ; and 


zadgment ſhall be accordingly. Lit. S. 48, 49. | 
So tho” the lands in ſocage be not ſufficient for her whole dow- 
er, ſhe ſhall have it in them for ſo much, and the reſidue only 


out of the land held in chivalry. Semb. Co. L. 39. a 


After ſuch judgment to recover 4e la pluis beale, Ne. the wi 
may, in the preſence of her neighbours, endow herſelf by 
metes and bounds of the faireſt of the lands in ſocage. Lit.s. 


49. 
And ſhe ſhall hold for her life. Co. L. 39. 6. 

But the heir, before entry of the guardian in chivalry, cannot 
pray that the wife ſhall be endowed de la pluis beale : tor it it 
privilege allowed only for ſaving the eſtate of the guardian in chi- 
vairy. Lit. S. 50. VideCo. L. 39. 6. 5 

So ſuch endowment cannot be without the judgment of a court 


E. 50. | 
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(E) Jointure. 
(E. 1.) When it ſhall be a Bar to Dower. 


Y common law, a jointure made to a wife after or before 
marriage, was not a bar to her dower : for a title to a free- 

hold ſhall not be barred by a collateral ſatisfaction. Co. L. 36. 
. K. 4 C9; bh 

But Ko by the ,. 27 H. 8. 10. where an eſtate hath been or 
ſhall be made in lands, tenements, or hereditaments, to a man and 
his wife and the heirs of the huſband, or to them and the heirs of 
their two bodies; or of one of them, or to them for their lives, 
or for the life of the wife, or to others to like uſes, for the join- 
ture of the wife ; ſuch jointreſs ſhall not have dower in any other 
lands which were her huſband's. | 

So in every caſe, where an eſtate is limited to the wife for her 
life, or for a greater eſtate, ſolely or jointly with her huſband, 
which ſhall take effect in poſſeſſion or profit immediately upon the 
death of the huſband, it ſhall be a good jointure. Co. L. 36. 6. 
Tho! it be limited to the wife ſolely for her life, or to the huſ- 
and for life, and afterwards to the wife in remainder (after the 
2ath of her huſband) for life: for the caſes mentioned in the ſta- 
Nute are only for example. R. 4 Co. 2. a. Dy. 228. 

Or to huſband and wife and the heirs males of their bodies. 
Co. 2. 3. R. Dy. 96. | þ 
Or to the wife and her heirs in fee-ſimple. R. 4 Co. 3. 6. R. 
er 3 J. 2 cont. Dy. 248. a. | 25 


„ 


2 So tho” it be limited to the wife with a condition annexed: for 
mly f the condition was unreaſonable, it need not be accepted; and 
it be accepted, it is the wife's fault if ſhe breaks it. R. 4 Co. 
wiſe p. b. Semb. 1 Leo. 311. EA. 3 
by Tho? it be a condition in law; as if the limitation be durante 
t.. 2 4 for this is an eſtate for her life, if ſhe pleaſes. 
0.2.6, | | 
[A conveyance muſt be to the wife herſelf, and not to truſtees, 
mot order to make the proviſion a jointure in point of law. Herwey 
152 Hervey, M. 1739. 1 Atkyns 561.] | 
\ chi» So tho' the eſtate be limited to the uſe of the wife: which is 
_ xecuted by the ſtatute. Mo. 28. | . 


Or the huſband, or his father, makes a feoffment upon condi- 
on to enfeoff the wife. Mo. 28. 585 


do a deviſe to a wife for life, in tail; c. if it be expreſſed for 

7 jointure, or in ſatisfaction of her dower, ſhall he a bar of 

ver. K. 4 Co. 4. a. Co. L. 36. 6. | 

So an eſtate limited to a wife (otherwiſe than by will) may be 

* to 3 her 3 if it has the requiſites of a jointure 3 
not 10 expreſſed. R. 4 Co. 3. Vi ve 33. 5 
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eſtate-tail, or in fee. 


circumſtances, is not a proof of it. R. 1 Leo. 311. 


DO KR 


30 a deviſe, which has words tantamount, though it is not ex- 
preſſed for a jointure, ſhall be a bar. Lut. 737. 

So if a jointure be before marriage, ſhe cannot waive it, ng 
claim dower. R. 4 Co. 3. a. | 


(E. 2.) When not. - 


But by the /. 27 H. 10. If a woman ſhall have a joirture 
made her after marriage, unleſs by act of parliament: ſhe may 
refuſe her jointure, and demand her dower at common lay, 

Thoꝰ before marriage an eſtate was limited to her in part of her 
jointure, and after marriage another for her whole jointure, R, 

„ 8 

bo What ſhall be a waiver. Yide in Baron and Fen, (S. 4, &c.) 

[ JJointure is not a bar to dower, when the original agreement 

1s not in writing, or if the huſband 1s an infant. Bern v. Bern, 
„ | h 

By the g. 27 H. 8. 10. If any woman be lawfully evidted of 

her jointure, or any part of it by entry, action, or by diicontind- 


ance of her huſband without fraud, ſhe ſhall be endowed of a 


much of her hufband's lands of which ſhe was dowable, as ſhe 
was evicted of. | 
So if evicted for part in the life of the huſband, ſhe ſhall be 
endowed for ſo much, tho? ſhe accepts the reſidue of the jointure. 
R. Mo. 717. 8 
So if part was entailed, and the iſſue entred, and 2s in ward 
to the king. R. Mo. 721, 2. 185 
But ſhe ſhall be endowed only for life, tho! ſhe beeviftedof an 
Co. g.6. | : 
Nor ſhall ſhe be = BuaP' if ſhe joins with her huſband ina 
fine of her jointure. Co. L. 36. 6. a Hy 
So it ſhall not be a jointure to bar dower, if the eſtate limited 
to the wife does not take effect to her in poſſeſſion, or profit, in- 
mediately upon the death of the huſband: As if it be limited to 
the huſband for life, afterwards to B. for life, afterwards 10 te 
Wife ſor life; tho' B. dies in the life of the huſband. Co. I. 36. 
R. 4 Co. 2. 6. : 
Or to B. for life in poſſeſſion, and afterwards to wife for li 
4 Co. 2. 6. | : | 
' So if it be to the wife for the life of another, or for two 
three lives, it is not a jointure. Co. L. 36. 6. 4 Co. 1 a. 
Or for a hundred, or a thouſand years. Co. L. 36. 6. s 
So if it be limited to A. and his heirs, in truſt for the wife 
her life; it is not a jointure. Co. L. 36. 6. 
8 by bargain and ſale upon truſt to make 2 jointur 
0. 23, 9. ; 3 
So it is be limited in ſatisfaQtion of part of her dower, it Cu 
rot be a jointure. Co. L. 36.6. 4 Co. 3.4. 
So if an eflate to huſband and wife and their heirs upon condi 
tion, be averred for a jointure ; the ſettlement, without 
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So a deviſe cannot be averred for a jointure, if the words of 
| the will do not import it. R. 4 Co. 4. 4. R. Lut. 737. 

When an alienation of a jointure ſhall be a forfeiture, or not, 
Vide in Forfeiture. Vide Diſcontinuance, (A. 5, 6.) 


(E. z.) When the Wife ſhall be put to her Election.“ 


When a jointure is made after marriage, the wife ſhall be put 
to her election, whether to take the jointure or her dower, for 
ſhe cannot have both. Vid ſupra, (E. 2. 5 

*So if the huſband make a deviſe in favour of the wife, and 
expreſs it to be in ſatisfaction of her dower. Vid. Ambler 468, 
682, 730.“ ; : | "5 | 

So if he has diſpoſed of his property in ſuch a manner, that 
the deviſe is inconſiſtent with the dower: As where he gave her 
an annuity out of his freehold eſtates, and ſubject to that an- 
nuity deviſed all his freehold eſtates to other perſons. Ambler 
68.* b | : 

f So where he gave an annuity to his wife, and ſubject to that 
annuity gave his ms to truſtees upon other truſts. Id. 682.“ 
So though it appear that the dower is of more value than the 


annuity. 1d. 730.“ 


(F) how a life ſhall lole her Dower, 
„ By Attainder. | 


BY common law, the wife ſhall loſe her dower, if her huſband 
was attainted of high, or petit treaſon. Co. L. 37. a. 41. 4. 
Vid. ante, (A. 2.) ; : 

So if he was attainted of a felony, above petit larceny. Co: 
. 37. 4. 41. a. KEE, 

And that, as well dower ad oftium eccleſiæ, ex aſſenſu patris, or 
by cuſtom, as dower at common law. Co. L. 37. a. 41. 4. 

And dower againſt the feoffee of her huſband before the trea- 
ſon or felony committed, as well as againſt the king, or lord b 
elcheat. Co. L. 41. a. N. per all the Judges, Dy. 140. 6. K. 
| Leo. 3. Sav. 54. : ot 

But a wife ſhall not be barred of her jointure, if her huſband 
be attainted of treaſon or felony. Co. L. 37. a. 

So by the /. 1 Ed. 6. 12. and 5 Ed. 6. 11. the wife ſhall 
have dower, tho? her huſband be attainted for murder, or other 
telony. Co. L. 37. a. 41. 2. Lide ante, (A. 2.) | 


(F. 2. ) By Elopement. 


By G. I. 2. 13 Ed. 1. 34. If a wife willingly leave her huſ- 
band, and go away and continue with her adulterer, ſhe ſhall be 
ured for ever of action to demand her dower, if ſhe be convict 

ereupon, except that her huſband willingly, and without coer- 

| 5 | ion 
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him. (Vide Co. L. 32. 4. ö. 2 Inft. 435· 1 Rol. 680. P.) 


in dower, by default; for by the f. V. 2. 4. ſhe ſhall have a 


lord cannot be proved. F. N. B. 8. B. 


by pore to C. B. without any cauſe in the writ. F. N. B. 7: E, 


the heir or lord to C. B. by recordari, or out of the county df 


Mat 
cion of the church, reconcile her, and ſuffer her to dwell wi 


(G) Remedy fo2 Dower, 


(G. 1.) Right of Dower. 


* 


A WRIT of right of dower lies, when a wife has doner of 

part in the ſame vill: for then ſhe cannot have dower ug 

nihil habet againſt the ſame tenant. Reg. 3. a. F. N. B. g. C. 
But it does not lie, where a wife loſes the land, which he holds 


quod ei deforceat ; and before ſhe had no remedy but by a writ of 
diſceit, if ſhe was not ſummoned. F.N.B.8.D. 
Or if ſhe loſes in an aſſize, or other action; for ſhe has no re- 
medy but by attaint. F. N. B. 8. D. a 
or in any caſe where ſhe ever had poſſeſſion of her dower by 
aſſignment, or otherwiſe. 2? F. N. B. 8. D. E. 
A writ of right of dower lies of a third part, or of 2 moicty, 
according to the uſage. Reg. 3. 6. F. N. B. 8. H. 
And ſhall be directed to the heir, if he has a court, or bis 
guardian. Reg. 3. a. F. N. B. 7. E. 8. C. K. | 
And if by reaſon of his poverty, he has not a court: tothe lord 
of the fee. Reg. 3. a. 
Since the „f. quia emptores terrarum, if the huſband aliens the 


| Whole in fee, it ſhall be directed to the feoffee. F. N. B. J I. 


If he aliens the whole in tail, or for life, it may be ſued in 
C. B. ſuggeſting, quod dominus remiſit curiam for he in revet- 
ſion, has but a ſeigniory in groſs, and cannot hold a court. F. 
N. B. 8. A. B. 1 

And where the lord cannot hold a court, C. B. will proceed 
upon ſuch writ guia dominus remiſit curiam, tho' the aſſent of de 


Yet if the lord has a court, and a writ be in C. B. quia dini 
2s, Ac. a prohibition lies to the juſtices of C. B. 2? F. N. 
B. 8. B. Vide Droit, (C. 2.) 3 

And if the huſband has not aliened the whole, the writ {tal 
be directed to the heir, or his guardian, F. V. B. 7. F.8.4 

If the heir will not do right, the demandant may remove the 
2 out of his court by lt to the county, and out of the count) 


Lide Droit, (B. 5.) 
So the tenant, with cauſe, may remove it out of the court of 


fene. F. N. B. 7. E. Vide Droit, (B. 6.) 88 
The proceſs in the court of the heir is a precept in nature of 
ſummons, grand (cape, and petit cape, F. N. JB. 8. F. Aber 


v O w. E x. 
After the plea removed into C. B. che . ſhall be . 
cape and petit cape. F. N. B. 8. F. 
(G. 2.) Dower unde nihil habet. 


Dower unde nibil 1 is a writ of right in its nature; and lies 
in all caſes, where a woman has a right to dower, except where 
ſhe has part from the ſame tenant in the ſame vill, where ſhe now - 
demands it. Vide F. NM. B. 8. C. 145. E. 148. A. Ve, 


Pleading in Dower, 5 
| "FI Pleader, M V. 1, Kc.) 


ammealurement of Dower, 


For alata of dower, Vids the 1 „ Gs 
L. 39. a. 2 Inſt. 367, &c. F. N. B. 148. F. Oc. 


Concerning dower in equity, Vid Chencer x ( 3 E. 1, 2. + 
Vids alſo 3 5 2.)—Waſte, (F. Ty 
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Drawer of a Bill of Exchange. 


it | 
-  Fide Merchant, (F. 4, 12.) 
0 LA ine⸗Dꝛawer. 


Vide London, (K. 5.) 
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1 (A) Night to Land. 


1 IGHT is to the poſſeſſion, or to the roperty of lands, * 
of 2 Rehl Co. L. 266. 4. OY y | 


ber 1 


DR 001 


(B) Writ of Right. Right Patent. 


(B. v) When it lies. 


A VRIT of right is either properly ſo called, or ſuch hi 


nature. Co. L. 158. b. Vide Action, (D. 2.) 

A writ of right is the higheſt of all real actions, and the lat 
remedy for the recovery of lands and tenements. Co. L. 1;8, 4, 
F. N.. . 4. . . 

A writ of right, properly ſo called, is either patent, c 
cloſe. . | | * 

When it is directed to the lord of whom the lands are holden, 
it is patent, to do right in his court. F. N. B. 1. F. 

But it ſhall be cloſe, 1. When it is for lands i capite by rgiite 

in capite. Videpoſt, (C. 1.) | ; 

2. When brought in C. B. for lands holden of another lord, 

- quia dominus remiſit curiam. Vide peſt, (C. 2.) 
But when in London for lands there, it ſhall be patent, F. J. 
B. 6. B. Vide poſt, (D.) | 

3. When in antient demeſue for lands which are antient den,ſa, 
it ſhall be cloſe. . Vide Artient Demeſue, (G. 1, &.) 

A writ of right patent lies for lands and tenements only by te- 
nant in fee, againſt him who is tenant of the freehold, F. J.. 
. | : 
2s if tenant in fee dies ſeiſed, and a ſtranger abates; the heir 

may have right patent, or xerd anceſtor. F. N. B. I. C. P. 

Or if a man ſeiſed in fee loſes by default in a procipe quid rid. 
dat; he may afterwards have right patent. F. N. B. I.). 
So if he loſes by verdict in a præcipe quod reddat. F. N. J. 
_ . 
Dr if the demandant be barred in any other real action, he may 
afterwards have a writ of right. F. N. B. 5. M. | 

So if the demandant be barred by the ſtatute of limitations i 
all inferior actions. : 

So if he loſes by default in a writ of right before the m;/ join, 
he may have a writ of right 4e nov. F. N. B. 5. N. 

Right patent lies of all lands and tenements; as of a bock, 
meadow, piſcary, rent, &c, F. M. B. 1. IL. 2. C. 6. 4. 

Of a paſſage acroſs a water, and paſture for ſo many cattle ce 
... | Et 

And of fo many acres janpnor' & bruer? is well, without f. 
ing ſo many acres of each, 1 Leo. 169. | 


(B. 2.) When not. 


But it does not lie for tenant for life. F. N. B. 1. B. 

Or for tenant in tail, or frazkmarriage. F. N. B. I. JJ. 

Or by a parſon, vicar, prebendary, Ic. F. N. B. 5. C., 

So it ought not to be brought of an advowſon, or common, G. 
F. N. B. 1. WM . ä N 


So! 
{cribec 
Av 
hold { 
The 
the cov 


U. 


Nor of an office; for an affe does not lie of it by the common 
Jaw, but a gd permittat. R. 1 Leo. 169. 2 Leo. 36. 
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Nor de $:mario: for it is not named in the regiſter, and it is 


included in the word, gardinum. 1 Leo. 169. 
5 So it does not lie a him 'who has not a freehold at leaſt : 
As 2gainſt tenant for years. F. N. B. 1 E. | 

Or againſt tenant by ſtatute-merchant, ſtaple, or elegit. F. 
N. 3B, 3. &, | | 1 

So if the demandant or tenant be barred by judgment aſter the 
nie joined in a writ of right, it ſhall be final; and he ſhall never, 
have another writ of right, F. N. B. 5. V. | 
Though the judgment be upon a nonſuit, or default. F. N. 
. * | 


(B. 3:) How ſued. 


A writ of right patent ſhall be always directed to the lord of, 
the manor of whom the lands are holden, or his bailiff; and 
ſhall command him quod rectum tencat for ſuch land, Wc, F. X. 
BD. 1. F. 

And it is in the nature of a commiſſion to him, to do right in 
his court. F. N. B. 1. F. 8 | py j 

If land be holden of another perſon than the king, the writ 
ſhall be directed to the lord himſelf if he be in the kingdom; 
otherwiſe to his bailiff. F. N. B. 1. G. H. Mo. 1. 5 | 

If it be holden of the king, as of an honour, manor, or in 
burgage; it ſhall be directed to his bailiff. F. N. B. 1. J. 
Mo. 1. | | 


If it be holden of a biſhop, abbot, Ec. after election and be- 


fore e it ſhall be directed to his dailiff. F. V. B. 1. 
F. 8. | 

So if land were in the king's hands in the time of the vacaticn, 
by reaſon of ward, c. or in the hands of the patentce of the 
ward, Cc. it ſhould be directed to the bailiff of the manor. F. 
N. #4: ©; | 
So if the lord has no court for the poorneſs of his manor, it 
ſhall be directed to the lord paramount. F. MN. B. 2. A. 


So if the lord refuſes to hold his court, there ſhall bs a writ to 


him to do it; and upon that an alias, pluriæs, and attachment. 
F. N. B. 3. I. | | 


A writ of right patent expreſſes by what ſervices the land is 
holden. F. N. B. 1. J. | 

So it ought to mention the ſeveral particulars in the order pre- 
ſcribed by the regiſter. F. V. B. 2. C. | 

A writ may be ſued againſt divers perſons together, tho? they 
hold ſeverally.” F. N. B. 2. D. > | | 

The writ thall be brought by the Cemandant to the fteward of 
the court, who makes an entry, and returus it to liz. 


C4 © 5 And 


ſhall be. 


(P. 3.) 
o whom 
directed. 


(B. 5.) 
In what © 
form it 


D R O IT. 
And the original writ of right patent remains always With the 


demandant, and not with the ſteward of the court, or the ſherig 
F. N. B. 4. D. | 
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(B. 5.) How removed. 


(B. 8.) The plaintiff may remove right patent by 20lf into the county. 
By tolt. court, if it be delayed in the lord's court. F. N. B. 3. F. 
So the plaintiff may remove right patent out of the county. 
court into C. B. by recordari, or pone. F. N. B. 4. A. B. þy 
Semb, that it ſhall be by pore only. F. N. B. 4. C. 
And this without cauſe expreſſed in the writ. F. N. B. . J. 
a But the plaintiff cannot remove right patent out of the lorg's 
court by recordari, per /altum into C. B. without having a 2 to 
remove it firſt into the county - court. F. N. B. 4 a. 


So the ten ane cannot remove right patent by zo/t into the county- | 


court. F. N. B. 4. A. 


(B. 6.) 


By recordari So the tenant may remove right patent, for cauſe, direfly oy 
recordari. 


of the lord's court into C. B. by recordari. F. N. B. 4. 4. C 


As if balliſt of the courr favours the demandant. J. M. 
4. 4. B. | i | 

So if the tenant pleads a foreign plea, or baſtardy. F. N. I. 
4. B 


Or joins the m/e upon the grand aſſiſe. N. E. 4. B. 

[ Recerdari delivered after inc rlocutory, and before final indg- 
ment, ſtops proceedings in thai court; and the officer mul. ce 
the writ, tho? his fees r not paid. Bevan v. Proibiſt, P. 10.3, 
2 8. A. 1161.1] 5 | 

Andi if the lord or tueriff wii! proceed aftei ſuch plea, the te- 
nant may have a prowbition z and upon that an alias, 7lurizs, and 
attacument. . V. B. 4. E. . ; | 

So the tenant may remove right patent out of the county-Court, 
by pore for cauſe, F. N. B. 4. D. 


(Y Bight Cloſe, 
(Co 1.) Precipe in Capite. 


O-if land be holden of the king in capite the writ of right ſhall 
be cloſe, and returned into C. B. F. N. B. 5. Gf. 
And this is of as high a nature, and lies only by tenant in fee, 
in the fame caſes as right patent. F. V. B. 5. G. 1 
But if a præcipe in capite be ſued in C. B. when the land 1s not 
holden of the king, the lord may have a writ out of chancen 0 
ſurceaſe the ſuit, if it appears that the tenure is of another perſon 
than the king. F. N. B. So. | 
Or a writ to the juſtices of C. B. to ſurceaſe. F. N. B. 


. . : 
* | Vet 


removed 
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 eſſoine 
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If he d. 
al al! | 
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=o, + . 
vet the tenant himſelf cannot plead, that the tenure is : 
not of the king; but only ſhall take it by proteſtation. F. N. 


. 
8 5 to right cloſe in antient demeſne, Vide Antient Demęſas 
(G. I, &c.) FR : ; N x 
(C. 2.) Quia Dominus remifit Curiam. 


So by licence of the lord, a man may ſue a writ of right in (C. 2) 
C. B. and then the writ ſhall be cloſe, and directed to the ſhe- 2 is. 
iff. F. NV. B. 3. F. „ 

And ſuch licence may be given before, or after the writ pur- 
chaſed. F. N. B. 2. F. | 5 
And the letter of licence ſhall be certified into chancery. F. 
N. J. 3. 4. | £ 
So a — may ſue a writ of right returnable in C. B. with this 
clauſe after the tete, quia dominus remifit curiam, tho' no licence 
be given: for it is not traverſeable : And this is the proper origi» 
nal ina writ of right in C. B. F. N. B. 2. F. 3. B. 
So if this clauſe be omitted, where licence is afterwards given, 
it is ſuthciemt. F. N. B. 2. F. | 
So if this clauſe is inſerted, it is well, tho? the lord never re- 
mitted his court. F. N. B. 3. B. : 
Though the land was holden of him in groſs, and the lord had 
not a court : for then there is the more reaſon that the writ ſhould 
be ſued in C. B. F. N. B. z. C. | 

— wk cannot be where the land lies in Durham. Semb. 

1 Bul. 160. | | | 


After the original ſued in right quia dominus remiſit curiam, the (C. 3.) 
tenant ought to be ſummoned. Vide Booth of Real Actions 92. How it 
If the ſuit was commenced in the lord's court, it ought to be ſhall be pro- 
removed by tolt, c. 1 Semb. Bul. 159, 160. Ry "oY 
If the tenant be ſummoned, the ſheriff returns his writ. N 
At the fourth day after the day of the return, the tenant may 
e eſſoined. Jide Booth of Real Action- 92. | 
And thereupon the demandant ought to adjourn the eſſoin for 
5 days; otherwiſe he ſhall be nonſuited. big. 
If the tenant does not appear at the return of the ſummons, nor 
e ©lowed, a grand cape iflues againſt him. 1bid. 
If he does not appea: at the return of the grand cape, judgment 
al hall be againſt him. 161d. | | 
So it he does not appear 't the day given by the eſſoin, tho? 
ere be no n cape. Iba. 
If the tepant appears at the day of the ſummons, or at the day 
en by the efloin, he may have a writ of view. Jide Zooth of 


* 


cal Actions 92, 
And at the return of the writ of view, he may have another eſ- 
n. Vide Booth of Real Actions 93. 


and at the day of return of the view, or the day by the eſſoin, 
may imparle, 1bid, 3 e 
| | If 
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(C. 4) 
The count» 
Sc. 


1 Bal. 162. 


(C. 5.) 
The plea in 
right guia 
dem nus re- 
miſit Ciriam 
miſe upon 
the mere 
right. 


(e. 6.) 
Judgment. 


i 
If land be holden of the king in capite, in a writ of right wu, 


dominus remifit curiam, &c. after appearance, the demandant gugh 4 
to count. | | | t 
The count may alledge e/plees in the demandant, or his anceſtor. 2 
F. NM. B. 5M. CVide F. N. B. 5 D.) | | 
„And a ſeiſin in the anceſtor means only a ſeiſin in the perſy de 
from whom there is a deſcent. So where the demandant claimed 4 


as heir to the deviſee under a will, Who had never been ſciſed of 
the eſplees, it was adjudged that he could not recover. Daly, | 
King. Bl. Rep. of Caſes in C. B. Eaſt. 1788. p. 1. (a)* 
If the writ be upon his own ſeiſin, it ought to be within 3 
years. 1 Bal. 102. | | | 
If upon the ſeiſin of his anceſtor, within 60 years is ſuftcient. 


After the count, the tenant may demand. a view. / Nui A 
of Real Actions 94. | " 
And after the view he may imparle. 161d. : A 
e ir 
If the tenant pleads to the count, he ſhall plead to be tried by Our 4 
battle, by the grand aſlife, or by a common jury. ide Bit of 8 
Real Actions 95. 8 | | I G. 7 
If he joins the mie upon the mere right, he may defent i hat 
tle, per corpus liberi hominis ſai, Vide Battle, (A. 2.) ( 
Or may put himſelf on the grand aſſiſe. Viat Bath, | 
1 | | 
If the nie be put upon the grand aſſiſe, it ſhall be joined witt- 
out reply by the demaudant. Jide Booth of Real Add ions gh. 1 
But the demandant may afterwards imparle before procels for a 
the grand aſſiſe. 7614. Ne or by t 
And if the tenant does not appear at the day given by tie m. or by a 
parlance, judgment ſhall be againſt him, as upon a departure (D. 2. 
deſpite of the court. Vide poſt, (C. 6.) Vide Both of Ret If th 
Actions G6. | Ne | night ur 
After the recognitors ſworn, (the manner of which Pi If he 
Baitle,) (A. z.) the tenant ſhall give his evidence firſt : for beg ſaetuc 
affirmative is upon him. 3 Leo. 162. : 5 he 
5 V. 2. 2 
If the demandant aſter the nie joined upon the mere tigt, If a vi 
makes default, judgment final ſhall be againſt him, viz. quad r. 1 72 
any 


 ©& heredes ſuos per petuum. Co. L. 295. 6. 


che right. Co. L. 295. 6. 


ſtrangers (as well as parties and privies) within the realm, 


Int the time, limited for an ejectment clapſe, they can have no re - 


nens tentat terram illam ſibi & harcdibus in pace verſus peitum 


mill, he 


so if the demandant confeſſes the action, or be nonſuited. C. 5 _ if 
L. 295. * | ; „ 
80 1 the verdict of the grand aſſiſe be againſt him. Gl 17 ki : 
295- — | | 2 | | ”-} " 
Tho! the verdict be given upon a collateral point, and not 25 3 
8 e 


| 4 eVexe 
If the 
« Writ of 


to ul 


Judgment in a writ of right was final and peremptory 


(a) Hence it follows that if the deviſce under s will or his repreſents. 


D-RO4T 


ont of priſon, diſcovert, and of ſound memory, and full age, if 
they did not enter, or ide an action and make ciaun within a year 


and a day. #1. Com. 357. 4. Co. L. 254. 6. 2062. 


And this in all cates where judgment final 15 given, tho? by 
default, Cc. PI. Com. 357+ 6. 


But if a default be alter an imparlance to anotier ferm, judg- 
ment final ſhall not be given betore a petit cape awarded. &. 
1 Bal. 160. | . 


(D) Right Patent in London. 


80 a writ of right patent lies in Lenden by tznant in fee, of 
lands or tenemeuts in London. T. V. . 6. 6. 

And it ſhall be directed to tue mayor aud iheriffs of Londen, 
F. N. B 6. C. 1 

And it lies in the ſame caſes, and the proceedings upon it ſhall 
be in the 1ame manner as upon Other Writs of ligut patcut; With- 
out making proteitation to luc as in an action at Colon law, 
as it hall be upon a writ of right cloſe. F. N. B. C. &, 
G. 7. 4. = h | 


E) Writ in Nature of a Uſrit of Bight, 
| (E. 1.) The ſeveral Species of it. | 7 
„ in the nature of a writ of right lies by a lord 


againſt his tenant or another, for recovery of jus icrvices ; 

or by tne tenant againſt nis lord, where [crvices are encroached 
or by a particular tenant for recovery of his rigut. ide Aciion, 
D. 3) 5 | 
If the tenant diſclaims the tenure the lord ſhall have a writ of 
right upon the diſclaimer tor the land. Vide poſt, (F.) 

If he refuſes his rent or ſervices, the lord 1hall have a writ 4 
conſuetudinibus & ſervitiis. Vide peſt, (G) 

if he ceaſes tor two years, aud has not a diſtreſs, by F. 
V. 2. 21. the lord ſhall have a cefſavit. Viae Ce/avit. _ 

If a villein flies out of his manor, he ſhall have a za:tivo hbaten- 
40. Vide Villenage, (C. 1, 2.) | | 

If any, bound by tenure or preſcription, refuſes to grind at his 
mill, he ſhall have a /eta ad melendinum. Vide poſt, (..) 

And if upon the death of his tenant, a ſtraager ſeizes the bod 
& land of the heir, the lord ſhall have a writ of right of Ward. 
Jide Guardian, (H. 1.) . | 

If his tenant dies without heir, he ſhall have a writ of eſcheat. 
Jide Ejcheat, (B. 1, 2.) 
If the lord encroaches ſervices, the tenant ſhall have a ne in- 
ſte vexes. Vide peſt, (L.) . | FT 

If the lord pa ramont diltrains the tenant fargevatl, he ſhall have 
a writ of meſne, Vide pojt, (K.) OE DE gg 

| | $9 


— 8 


n 


So if a man claims common in land, the owner who has che 
fee, ſhall have a writ of guo jure. Fido Quo Jure. 
So if he be diſturbed in his common, he ſhall have a quod per. 
' qnittat, Vide Ducd Permittat.— Common, (I.) 2 
If tenants of lands in ſeveral adjoining vills do not knoy the 
metes or diviſions, one may have againſt the other a writ d ra 
bilibus divifis, Vide 7. (L.) : | 
If a parſon, vicar, c. be denied the right of his church, he 
ſhall have a juris utrum. Vide Quare Impeait, (E.) 
If a wife be denied her dower, ſhe ſhall have dower unde nilil 
hbabet. Vide Dower, (G. 1,2.) | 
If tenant in tail be diſcontinued, he ſhall have a fermedmn in dl. 


ſcender, reverter, or remainder. 


(F) Bight upon a Diſclaimer, | 


I a tenant diſclaims npon record to hold land of his lord ; the 


lord thereupon may have a writ of right for recovery of the 
land. Vide Abatement, (F. 15.) 

As in replevin if the defendant avows for rents and {ervices, 
and the tenant diſclaims the tenure ; the lerd loſes the {ervices, 
but ſhall have a writ of right for the land. Vide Booth if Real dc 
tions 133. | | 

And this writ of right ſhall be patent, and ſued in the court of 
the manor. | 

Or may be removed by ol: in the county court, and by fue to 
C. B. Vide Booth of Real Actions 133. : 

But if the lord accepts his rent from the tenant after the dil 
claimer, it ſhall be a bar to a writ of right upon the diſclaer, 
3 Leo. 271, 2. . 

But a man ſeiſed in auter droit cannot diſclaim : As ſeiſed it 
right of his wife, or in right of his church, c. Lide C. 

. 103. | | | 
Nor tenant for life or years, who has not a fee. 
Vide Diſclaimer. 


(G) Uirit of Tuſtoms and Services, 


O if a tenant deforces his lord of rent, or ſervices, whichi8 
ought to have from him, the lord ſhall have a writ of cum 
Dit. | 
And this writ is a writ of right in its nature, and may be ſos 
before the ſheriff by ju/ticies, or in C. B. F. W. B. 151. B. Ji 


County, (C. 5.) 


If it be ſued returnable ia C. B. it is right cloſe, and not 


tent. F. MB. 151. B. | 


And it may be brought by tenant in fee, in tail, or for like 
izt. . 185 ; | 


And againſt ſeveral tenants together, J. N. B. gl. F. p 


And i 


After 2 


— 


If it be by the lord upon his own ſeiſin, it ought to be in the | 
dbet and ſolet. F. N. B. 151. C. J. | 
And ſhall make mention of the ſervices and arrears. F. N. B. 
% Þ 5 : 
30 if it be upon the ſeiſin of his anceſtor, it ſhall be 
in the debet only, and omit the word arreragiis. F. N. B. 151. 
„ | = 
If the lord claims homage, it ought to be expreſsly mentioned 
in the writ. F. N. B. 18 1. L. : 5 
In this writ the tenant in fee ſhall join the miſe tho? the lord 
has not a fee, but a tail, or only for life: for the weakneſs of his 
eſtate ſhall not prejudice the tenant. . F. N. B. 151. N. 
So if the tenant has ouly for life, he may pray in aid of him in 
remainder, who both may join the m/e with the demandant. F. | 


N. B, $61; © . | | 
W hat remedy the lord ſhall have, if the tenant ceaſes the pay- 
: ment of his ſervices. Vide in Cefſavit. 5 ; 
8 What remedy for a villein who flies out of his manor. Vide in 
Fillenage, (C. 1, 2.) | 1 
1 | 
. (H) Secta ad Molendinum. 


of 80 if a tenant or other perſon bound by preſcription to grind 
his corn at the mill of the lord, withdraws his ſuit, the lord 

6 may have e ad molendinum. F. N. B. 122. M. | 

And it ſhall be ſued by z,/ticzes in the county-court, or in C. B. 


- 


if F. N. B. 123. 4. Vie County, (C. 5.) | | 
1 And it may be brought by tenant in fee, in tail, or for life. 


ey F. N. B. 123. B. 
If it be by tenant in fee, it ſhall be in the mere right. F. N. 


＋ 
3. 123. : 5 
0 If by tenant in tail, or for life, it may be in the debet & ſolet. 
J. N. B. 123. #. SS | 
And it lies, when a tenant is bound by tenure to do ſuit at a 
mill, tho” the lord may diſtrain for it, F. M. B. 122. M. 
Or when any perſon is bound by preſcription to do ſuit in re- 
ſpect of his refidence in ſuch a precin& : As the villeins of a ſtrang- 
| er. F. N. B. 122. M. | © 
ichn So the lord may have ſeam ad furnum, thorale, fc. F. N, 
tow 8.123. 8, -- | | 


The proceſs ſhall be ſummons, attach Ee: 
e ſued F. N. . 3.D ; | ns, a ments and difringar, 


% If the defendant appears, he may have à view of th 
„e mil. F. V. 72 RY OO MON 
ot pr ſes. after rr he 3 default, there ſhall be a difringas 
ad judictum audiendum ; and judgment, 1 re hi 
Fe REIT 


After appearance, the demandant ſhall | 
preſcription, F. V. B. 123. K. e OAT 5 
| To 


n O t . 


To the cout, the tenant may plead, nient ſeifie, &c. wi ty - 
woluntate. Vide Booth of Real Actions 138. 

But, hors de ſon fee, is not a good plea. ide Booth of Real A. 

tions 139. Rs | IN, | 


(I) Ne injuſte vexes. 


1 writ of ne injuſte vexes ſhall be patent, and is a writ al 
| right in its nature, founded upon f. M. Ch. 10. guod null 
diſtringatur ad faciend majus ſervitium quam debetur : And there. 
fore, it lies where the lord has obtained more ſervices than is due, 
by the payment of the tenant without coercion. For if the lord 
diſtrains for this ſurplus of rent or ſervice, the tenant ſhall not 
avoid by bar to the avowry, but he ought to have this writ, which 
commands the lord, Ne injuſte vexes vel vexari permittas J. it ii. 
bero tenemento ſus quod de te tenet, nec inde ab eo exigas, &. Cinſi- 
etudines wel fervitia que nec debet nec ſolet, Ic. F. NM B. 10. C. 
And it lies only, where the tenant and his anceſtors held of the 
lord and his anceſtors. F. N. B. 10. G. 
The proceſs is a prohibition, attachment, and d;fringa: againſt 
the lord. F. N. B. 10. D. | | . 
The writ, which is prohibitory, has a clauſe quod niſi ficeric, 
Fir. L. feri faciat, &c. F. N. B. 10. D. | 
And therefore, if the lord, after a prohibition delivered, diſ- 
trains for more rent or ſervice than he ought, there ſhall be an 
attachment returnable in B. R. or C. B. and the tenant ſhall 
count there, and the lord ſhall make his defence, &c. F. N. J. 
10. H. | : | 
But where the encroachment is not of rent, but of other ſer- 
vice, as homage, eſcuage, c. the tenant may avoid it upon tie 
avowrv, by traverſing the tenure ; or may ſue a ne injuſte vers. 
F. N. B. 10. H. jk 85 


) Uritof Helme. 


WRIT of neſne lies, where there are lord, me/ne, and t., 
nant, and the tenant ? aravail is diſtrained by the nie, and 

by the lord paramount ; he thall have this writ, which is v1/con 
againſt the meine, and ſhall recover his damages, and com- 
pel him to pay his ſervices. F. N. B. 136. Fide County, (C5 


) crit de Nationabilibus Divilis, 
the certaj 


1 writ de ralionabilibus diviſis is a writ of right in its ratur __ 
Which lies by him who has land in a vill or hamlet, aga And _ 
him who has 1:nd near him in another, to aſcertain the limit, p Ve on 
the vills, and by conſequence of the lands which were not be.oie If by 2 
known. F. NM. B. 128. L. N. 5 3% * dees inſt 
And it lies by tenant in ſee againſt tenant for life. F. J. = 


. 128. 0. 60 


D. 
80 by tenants in common of one vill jointly agaiuſt the tenant of \. 


the other. F. N. B. 129. 4. EY, al: 
$6 againſt ſeveral tenants which have lands in another vill in 


ſeveralty, or in common. F. N. B. 129. E. : : 
But it does not lie by tenant in tail, or for life. F. N. 
B. 129. C. | | 


Nor by a parſon of a church. F. N. B. 129. C. 


Nor by one joint-tenant, or parcener, without his companion; 


for joint-tenancy, fc. is a good plea. F. N. B. 129. D. 


The writ is vi/contiel, in which the plaintiff ſhall make a plaint 


in the nature of a count, before the ſheriff, -who by precept ſhall 
warn the defendant, and then the plaintiff ſhall count and the de- 


fendant ſhall anſwer in the county- court; and if he does not deny, 


the ſheriff ſhall make diviſion by metes and bounds. F. V. B. 
128. P. Fide Com, (CC $3 -- - | | 
Or the defendant may remove it for cauſe. F. N. B. 128. Q. 

So if the defendant joins the miſe upon the mere right, and puts 
himſelf upon the grand aſſiſe, the plaintiff ought to remove it. 
F. N. B. 128. 2. | 25 

And then the plaintiff ſhall count in C. B. and the defendant 
may join the mie upon the grand aſſiſe, or battle. F. N. B. 
128. R. | 

And ſummons and ſeverance, and view ſhall be allowed. F. 


N. B. 129.C. 


* 


If tenants in common join, they ſhall make title and alledge the 
2 ſeverally; and the defendant ſhall make defence againſt 
t | 


em ſeverally. J. N. B. 129. A. B. | 


(M) Curia Claudenda, 
(M. 1.) When it lies. 


'HE writ de curid claudendã lies by a tenant of a freehold 


againſt another tenant of a freehold of land adjoining, 


who will not incloſe his ſoil againſt him as he ought. F. W. 


2. 127. H 

And it lies by juſticies in the county- court, or in C. B. F. 
A. B. 127. G. H. Vide County, (C. 5.) EE» 

Or it may be removed out of the county-court into C. B. by 
5 — tor cauſe, or by the plaintiff without cauſe. F. 
„ Do 127. J. | | | 

The proceſs ſhall be ſummons, attachment, and di/ri 
#. 3.128; 0, ED e 15 

r the defendant appears, the plaintiff in his count ſhall ſhew 
the certainty of his land, and of the adjoining land of the defend- 
nt. F. N. B. 128. E. | | foes | 

_ And ovght to alledge, that the defendant oucht to! 
e Ee. FN. B. 128. E. | TO en 

f the detendant makes default after appearance, a difringa 
deer inſtead of a ferir cape, F. NM. B. 128. D. ET | MON ; 
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p R O i r. 
And if he makes default at the return of it, a writ of enquiry 
ou! for damages, and a diſtringas to make the reparation, jy 
. 128. D. ä 
And it lies for not incloſing land in an open field, as well a, * 
not incloſing a curtilage, garden, Fc. R. Mo. 32. | 
It lies by the vendee, where the vendor ſells two cloſes adjoin- 
ing to another not ſevered, and does not make an incloſure, P 
2 F. 2 cont. Mo. 775. | x | 
But curiã claudendd4 does not lie by tenant for years, or any 
other who has not a freehold. F. N. B. 128. B. Dy. 28.4, 
Nor by a commoner. F. N. B. 128. C. | 
Nor againſt any, if his land does not adjoin to the plainif, 


land. E. W. B. 128. B. 


And therefore the defendant to a curiâ claudendã may plead, 
non-tenure. | | 
Or may traverſe the preſcription. | 
When an action on the caſe lies for not incloſing, Vide in Adio 
upon the Caſe for Negligence, (A. 3.) SK, | 


| ( M. 2.) Who ſhall be bound to incloſe. | 
A man may be bound by preſcription to incloſe his land againſt 
another. | | 
So if the owner of 200 acres in a common moor enfeoffs B. of 
50 acres, B. ought to encloſe at his peril, to prevent damage by 
his cattle to the other 150 acres : for if his cattle eſcape thither, 
they may be diſtrained damage-feaſant. R. Dy. 372. b. | 
So the owner of the-1 go acres ought to prevent his cattle from 
doing damage to the 50 acres at his peril. Dy. 372. 6. 
DRUNKENNESS 
Pude Juſtices of ſham, (B. 28. 
. 
Fide Battle, (B.) 
DT NH 3 £4. 
Vide Dignity, (B. 2.) 


— 


A* 


has to 
Wri 
an alie 
172, 1 
Aw 
is, a 
Vide E. 
Dum 
non co 
Or u 
ceath thi 
4 207, 
And | 
01 an al 
J. B. 2 
And b 
at aliena 
D. Vid. 
Or up 
vie: As 
1.) 
dur cui 
Cu 47 
nile are di 
A writ 


DUM FULIT INFRA ATATEM. 
(A) Dum fuit infra detatem. 
The- Nature of Writs of Entry. 


1 means the tenant entred, and what cauſe the demandant 
has to demand the poſſeſſion. Vide Booth of Real Actions 172. 
Writs of entry are founded upon the entry of the tenant after 


172, 173, 174. ER. = 
A writ of entry lies upon an alienation by a perſon incapable 
de, a dum fut infra &tatem, upon an alienation by an infant. 
ſide Enfant, (C. 4.) | 5 
Dum non fuit compos mentis, upon an alienation by an ideot, 
rn compos,, fc, Wide Ideot, (D. 5.) Vide poft, (B.) 


teath there lies a writ of entry ad communem legem. Vid F. N. 
3.207. G. Vide poſt, (C.) | | 

And by the F. of Glo; 7. awrit of entry in ca/uprow/o lies up- 
0 an alienation by tenant in dower, in her life-time; Vids F. 
J. B. 205. M. Vide poft, (D.) | | 


And by the ff. In. 2. 24. A writ of entry in con/imili caſu, upon 


a alienation-by any other particular cenant. Yide F. V. B. 267. 
Or upon an alienation by a huſdand ſeiſed in right of his 
we: As a cui in vitã by the wife herſelf. Vi Baron and Feme, 


1.3. 3 | | | 
Sur cui is vita by the heir of the wife. Yide F. V. B. 193. 4. 
Cui ante di vortium, and ſur cui ante di vortium, if hu and 


niſe are divorced. Hide F. N. B. 204. F. Vin peſt, (G.) 


A writ of entry lies in the nature of an aſſiſe, or in the guibus, | 
non a diſſeiſin to the demandant himſelf, Yide F. V. J. 194. C. - 


Fide poſt, (H.) 

If the 471 was to his anceſtor, or the tenant claims by the 
* it ſhall' be a writ of entry in che per. Vid F. N. J. 
91. D. | : 
ln the per and cui, if the tenant claims by the diſſeiſor in the 
ond degree. Vide F. M B. 191. B. Ss 

And if he claims after all the degrees, it ſhall' be a'writ of entry 
5e a writ of entry lieb upon an intruſion after the death of a 


3 £ 


«a after his term ended. Nr F. V. J. 301. O. 
Ver. III. Qq | : And 


&A* L writs of entry into lands or tenements ſhew by what 


an alienation, diſſeiſin, or intruſion. ide Booth of Real Action 


Or upon an alienation by a particular tenant: As, after his 


Ul terninum qui preteriit, if the particular tenant detains the 
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DUM FUIT INFRA K TATE. 


And cauſa matrimonii prælocuti, where a man detains lang 
given to him by a woman, upon proſpect of marriage, which a. 
terwards does not take effect. Vide F. N. B. 205. d. 


(B) Dum non fuit Compos Mentis. 
58 HE writ dum non Fuit compos mentis lies by the heir of tin 
I who, not being of ſound memory, aliens in fee, in tail, for 
life, or for years. F. V. B. 202. C. F. 


The proceſs ſhall be ſummons, grand cape, and petit cape, 


#. #8. 8. 20%-.©. +. OE 
But it does not lie by the iſſue in tail; for he ſhall have a 


fermedon. | <0 
(c) AMUrit of Cntry ad Communem Legen. 
Writ of entry ad communem legem, lies by the heir, or him 


A in reverſion ſeiſed in fee, if tenant by the curteſy, in dower, 
or for life, aliens in fee, in tail, or for life. F. N. B. 207. C. 


D) Uirit.of Entry in Caſu P2ovilo 


8 O by the f. of Glo. 7. The heir, or he in reverſion ſhall have 
a writ of entry immediately, if tenant in dower, or for life, 
aliens in fee, or for life; for tho” upon ſuch alienation in fee the 
heir, or he in remainder, might enter by the common lau, yet 
if the entry was tolled by the death of the alienee and a diſcent 
he had not a writ of entry ad communem legem till the death 0 
the alienor, and then the heir frequently was barred by the war 
ranty of his anceſtor ; wherefore this writ was provided called 
writ of entry in caſu proviſo. 2 Inft. zog. F. NM. B. 205. M. 
(E) Trit of Entry in Conſtmili Caſu. 
S O by the . V. 2. 24. De cetero, cum in uno caſu concedit! 
breve, in conſimili caſu, fimili remedio indigente, ficut hit 
fal bre. Sh iy Fa | 
And upon this ſtatute if tenant by curteſy. aliens in fee, A (al 


or for life, or tenant for life, or pur auter vie, aliens, Vc 


who has the eſtate in reverſion in fee in tail, or for life ſhall has 
a writ of entry in confimili caſu; tho' he had no remedy by! 
J. of Glo, 7: H. N. B. 206. F. 2 Inf. 495. 


C) Cui in Uita. 


For cut in vita, Vide Baron and Feme, (I. 3. 


him 
ver, 


\ 


DUM FUIT INFRA ATATEM. 


8) Cui ante, Divoztium. 1 
O, if the huſband aliens the land of his wife, 10 Ae 


they are divotoed, ſhe ſhall have a cui ante di vortium againſt | 
the alienee. Vide F. N. B. 204. F. 


So, ſince the f. 32 H. 8. 28. which makes the alienation by 
the huſband void: for the entry of the wife is preſerved 28 after 
the death of the huſband. Per Dy. Mo. 58. | 


Ci UUrit of Entry in the Quibius; N in 
Nature of an Allife, - * e 


| A Writ of quibus lies: inſtead of ,an aſliſe, — tenant 3 in Hae: or 


his heir, if he or his anceſtor be difleiſed of lands, or tene- 
ments, rent, or office, Cc. F. N. B. 191. C. Vide A dl. 


DUM NON FUIT COMPOs MENTIS. 
| Fide Dun fait infra kene, 0 
D U. R E SS. 
2 ann (S. 1 lei, 6 w. id: 
Rr T cn V. 


Vid Franchiſes, D. 3. Dun 0. 4.) + 
E A R 1 8 
Vide Dignity, (B. 5 


* 4 * of "& rey <4 


ECCLESIASTICAL PERSONS. 
(A) The Ring, 


"oo king 1 18 e facra ; and therefore he may conſtitute 


and reſtrain eccleſiaſtical juriſdiction. Vide Fræragati ue, i 


(D. 9.) Prohibition. h 
* diſpenſe with the eccleſiaitical laws. Vide. Prerogatives 
(D. 11, 17, -&c.) 
May infli eccleſiaſtical cenſures. Vide Previgative, (D. 12, 
21, 22. ) 


May make an approptiation without the biſhop, where he him- * 
ſelf is patron ; and with the conſent of the patron only, where a | 


Qa 2 TY 6 y | May 


lubjett ; is patron, 
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May take a reſignation from a dean 422 duory; as well 25 
the biſhop : for 1 is fupreme ordinary. 
(B) Perſons Negulaz. 
| 3. 2.) The Pope. | 
E LL e perſons are regular, or ſecular, C I. 
> wo pn Regular are 4 who have vowed obedience, — and 
The bead bf theſe * was che 


1 
By the ignorance and ſufferance of ſuperſtitious times, the 
Hb nd had the reputation of ſupreme hend of che Engl chun, 
146, 7. 


From him all 1 — evan 


to be derived. Hob. 147. 

He crerted and conſecrated 

And ſuch creation by the pope made one a biſhop de fat, and 

| capable to take the king's confirmation. Pal. 3 

But in truth all the authority of the pope was by uſurpation, 
and void. Hob. 146. Fide Popery. 

And therefore, where the pope by his authority made a pro- 
viſion for benefices, it was always diſallowed. Vide Provijer. 

So the pope could never make a corporation. For. 184. 

Nor had juriſdiction within the realm. 4 Inf. 321. 

Vet ſome acts of the pope had the ſemblance and allowance 
of right, and ſuch authority was given to the archbiſhop by the 
ff. 25 H. 8. 21. Vide Prerogative, (D. 20.) 


(B. 2.) An Abbot, Prior, Monk, . 


1 All regulars were entred in ſome houſe of reli on, as an ab- 
1 = bey, priory, monaſtery, Ec. and there profeſſed. g | 
feſſed. A man was entered into religion, by his admittance into a 

| houſe of religion. Co. L. 132: 2. 

But he was not profeſſed till. the year of probation _ 
when he had taken the habit of his te, ad vowed perpetual 
obedience, chaſtity, and poverty. Co. ZL. 132. 6. 


(8. 3.) There are ſeveral orders of houſes of religion. 3 
ö * There were four orders of friars ; as, Friars, Minvrs, Carmelitis, 
— ne Huguſtines, and Friars Preachers. Co. L. 152. 4. 
And the Friars Minor: comprehend the Franciſcans, Capuchins, 


and Objervants. Co. L. 132. 6. 136. a. 
Vide Monaſtery. © * 


e %, The head of the convent was the abbot, or prior. 
ohead of Who ought to be choſen by the convent, 2 Rel. 102. 


s convent, 


(B. 5, E — canons, Friars 
The, con- er mins, Co. L 136. 3. 


— 
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(c) Perſons Seculaz. 
(C. 1.) Archbiſhop. | 


"HERE are within the * the two archbiſhops, How elecs-. 
of the provinces of Canterbury and York. Co. L. 94. a. ed. 
The archbiſhop of Canterbury has the ſtile of Metropyliren, and 1 4y 
Primate of all England, Co, L. 94. 4. 15 „ 
The archbiſhop of York, Metropalitan, and Primate of Englaus. 

Tori has within his province, Durbam, Carliſle, Chefter, and 
Man : Canterbury has all the others. Tay 332. | 
By the ff. 25 H. 8. 20. The archbiſhops upon a cong# nm 

are r afterwards confirmed, and conſecrated. Fide 
he biſhop and archbiſhop tener per baraniam of the king's 
2 and therefore is a peer in parliament. 4 If. 45, 
302. 
I! he juriſdiction of the archbi is ordinary, as every other 
biſkop's within his dioceſe, 3 8 70, (C. 2.) 
Or, ſaperintendant over all ecclefiaſtical perſons within his pro- 
vince. 3 Lev, 212. | "i 
And therefore, all eccleſiaſtical acts within his province are 
only voidable, and not void, tho“ done when the juriſdiction be. 
longed to a biſhop, or other eccleſiaſtical perſon within his pro- 
vince; as, if he grants adminiſtration when there are — 
notabilia, Fide Adminiftrator, (B. 5.) 
Or, if he inſtitutes to an advowſon within a peculiar in his 
province. F. 3 Lev. 213. | 
So an archbiſhop has a provincial power over all biſhops within 
his province ; and may hold a court where he pleaſes within his 
province ; and 2 officiate as judge. R. 1 Sal. 134. 
And may deprive. R. 1 Sal. 135. Cartb. 485. 
Or, convene them before him for diſmeanor in their function. 


R. Cartb. 485. | A 
: (C. 2.) Biſhop, — 5 

All the biſhopricks in England are of the king's foundation, (c. 32) 

and he is their patron, Co, L. 134. a. 1 Kol. 880. How cho- 


And they were originally donative by the delivery of the ring ſen. 
and crozier. Co. L. 134. 4. 1 Rol. 882. J. 25. 2 50. Ho 
90. 2 Ref. 102, 130. Fide Donative. | 

But king Jobn granted them to be elective. Co. L. 134. a. 

: w 880. J. 25, ad 50. Dav. 93, 2 Rol. 102, 3. Cod. Ju. 
Ecel. 11. 5 
And now, by the f. 25 H. $8. 20. On avoidance of an arch- 
biſhoprick, or biſhoprick within any of the king's dominions, the 
king ſhall 2 a congè d'eflire, containing the name of the per- 
ſon to be choſen, md the dean and chapter, Ec. ſhall ele& the 
perſon ſo named, and no other. And if they delay election 


Qs © |  abovo 
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ſome other metropolitan, who ſhall confirm 
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above 12 days after letters miſſive delivered, the king may by 
letters patent nommate whom he- ſhall think fit to ſuch dignity, | 


Vide 1 Sal. 136. 2 Rel. 101 


And after ſuch election certified under their common ſeal, and 


_ oath and fealty to the king, his majeſty ſhall by letters patent 


- + figaily uch election, i 
politan in his dominio 


f of an arcabithop, to ſome other metro. 
s and two biſhops, or to four biſhops; if 


of a biſhop, to the archbiſhop of the province, or, if vacant, to 
the election, and 


inveſt and. conſecrate the perſon elected | | 
By ihe J. 1 E., 6. 2. Archbiſnopricks and biſhopricks were 
mad donative: but that ſtatute is now repealed by the ff. 1 M. 
; and the f. 25 H. 8. 20. revived. Co, J. 


Heu e: 2. gnd + El. 1.7 0 


and conſecrates him. Jon. 160. 


7 


134. 4. K. 12 Co. 3 N . 

And therefore, upon the death of a biſhop, the dean and 
chapter certified the king of it in chancery, and prayed the king's 
licence to ele& ; upon which a cong? deflire goes, and they male 
the election, and certify it to the perſon elected himſelf, and 
have his conſent, then to the king in chancery, and to the arch- 
biſhop; and the king by his letters patent aſſents, and commands 
the archbiſhop to confirm 'and* conſecrate ; who examines the 
election, and the ability of the perſon, and afterwards confirms 

And there is the ſame proceeding when a biſhop is tranſlated, 
except the conſecration, as when he is newly-ele&2d, R. Jun. 
I 7. 23. 2g2.* - 2 0 3 

And by the ff. 8 EI. 1. and 39 El. 8. all archbiſhops and bi- 
ſhops of the realm are declared: lau fully ſuch. 4 Inf. 321, 2. 

A biſhop, tho' choſen, and cho' he has the temporalties deh- 
vered to him, is not a compleat biſhop, (unleſs it be upon a 
tranſlation, ) till his conſecration. 1 Ro. 888. J. 10. 2 Rol. 451. 


i 
* 


Nor can he do a judicial act; as, inſtitution to a church, Tc. 
2 Rel. 451. . | Th. 
Vet he may do miniſterial acts; as, a certificate of baſtardy, 
excommunication, W@c. 2 Rol. 451. "Ir 
1 Sal. 136. 


But a biſhoprick in Ireland is now donative. . 
Pal. 27. Vide Ireland, (E.) | 

And the biſhop ſhall be created by patent only. K. 2 Cre, 
553. 2 Rd. 101, 130. 5 | | | 

The juriſdiction of a biſhop and archbiſhop, as to the putiiſh- 
ment of offences, and the hearing and determining of cauſes, is 
derived cut of the crown. /ide Prerogative, (D. 9.) 

And therefore, a biſhop may make a layman his commiſſary, 
chancellor, or official. R. Jon. 264. Cro. Car. 258. 

Or may officiate as judge in perſon. 1 Sal. 134- | 

So, tho' the f. 37 H. 8. 17. ſays, any layman married or un- 
married may, being a doctor of the civil law, be a commiſſary, 
oficial, regiſter, 22 yet if he be not a doctor of the civil law, 
lie may be a commiſſary, Sc. for the ſtatute ſpeaks in the afiir- 
mative only. R. Cre. Car. 258. R. Cro. El. 314. . 
A biſhop is a biſhop of the univerſal church. ide Pal. 345 

| An 
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And therefore, a b: hop of kala. or Man, has the title of : 


biſhop here# Pal. 345. ; * 
As to grant and ſeizure o remporalis Vide 8 
(D. 235 24. 2 5 ) ws os 


* 3. ) Dean and Chapter 


Navy 1 and biſh9p, has a dean and chapter. 3 Co. 
75. a. or a chapter without a dean. 2 Kol. 453. 
All deans and chapters are either antient or new. Co. L. 95. @. 


In the antient, the dean was choſen by the chapter upon a 


cong? d'eſlire, and the king having aſſented, he was confirmed by 

the biſhop. Co. L. 95. a- 

353 archbiſhops of Canterbury and York and the biſhops of 
have antient chapters. * 

The new chapters are, where the king has tranſlated a prior 
and convent, &c. into a dean and chapter to a biſhop; as, to the 
biſhop of Norwich, c. Co. L. 95. 4. 3 Co. 73, 4. e 

Or, when the king, upon the erection of a new Wan 
erects a new dean and chapter. Co. L. gz. a 


By the f. 35 El. 3 letters patent for erection, Ic. of a dean 


and chapter are go 


And the dean in the new tranſlations and i is Aan e | 


and by the king's letters patent is inſtalled. Co. L. 95. a. 


See a very elaborate inveſtigation on the W of the di ifferent : 


kinds of deans, fc, in the nates 10 Co. Lat. by Mr, . fo, 

95s et ſeq.* 

The dean is ſo called, becauſe he has ten prebends or canons at 
leaſt, of which the chapter conſiſts. bid. 

And he is the head of the chapter. 1614. | 

And tho” the dean and chapter make a corporation, yet the 
dean, and every prebendary of the chapter, may be a corporation 
by himſelf. 10 Co. 31. 6, 

So the dean may have belonging to his deanery, a church, 
prebend, or other poſſeſſions. Dy. 273. a. 

If a deanery be 4. 


in him, vi. to the dean and his ſucceſſors. N. Daw. 46. a. 


So, if the king limits the grant to him for life, or at will; yet | 


he ſhall have the tee. Dav. 46. a. | 
The dean of a cathedral or collegiate church 1 is. perperual, wiz, 
for his life. 

And he may be a lay as well as n man. Dy. 273: a. 
in marg. Senb. cent. 2 Rol. 341. J. 18. 


And his dignity is not an ecclefiaſtical bens for he has | 


not inſtitution, except where it is preſentative. Lind. 125. 
yet it is a ſpiritual promotion. 2 Rol. 341. J. 10. 
A ſub- dean is, either pro hãc vice, ſubſtituted by the dean; or 


perpetual, choſen " the dean and _—__ ann 3270 


FE: .* * | - By 


onative, and the king by letters patent grants - 
the deanery without limiting any eſtate ; yet he has all the eſtate 
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| But a rural dean is employed by the biſhop and archdexcon, 


and is temporary. Lind. 14, 79, 327- s 
The office of the dean and chapter is, to adviſe and aſſiſt the 


biſhop in matters of religion, to conſent to his grants, leaſes, G,. 


and to elect the biſhop upon a vacancy. 3 Co. 75. 
The dean and chapter = a 3 
And have capacity ta take and alien, Ic. as another corporation, 
| So they may ſ "a without any lands or poſſeſſions. 3 C. 
tu. 0 And. 197. | ; 
* dean has not a freehold till his inſtallment. 2 Rol. 451. 

A dean may ſurrender his deanery to the king, by which it 
ſhall be diſſolved. Dy. 273. (Fide 3 Co. 75.6.) 

[A dean and chapter is a ſpiritual, and not a lay body. If, 
of Dean and Chapter of cht Church, or, Cs. . 1 
Bunb. 0g. k Fs : 

[Fide Chancery, (3 C.)! 


(C. 4.) Prebendary. 


A prebend is jus ſeirituale percipiendi proventus in wee, 
competentes percipienti ex divino officio cui infiftit, Lind. 144. verb. 
prebendas. | EO x . 

A canon is he, qui eft eloctus in fratrem, and has a Rall in chere, 
locum in nel Lind. 144. Dy. 294. 6. 
A prebend is derived out of a canonry, ut folia ex matre, ſed 
frne redditu non patet conſtitui. Lind. 144. 
But if a prebendary aliens his whole poſſeſſion, he continues 
2 ; for he * his fall in the choir, and his voice inthe 
apter. 3 Co. 75.60. : | 

Tf he 415. 1 rebend, the prebendary ſhall do the things 
proper to his function, and not the leſſee. FS 

e ſhall make a commiſſary, which belongs to him by pre- 
ſcription, and the leſſee cannot make one. Ray. 88. 


(C. 5.) Archdeacon. | 
An archdeacon derives his authority from the biſhop, > 
c 


ought to viſit as ſubordinate to him. Hab. 16. Cod. Ju. 
oog. 2 Kol. 448. 


By the canon 4e conc. Toledo. 35 as 630. temp. Honor, 1. I. 


was firſt allowed, that a biſhop languore aut oocupationibu. impli- 
catus preſbiteros vel diaconos mittat, qui reddit bafilicar' reparation" 

. & miniſtrantium vitam inguirant; upon which the biſhop divided 
the dioceſe into archdeaconries, and gave them commiſſion to viſit. 
Ds, part 2. ch. 15. Cod. Ju. Fccl. ioo. 


n the time of the Saxons, they had juriſdiction allowed in 


land. Rights of Convocation 292. | 
n the time of William the Conqueror it was ordained, quod 
tpiſepus wel archidiaconus, (who before ſat with the ſheriff,) a 
in bundredo amplius non teneat, but right ſhall be done by hi elf 
according to the canons, Wc, 2 Rel. 216. I. 15, Fan. Xgl. 66- 
And therefore, he is now as ocalus epiſcopi. 4 Inſt. 339- And 


miniſter 


So, by 


Niniſter t 
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And may hold a court within his archdeaconry, where, by 
— or compoſition, he has — 4m in ecclefjaſtical 
0 7 . Pide Courts, (N. 9. : 
_ ts 78. #4 = a 65. . him to the biſhop ; 
gr, if he be the archdeacon af an archbiſhop, to the arches, | 
Hide Prerogative, (D. 13.) 575 | 


(C. 6.) Parſon. 


A parſon is he, gui perſenam gerit, viz, che rector of a parochial of&. 62 
church. Co. L. 300. . | : : 2 — 2 at a 

A reQory or parſonage, confiſts of glebes, tithes, and oblations, * "£080. 
eſtabliſhed for the 2 — a parſon, or a rector to haye p;,, Fans. 

ure of ſouls within the ſame pariſh, _ f by 

F And there need not be — glebe than the ſoil of the church, 
or church-yard. | 1 

But > ought to be ſome land; for if tithes only be proved, 


it is not a reory, 1 Sid. 91. 3 Sal. 377: 


Every man, preſented, inſtituted, and inducted, ſhall be par-, (o. 7.) 
ſon to a church; tho he be an alien: for he may take a ſpiri- ds e 
tual pollſiog, not a temporal one. 2 Rol. 348. J. 20. Vit 
Efeliſe, (M. 9885 . 

OE c. tho' dead in law. 2 Rol. 348. J. 10. 
So, one mere laicus; for he is parſon till deprivation, 2 Rol. 
348. J. 30. Vide Egliſe, (M.) | | | | 
Or, wholly illiterate. 2 Rol. 348. J. 32. | 

By the ff. 13 El. 12. None ſhall be admitted to any benefice c 8.) 
3 unleſs he be of the age of 23 years at leaſt, and a Who not. 


n. | 

And none ſhall be a miniſter, or admitted to preach and ad- 
riniſter the ſacraments under the age of 24 years. 

So, by the ſame ſtatute, none ſhall be admitted to preach or ad- 
ciniſter the ſacraments, unleſs he bring to the biſhop a teſtimonial 
of his honeſt life and profeſſing the doctrine of the 39 articles; 
ad be able to give an account of his faith in Latin according to 
be {aid articles, or have a ſpecial gift to be a preacher. 

Nor ſhall be admitted to the order of deacon, unleſs he ſirſt 
ſubſcribe the ſaid articles. 

Nor to a benefice with cure, unleſs he ſhall firſt have ſubſcribed 
i ſad articles in preſence of the ordinary, and publicly read 
de ſame in the church of that benefice, with declaration of his 
pofeipned aſſent to the ſame. 
do by the. 13 C14 Car. 2. 4. None ſhall be admitted to a 
arſonage, vicarage, benefice, c. before he be ordained prieſt, 
ang to the Grp thereby eſtabliſhed, unleſs he was before id 
* | 


do, by the ſame Hatute, he ought to declare his unfeigned aſſent 
ad conſent to all things contained in the book of common Prayer 
mo months aſter actual poſſeſſion, or elſe ſhall . [ap 

| | eprived ; 


«'s 
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deprived; and the patron may preſent, Oc. as if dead. Vie 


Parſon, (C.) 5 | Bef 
So a woman cannot be a parſon ; for the preſentation, ini. * 
tution, and induction of her is null and void. 2 Kol. 348. 3 A 
Hob. 149. FI: | 7 127. 
(C. 9.) The parſon is ſeiſed in right of his church, and the freehold 0 
The intereſt of the church, church-yard, and glebe belong to him. C J. 80 
ot tie par- 300. 5. VNiade toft, . 14.) —£/gliſe, (G. 1.) 5 7 
ſon, And therefore, he may ſue and be ſucd for the right of hi Py l 
church. Co. L. 300.6. | _—_ Meine 
So, for the benefit of his church or ſucceſſor, he ſhall be je. mo 
puted to have the inheritance guodam odo; and therefore, he arum; 
may have waſte, and declare ad exhereaitationem ecclaſit. Ci. J. „ Rl ; 
| . a. 3 | 
If his leſſce aliens, c. he may have a writ of entry ad com- , —— : 
. munem legem aſcer his death, or in confimili caſu during the life of f 
the leſſee; which writ lies only for him, who has an inheritance, So th 
or reverſion for life. Co. L. 341. 6. F. N. B. 206. F. 269, npover 
G. 49. D. | 3 , 5 Or, it 
So he ſhall have an ad terminum gui prateriit, anda quid per- And m 
mittat in the debet. Co. I. 41. 6. | | time o 
A writ of me/ze, or a contra formam feoffamenti.” Co. I. 341. 6, 112. 
So he ſhall have a cefawir. F. N. B. 49. C. By par 


And, upon a grant to him and his ſucceſſors, he ſhall have a 19. 14. 
guid juris clamat, a ger que ſervitia, or a quem readitun eddi So, by 
Axe Lao A 75 w where, by 

So, if he be diſſeiſſed, or alies in fee, Cc. his ſucceſor na. 

have a juris utrum. F. N. B. 48. R. . bb If the | 

Or, if another recovers againſt him by default, or by verdict, in the.” 
when he did not pray in aid of the patron and ordinary. F. N. 538. J. F. 
B. 48. R. | 5 | Or, pre 

Or, intrudes into the rectory after the death of his predeceſſar, 338. 1. 17 
F. N. B. 49. 4. | 5 . So, if tl 
Se a parſon may receive homage. Co. L. 341. 6. x dwment o 

If a parſon be diſſeiſed, he himſelf ſhal! have an aſſiſe, * And by 
writ of entry in the er, cui, or po, or in the guibus. F. N. parſonage. 
B. 49 B. | | Foes 6m wed But a vii 

But, properly, the fee-fimple is not in the parſon ; but for impove! 


abeyance. Lit. S. 646. And, a p 
And therefore, he cannot have a writ of right. Lit. 8. 645- of the parſo 
Nor a writ in the nature of a writ of right, as a writ of rig Or, a pr 
upon a diſclaimer, of cuſtoms and ſervices, ne injuſte vexts, , 22. 
tionabilibus diviſis, quo jure, &c. Co. L. 341.6. Or, by tl 
555 5 | So aſter t 
(C. io.) Vican. Cre. 517, 
| 15 Nor after 
(o. 10.) When a church was appropriated it was uſval to endow 2 p: mporal ha 


b . f ſouls. 
The orig: petual vicar with parcel of the rectory to have the cure of Me: 
nal of vi- 8 And by the 17. 15 R. 2.6. and 4 H. 4. 12. The n - By the /2. 
etage? _ tion ſhall be void, if a perpetual vicar be not inſtituted 3 ow the vica 
| ducded into the ſame church and convenably endowed. = WY 
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Before thoſe ſtatutes, the endowment of a vicarage upon an 


appropriation was not neceſſary. - 2 Rol. 99. 
And thoſe ſtatutes extend only to future time. aver 99, 


127. R. Fal. 22. 


The parſon, patron, and ordinary may create a vicarage with- 
eu: the King's aſſent. 2 Rol. 334.1 17. 
Sa in time of ayoidance, the patron, and im 2 Rel. 
1 K 2855 
4 the Parſon appropriate, and the ordinary. 2 Rol. 334. 


. 20, 35 
Tho the appropriation be to thoſe who have not curam ani- 
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(C. 11.) 
How creat- 
ed. 


r.arum 3 as, to a dean and en nunnery. Plo. Com. 497. 


2 Rel. 334. J. 25. 
But the ordinary without the r cannot create a vicarage. 


Rol. 334. J. 15. | | Sg 


So the vicarage may be re- united to the parſonage; if it be 
mpoveriſhed. - 2 Rel. 337. I. 50. 

Or, if the parſonage be impoveriſhed. _ 2 Rel. 338. J. 10. 
And may be re- united by the parſon appropriate, and ordinary, 


(C. 12.) 


Or re-unit «4 


& 54 80 


a time of vacation of the * 2 Ne. 3 37: J. 129. Pal, 


122. 
By parſon, ordinary, and vicar, when the vicarage is full. 


145. 14. 


So, by the pope as ſupreme ordinary, the parſon, and vicar, 


where, by ſubſequent uſage, the intent appears. R. 2 Rel. go, 
11 7. 

If te parſon appropriate preſents the vicar to the parſonage, 
with the conſent of the ordinary, this re- unites them. 2 Rel, 
338. /. 5. 

Or, preſents to the vicarage by the name of parſonage. 2 Rol. 
338. J. 17. 

So, if the parſonage be recovered by a title paramount the en- 
oon ment of the vicarage, they are re- united. 2 Rel. 338. J. zo. 

And by union, the endowment of che vicarage returns to the 
purlonage. 2 Rol. 338. J. 8. 

But a vicarage ſhall not be re- united by the ordinary, except 
br impoveriſhment. 2 Rol 338. J. 12. 

And, a preſentation of the vicar to the parſonage, by the leſſee | 
of the parſon, does not bind his leſſor. 2 Vl. 331.7. 6. 

Or, a preſentation by any other than the parſon. 2 Rol. 338. 
82; 

Or, by the king. Dub. 2 Ro. 338. J. 25. 

4 aſter the . 4 H. 4. 12. A vicarage ſhall not be diffly ed. 

ro. 517. 

Nor after the f. 31 H. 8. 1 3. when the parſonage i is come to a 
mporal hand. 2 Cro. 518. 


LY the . 15 R. 2. 6. and 4 1. 4. 12. The ordinary ſhall en- 


(C. 13.) 


Endows 


the yicarage according to the value of the church. —_ 
A | | | = 80, Vide ante, 
N (C. 10% &.) 
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So, if the vicarage be impoveriſhed, the ordinary may enlaryy 
the maintenance. 2 Rol. 337. I. 30. 338. J. 1. 

Au there ſhall N in the eccleſiaſtical court. 21% 
* vicar may libel there for increaſe of mainteryy, 
againſt the parſon impropriate and his leſſee, by the J. 32 y 
R. 2 Real. 337.1. 30. | 2 RY 
So an endowment may be enlarged by the bifhop, yp raj, 


to all, who are intereſted, tho' a == to enlarge be na reſerved The p⸗ 


| (C. 14.) 


The intereſt church or church-yard, nor could have a juris utrum for his glebe, 


of the vicar. 
Pd elle 
(G. 1.) 


Juris utrum for lands, c. of the vicarage, and recover in other 


upon the original endowment, Hard. 329. And th 
So, if there be no endowment of a viearage, equity pu $0 3 p 
information by the attorney-general, will compel the improptam . J. 50 


of the {mall tithes to make an allowance. R. 1 Fir. 20). 80, the 
Otherwiſe, if there be an endowment, tho' ſmall. 1 /;, ,,, bn. 
The endowment fhall be conſtrued by uſage ; and therefore, so a de 

| If a vicar be endowed de minutis decimis, and he has uſed to hav Via. 


tithes of wood of the yearly value of 6s. 8d. tho' wood in in o the 
nature is a great tithe, yet in reſpect of the ſmall value adulte 
the uſage, the vicar ſhall have the tithes of the wood. N. 21. ut if a 
335. l. 45. 5 cure. 

So, if he be endowed d decimis garbarum, and by uſage he hay 0 a dea 
always had the tithe of hay, as well as of corn. R. 2 Nl. 335, oa pre 
J. 30. for an augmentation of the endowment ſhall be intended, WF 79- 
Hard. 328. Pal. 222. 2 Rol. 161, 

So it ſhall he conſtrued liberally : As, if a vicar be endowed 
of all tithes, except corn; he ſhall have hops, rape · ſeed, &. 
tho' they be things newly ſown in England, R. 2 Rl. 334. 


J. 40. | | 
If he be endowed of ſmall tithes, and arable land is after 

— into paſture, he ſhall have the ſmall tithes of it, 2 lu. 
335. J. 23. | = 

If endowed of all the tithes of a manor, he ſhall have the 
tithes of the freeholds, as well as of the copyholds ; for they all 
make the manor. R. 2 Rel. 335. J 37. Gre. #1, 463. 

w. 58. ; 
| Yet a vicar ſhall not have tithes of the glebe, tho ſeyerel 
after the endowment. R. 2 Rol. 335. J. 10. 

So, if there be no endowment, the vicar cannot claim af 
thing. X. Pal. 426. Vide ſupra. | 


By the common law the vicar had not the freehold of th 


nor be named tenant to the precipe for his glebe, without his par- 
ſon. 2 Rel. 336. F. , 
But now, by the f. 14 Ed. 3. 17. A vicar, c. ſhall have! 


writs, as a parſon may. | 
And therefore, he ſhall have an aſliſe, 3 Sal. 357. 
So a vicar ſhall have aid of the parſon, patron, and ordinary: 
2 Kol. 336. J. 48. 3 7 1 
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15. 


15 | | | 
2 (c. 15.) What Perſons have Cure of Souls. 
— The parſon of a pariſn- church has curam antmarum. 


And the tual vicar, who is preſentative. 2 Cro. 5 17. 
80 a —— till a vicar be eſtabliſhed. 2 Rol. 
1. J. 50. , | 


| Vide Donative. 


Y tualiter, the vicar adtualiier. 2 Cro. 518. 5 
2,1, ut if 2 pong vicar be preſented, the parſon ceaſes to have 
cure. 2 Kol. 341. J. 47. EC 


50 a dean, or archdeacon has not the cure. | 


— $0 a prebendary has not the cure. 2 Rol. 341. J. 45. Cre. 
l. 79. | | | 


| (C. 16.) Who are Dignitaries. 


334 frery promotion in the church, having juriſdiction annexed, 
a dignity : As, a deanery. Cro. El. 663. 

e In archdeaconry. | Semb. cont. Cro. El. 663. 

Rl, u a parſon is not a * Cro. El. 663. 
Nor a provoſt. Cro. EI. 663. | 

dhe Nor a chaplain, or prebendary. Cro. EI. 663. 


y all 5 5 | 
4: WP) ccthat Pꝛivileges belong to Ecclefiaſtical 
'ered 1 Perſons, | 


; (of WMD Y the /. M. Ch. gH. 3. 1. Ecclefia fit libera, & habeat omnia 


j . . . ; 

jura ſua & libertates illefas. So, by the F. 50 Ed. z. 1. 
And this extends to all eccleſiattical * A bot . . 

of we Ad therefore, no eceleſiaſtical perſon ſhall be choſen to a tem- 

gebe, il office : As, ſheriff. Yide infra. : 


.der Mall be expenditor for lands, which he has within a level, 


levers. Per 2 J. 1 Mod. 282. 1 Lev. 03. 

have 1 or, ſhall. be conſtable, reeve, beadle, Cc. 

other er ſhall be bound to ſerve in war in perſon ; for militans Dev 
plicit ſe negotiis ſecularibus. 2 Inſt. 4. | 
d therefore, if he holds lands by chivalry, &c. he ought to 

nary: * ——_ deputy, or pay eſcuage ; and need not ſerve in 

. I. gg. a. | 
SE” if be has lands, by reaſon of which he ought to be a reeve, 

le, Ce. when choſen, if he was a lay-man ; he ſhall not be 
u, being infre /acres erdines : os if he be, ho ſhall have 2 


writ - 


& a vicar fall have the trees in the church yard ; for he 
nds liable to the repairs of the church. Semb. 2 Rel. 337. 


30, the parſon, where the vicar is inſtituted only in aid of the 

on. | = 
0 a donative of the king may have the cure. 2 Rol. 341. 
$0 the parſon and vicar may both have the cure ; the parſon 


| $ 
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has a benefice: and for his ſecurity, upon a ſtatute ſtaple, mer 


34. 


do appear. 


 ecclefiaſticis. 


- Ibid. ] 
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writ for his diſcharge, and upon that an alias, pluries, and attach 
ment. F. N. B. 175. B. Reg. 187. 6. 2 Inft. 3. 
So by the l. Marl 52 H. 3. 10. All eccleſiaſtical perfor; 4, 
diſcharged of ſuit at the leet, or turn. 2 Inſt. 4, 121. 
So, by the common law, eundo, morando, aut redeunds fron d. 
vine ſervice, a prieſt cannot be arreſted. 12 Co. 100. 2 Bz 
And by the ff. 50 Ed. 3. 5 and 1 R. 2, 15. He tha ſo u. 
reſts ſhall ſufter impriſonment, ranſom, and make ore wü 
party: provided he do not hold himſelf there by colluficn, 
So an action lies upon theſe ſtatutes, if a clerk be arrede 
when attending upon divine ſervice. Vide 12 Co. 100. 
Tho? it be thro? ignorance, and he is afterwards diſcharged, 
So one may be. ſucd for it in the ecclefiaſtical court, and hi 
pay colts. Vige 2 Bul. 72. . 
But the arreſt is good; and a reſcuer is not excuſed. 
So he may be arreſted at the ſuit of the king; as, upon awy 
rant of a juſtice of peace. | | 
Or, if he abſconds, and cannot otherwiſe be taken, 
So a capias does not lie againſt an ecclebaſtical perſon, wh 


* 


chant, or recognizance, there ſhall be awarded a cajias | laicx 


So, in any other action where a capias lies, if the ſtenff re 
turns, clericus beneficiatus, nullum habens laicum feodun, the 
ſhall be a writ to the biſhop, commanding, that he compel hu 
2 Inſt. 4. 2 Kol. 220.1. 45. 

And if the biſhop does not cauſe him to appear, a dirings 
goes againſt the biſhop. Reg. 26. 6. | 

So, if upon a fieri facias the ſheriff returns clericus bentfii 
tus, Ec. there ſhall be a feri facias to the biſhop to levy e bir 
Nine 23; 20-20. - e 

And upon ſuch a writ to the biſhop, he by his mandate fh 
ſequeſter his benefice till he appears, or the money be levi 
9087 $20.-: Heh: 85 

[On ſheriff's return, that defendant is clericus beneficiatus n 
lum habens laicum feodum, fieri facias de bonis eccleſuaſticis ved 
the biſhop ; on affidavit of the debt's being levied, rule to the 
ſhop to return the writ. Lanquit v. Jones, E. 4 C. Str.S7.) 

[On affidavit of debt's being levied, the biſhop being dex 
rule to his executor to return fieri facias de vonis ecclefraſtic 


[ Attachment may iſſue againſt biſhop, for not returning 


Facias de bonis ecclefraſticis. Semb. But it is more proper io mo 


againſt his chancellor, commiſſary or official, - who uſually 
rurn them. Ker v. Nbg of Se. Herb 7. 25 C 266 
332. | | „ 

But 272 * ſheriff returns clericus nullum habens laicun / 
dum, without ſaying beneficiatus, a capias ſhall be granted to 
ſheriff againſt him; for it does not appear that he has a betet 
by which he may be warned by the biſhop. 2 It. 4 
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So, upon a fieri facias againſt a biſhop, the | 
to return clericus beneficiatus ; for he has temporalties. 
Het. 20. ; | EW : 

So, if the return is clericus beneficiatus, the biſhop cannot ſe- 
queſter his ſalary, as fellow of a college by a mandate to the 
maſter, Oc. for that is no benefice. R. i Sal. LEES. 

So, in other caſes, an eccleſiaſtical perſon is rot privileged 
from an arreſt for a juſt cauſe. 2 Rol. 220./. 40. 

So by the ff. M. Ch. 1. All poſſeſſions and goods of ecclefi- 
aſtical perſons ſhall be freed from all exactions. 2 Jft. 2 

And by the fl. 9 Ed. 2. Art. Cleri. 9. The goods of eccleſt- 
aſtical perſons ſhall not be diſtrained in via regid, aut feodis eccleſi- 
 afticis guibus olim dotatæ. 2 Iuſt. 4, 627. 3 : 

So by the ,. 18 EA. 3. (not printed) ecclefiaſtical poſſeſſions, ac- 
quired before 20 £4. 1. were exempted from tenths and fifteenths 


8 emb. 


granted by parliament to the king ; becauſe they were charged 


20 £4. 1. with tenths to the 2 2 Inſt. 628. ä 
So, for tithes, which are ſpiritual, aullas dt reparatione pontis, 


aut aliguibus oneribus temporalibus onerari debet. 2 Inſt. 641. 
And eccleſiaſtical perſons ſhall be diſcharged of tolls, cuſtoms, 

average, pontage, paviage, Ic, for their eccleſiaſtical goods. 
2 Inſt. 4. ; | 

And if they be moleſted, they may have a writ for their diſ- 

charge. F. M. B. %% 

So, for goods bought for their ſuſtenance. F. N. B. 227. F. 


So they ſhall be diſcharged of purveyance for their own pro- 


per goods. 2 Inſt. 3, 35. | EY 
And ſhall have the king's writ for their diſcharge. F. NM. B. 
30. A. | | 
By the . M. Ch. ꝙ H. 3 21. Nulla carecta dominica perſonæ 
ecclefiaftice, &c. per ba!livos nojiros capiatur. - Confirmed as to all 
purveyance, by the /f. 14 Ed. 3. 1. 18 Ea. z, 4. and 1 K. 2, 3. 
Jide 2 Inſt. 35. d 5 
So, if an eccleſiaſtical perſon fears that his goods, or the goods 
of his farmer will be taken by any miniſter of the king, he may 
have a protection cam clauſuld nolumus for his ſecurity. 2 Inſt. 4. 
F. N. B.. 29. A. . 8 
So an eccleſiaſtical perſon is capable of a temporal office: for 
where a petition was, that he ſhould not be chancellor, treaſurer, 
clerk of the privy ſeal, baron of the exchequer, cuamberlain of 
tae excheguer, comptroller, &c. the king aniw-red, chat he will 
do as he thinks fit. 2 Rol 221.1. 5. ide ſupra. | | 
But the f. M. Ch. 9 H. z. 1. confirms only the antieit rights 
« perſons; and does not give them any new ones. 
2 1ſt. 3. . 
So, notwithſtanding Art. Cleri. 9. the goods of eccleſiaſtical 
perſons may be taken for ifſues, or other dues to the king. 
2 Inſt. 627. Ie | 
So toll, Ec. may be taken of them, if they m»r-handize ; for 
the writ ſays, dum merchandizas non exerceant de ciſaem. Cont. per 
flerle, F. N. B. 227. F. 85 ; 
| | So, 


the ſheriff ought not 
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80, by expreſs cuſtom or preſeription, tithes, We, in. de 
hands of a ſpiritual perſon may be charged td pontage, ruraps, 


of 
R 


c. Cal. 101. 

So the clergy ſhall' be liable 2 impoſed by af 
parliament, i they be not exempted by the ſame — 
1 Vent. 273. | ; 

As, to = made purſuant to ff. 43 Bl. for relief of the pont. 
So they fhall be bound by the ſtatutes, which! require the ſag. 
ing of carts and horſes for the repair of the highway. R. 1 Vu. 
273. cited Lut, 1563. 2 Lev: 139. nn 

But a tax or ſublidy charged upon a biſhop, parſon, &c. if he 
dies, ſhall not be a charge upon his ſucceſſor, but upon his heir 
or executor only. R. Lane 51. | | 

So by the f. 21 H. 8. 3r. No ſpiritual perſon ſhall take tn 
farm to himſelf or his uſe, from the king or others, by writing ot 
farol, any lands, tenements, &c. for life, years, or at will, on 
pain of 10/. a month, c. | | 

Nor ſhall take any annual rent or profit, by reaſon of ſuch 
leaſe or farm, Ic. on pain of 10l. a month, and ten times a 
much as he or any to his uſe ſhall take in ſuch rent, proſt, G. 
a moiety to the king, the other, & c. 
And ſuch leaſe, c. to any ſpiritual perſon or his uſe ſhall be 
void, as well againſt the leſſor as the leſſee. 

Nor ſhall, being beneficed with cure, occupy any parſonage or 
vicarage in farm of tlie leaſe of any other, nor take any rent or 
profit out of ſuch farm, on Pain of 4os. per week, Cc. 

But by the ſame ſtatute, ſpiritual perſons may take to farm the 
temporalities of an archbiſhop, biſhop, &c. during vacation. 

Or if their glebe be not ſufficient, 
Iands for the expence of their houſes, and hoſpitalities, 


And may keep as much of their lands, &c, in right of their 


Houſes, as ſhall be neceſſary for their cattle and corn, for the 
maintenance of their houſeholds and hoſpitalities, without fraud 

And may take dwellirig-houſes with orchards and gardens in a 
city, borough, or town, for their own habitation. 

So, if a ſpiritual perſon takes a leaſe for years, or at will, of 
lands, Wc. it ſhall not be void. R. Dy. 358. a. | 

So by the ft. 21 H. 8. 13. no ſpiritual perſon ſhall boy, to fell 
again for profit, in any market, fair, &c, any cattle, corn, lead, 
tin, hides, leather, tallow, fiſh, wool, wood, victual, or mer- 
err on pain of treble” value, &c. And ſuch-conra®t ſhall 
be void. | | t | 

Nor ſha!l uſe any tan-houfe, or brew-houſe, unleſs for ſervice 
of the houſe, on pain of 101. per month, &c. N 

But by the ſame flature, if à ſpiritual perſon buys withont fraud, 
horſes, cattle, goods, c. for his neceffary uſes, and afterwards 

diſlikes them, he may ſell them again, &c. 3 

(By f. 17 G. 3. C. 53. where there is no houſe, of it is ſo 
much out of — that one — | _ income —— _ — 
parſon, by conſent of patron and ordinary, may borrow two 
neat income on mortgage for 25 years, which binds — 


5 


c. may take in farm other 
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be paid annually. If the incumbent do not apply the ordinary 
may, where the living is 100/. per ann. and the perſon non-re- 


fident.] | 
| _ Eccleſiaſtical Tenſures, 


Vide Prerogative, (D. 12.) 


Eccleſiaſtical Courts, 
Vide Courts, (N. 1, &c.)—Di/mes, (M. r, &c.) 


- 


Eccleſiaſtical Jurisdiction, and Laws. 
To Vide Prerogative, (D. 9, c.) 1 
1 G rr IA . 

Pide Jaſbices, (S. 9.) 


*r s * 


— — 


E IE O TME N T. 
(A) By whom it lies. 


\ N ejectwent lies by a leſſee for years for recovery of his 
\ term, and damages, if he be ouſted by his leſſor, or a 
anger. F. N. B. 220. 85 ö | 

ld is a poſſeſſory remedy, and only competent where the leſſor 
{ plaintiff may enter; therefore it is neceſſary for plaintiff to 
ew his leſſor had a right to enter, by proving a poſleſſion 
in 20 years, or accounting for the want of it under ſome 
kception . 21 F. 1. c. 16. Taylor v. Horde, H. 30 G. 2, 
J. M. 60. 5 

Of what things it lies, or not, and upon what demiſe, and how 
judgment ſhall be. Vide Pleader, (2 Z. 1, &c.) 8 

tut now the courſe is to make a nominal] plaintiff upon 
ſeigned demiſe. c | 
a! after the declaration delivered, the plaintiff. may be 
inped by rule of court, before plea, if there be cauſe for 

| 25, if he be a witneſs upon the trial of the cauſe. 
lad. 333. 
ne are under the controul of the court, and may be 
aged by them to anſwer every end of juſlice and convenience. 
raaim v. Shamtitle, H. 2 G. 3. 3 B. M. 1290. ] | i 
and therefore, if by any means the plaintiff can be ſuppoſed 
ve a title as laid in the declaration, after verdi&, the court 
ſupport the judgement : thus, if there be two demiſes of the 
or. III. | Rr Es _ ſame 


— 


Inte reſt and 51. per cent. (or 101 per cent. if non-reſident) ma 


6 
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ſame premiſſes laid on the ſame day, the court of error in faq, 
of the judgment will ſuppoſe that the demiſes were made by 


two joint tenants, of the whole land, though each deni 10 
will paſs only the reſpective moiety of him whoſe demiſe it i. ws 
T Will. 1.* | N 6 75 iy . | | the 
[The court will not order a leſſor, having privilege, to nne e; 
5 good plaintiff to be liable to coſts. Preſten v. Lingen, M. 5 C. 7 
Str. 479.] ; | | tena 
[If a perſon claims land as lord, by eſcheat, the proper Way to - N 
try the right is for him to bring ejectment, and the pern ds 
claiming as heir ſhall defend either alone or with the tenant 
in poſſeſſion. Fairclaim v. Shamtitle, H. 2 G. z. 3 B. [1 
M. 1290.] De 5 : . . 
[The formal title of a truſtee ſhall not be ſet up 2painf the tenat 
ceſtuy que truſt : but if the truſtee is a truſtee for mortgages, after 
and not for the defendant the mortgagor, he may recover, tho? 
Armſtrong v. Peirſe, P. 6 G. 3. 3 B. M. 18g8.] year? 
»When the landlord is made defendant, the plaintif mut arrea 
prove the defendant's tenant, in poſſeſſion of the premiſes. ſhall 
1 Hill. 220,* all th. 
(B) By whom not, — 
DUT an ejectment does not lie by him, who has not an im Vide 
| mediate intereſt or poſſeſſion : as, if a leaſe be to 4. f 
years, and afterwards to B. for years, and A. be culted; 5 
cannot bring an ejectment. 1 Fel. 3. 8 : 
| $0 it does not lie by him, who has only a poſſeſſion in law; 2: 
if leſſee for years makes a leaſe at will to one, who is ouſted 
leſſee for years ſhall not maintain an ejectment. R. 1 — 
3. Tanf. cont. but Co. acc. ibid, _ : . 
So it does not lie by any one when his intereſt is determined 
as, if a man covenants to ſtand ſeiſed of 100/. per aun. to th 
uſe of his daughters, till they raiſe 5oo/. for their portions /, 
cel ve; after 12 years the eldeſt daughter cannot enter or have 
' ejetment, tho? her portion was not raiſed : for that would be 
the prejudice of the other daughters. N. Cro. El. 800. 
[Twenty years adverſe poſſeſſion in defendant, takes Pu 
plaintiff's right of poſſeſſion, as well as his action or emcee) 1 F ane 
ejectment. Taylor v. Horde, H. 30 G. 2. B. M. 66.) p who. or 
By the fi. 4 Geo. 2. 28. if half a year's rent be due, tit ll man grant 
having title-of re-entry may, without legal demand or fee tall, the 
ſerve an ejectment, and on judgment againſt the caſual ce, 7 3 
or nonſuit for not confeſſing leaſe, entry, and oufter, on Pes If an 7 , 
affidavir, or, if defendant appear, on proof at the trial, that tre a0l. in 
a year's rent was due, and no ſufficient diſtreſs, and he , 9 the 40 
to re-enter, the plaintiff ſhall have judgment and execuiimn oy vork o 


after ſix calendar months after execution and no pay 
arrears and coſts, the leſſee, or any claiming under bir, (a) New 
have no relief in equity. 5 6 
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Provided, a mortgagee not in poſſeſſion ſhall not be barred, if 

in ſix calendar months after execution, he pay all arrears and coſts, 1s 
and perform the covenants of the leaſe. | bs 7 2 
the tenant, to whom a declaration in ejectment ſhall be delivered, ſhall forthwith give 
notice to his landlord on pain of forteiting the value of three years improved rent. 

And the court may ſuffer the landlord to make himſelf defendant by joining with the 
tenant z but in cale the tenant ſhall neglect to appear, judgment ſhall be ſigned againſt the 
caſual ejector ; but if the landlord ſhall deſire to appear by himſelf and content to enter 
into the common rule, the couft ſhall permit him io to do, and order a ſtay of execution 
upon the judgment againſt the caſual ejector till further order.] 


[If a landlord ſerves tenant with ejectment under 4 C. 2. 
c. 28. and has judgment by default, and poſſeſſion delivered, and 
tenant tenders no rent, nor files bill for relief, but ſeveral years 
after brings ejectment againſt the landlord, he ſhall not recover; 
tho' at his ſecond ejectment no affidavit is 2 that half a 
year's rent was due, and no ſufficient diſtreſs countervailing the 
arrears. Dee v. Lewis, T. 31 G. 2. 1 B. M. 614.] „for it 
ſhall be preſumed that an affidavit was regularly made, and that 
all the requiſites of that act were duly complied with.“ 

A. covenants that B: (a partner) ſhall live in his houſe, and 
that if A. dies, his executor ſhall renew the leaſe. A. cannot re- 
cover. Right v. Proctor, P. 8 G. z. 4 B. M. 2208. | 

Vide Eftates, (H. 9.) 1 


Ejectment of ard. 


Vide Guardian, (H. 2.) 


ELECTIO N. 
(A) Election; who ſhall have it. 
4A; 1.) He, who ought to do the firſt Act. 


J. an election be given to another of two ſeveral things, he, 

ho ought to do the firſt act, ſhall have the election: as, if a 

man grants to another to have a rent, or a robe yearly at ſuch a 

_ the grantor has an election to deliver the one or the other. 

7. . 145. a. | ; : 
If an obligation be with condition, that if the obligar work out 

lle gol. in packing when the obligee hath occaſion to employ him, or 

14; the gol. then, Ic. the obligee hath election to take the 40⁰. 

n work or money. R. 2 Med. 304. (a) 


(4) Note; Theſe two caſes ſeem to be contradictory ; but the contradic- 
f on is in the general terme, in which the 2888 is delivered in the tWo 
n vhether the obligor or the obligee ſhall have the election does not de- 


4 8 0 any general principle, but on the manner in which the condition is 


— 
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(A. 2.) 


Who ſhall 
do the firſt 


Act. 
Vide ante, 
(A. 1.) 


has the election. 


ELECTION, 


of - > 


Tf a father having three daughters grants to f. the dif ion 
of the marriage of one of them; the father ſhall chuſe of which 


daughter A. ſhall have the marriage. R. per all the J. Dal 73, 
[If A. enfeoffs B. of the manor of D. except a cloſe named J. 
and there are two cloſes named N. one g acres, the other three 
acres; the feoffor ſhall chuſe which cloſe he ſhall have. R. 1 I, 
268. | 85 
| — if a man leaſes, rendring rent, or a robe ; the' leflee hay 
an election to pay the one, or the other; for he is to do the fir} 
e. L. . . . 

So, if a man grants out of his wood ſo. many cart- loads of 
maple, or hazle; the grantee has the election to take the one, or 
the other. Co. L. 145: a. 5 

If he grants one of the horſes in his ſtable; the grantee ha; an 
election to take which he pleaſes. Co. L. 145. 4. ; 

If a man conveys 2 acres, the one for life, the other ig 
fee; the grantee has an election to take the one, or the other, 
1 Rol. 7:5.1. 45. _ f | 

So, if he levies a fine of 10 acres out of 100, the conuſee 
R. 1 Rol. 725. I. 35. | 

Or, if the conuſee renders back to the conuſor for years, the 
conuſor ſhall have the election. R. 1 Rel. 725.1. 40. 


If a man covenants. to make an eſtate at the coſts of B. in 


fee, he ſhall chuſe what conveyance he will make; for he is to do 
the firſt act, viz. give notice what conveyance he will make, 
2 Mod. 75. Vide poſt, (A. 2.) 


If a man be bound to make an aſſurance, he who is bound io 
make it, ought to do the firſt act. Co. El. 718. Vidi Cn 
dition, (H.) | Es 

Tho? it is to be made at the charge of the covenantee, 
obligee, &c. R. 5 C. 22. 6. - | | 

Tho' the covenant be to make a particular conveyance; as, 
a feoffment, &c. R. 5 Co. 22. 6. R. cont. Mo. 22. 

If bound to malte a leaſe to A. for three lives, which 4. 
ſhall name; A. ſhall do the firſt act. R. 2 Mod. 75. 

So, if the condition of an obligation be in the disjunctire, 
the election ſhall always be in the obligor ; for the condition was 


for his benefit. 2 Mod. 201. R. 3 Lev. 137. 
Thho' in one part of the disjunctive the obligee ought to do the 
firſt act. 2 Mod. 201. | | | 


If a man has ſeveral remedies for the ſame thing, he has an 
election to uſe which he pleaſes. Co. L. 145. a. 

If a conveyance operates ſeveral ways, the grantee, &c. mY 
take it as he pleaſes : as, if a man conveys to A. by bargain an 
ſale, and by fine, he may take by which he pleaſes if both are 
compleated together. Semb. 4 Co. 72. a. | 

If by demiſe, bargain, and ſale, the leſſee may take by con 
mon law, or by way of uſe. R. 2 Co. 35. 6. 3 

But a man by his wrong or default may loſe his election, 
give it to the feoffee, c. as, if a man grants ſo much to be _ 


and 


| contir 
upon! 
paid a 
not h 
the ot 


election 
L. 145. 
As, 1 
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ELECTION. 


by aſſignment ; if the gra:itor does not aſſign at the day, the 
grantee may take it in what part of the wood he pleaſes, without 


alignment. N. 1 K.. 725. 1. 30. 


If a man enfeofs another of two acres, the one for life, the 
other in fee, and he makes a feoffment of both; the feoffor may 


enter for the forfeiture in the one, or the other. Co. L. 145. 4. 

If a man grants a rent or a robe, at ſuch a feaſt, and does not 
deliver it at the day; the grantee may demand which he pleaſes, 
Co. L. 145. 4. | 

So, if leſſee, rendring rent, or corn, does not pay, the leſſor 
mall have which he pleaſcs. NR. 1 Rel. 725. J. 25. 

Yet, if the thing, of which the election is given, is to have 
continuance, a failure unica wice does not devolve the election 


| ton the other: as, if 4. grants an annuity, or a robe, to B. to be 


paid at Eafter annuatin for his life; if A. does not pay, B. ſhall 
not have a writ of annuity for the one only, but for the one or 
the other, in the disjunctive. Co. L. 145. 4. 


(B) At what Time Election ſhall be made, 


1 the thing, of which the election is given, is to be done 
unicd vice, the election ought to be at the time. Co. 
L. 145. a. 

80. if nothing paſſed or veſted in the grantee, Ic. before his 
election, it ought to be made in the life of the parties. Co. 
L. 148. #> | | 4 | 

A3 if a man gives to A. ſuch of his horſes, as A. and B. ſhall 
cauſe, the election ought to be in the life of 4. 1 Rol. 726. 
12. i | OS ED. 

But where an intereſt veſts immediately by the grant, &c. 
election may be made by the heir or executor, as well as by the 
party himſelf. Co. L. 145. @. FE 

As, if a fine be of 100 acres, and the conuſee renders 50 to 
the conuſor for years; his executor may chuſe which 50 he will 
have. R. 1 Kol. 725.1. 47. | = 

If a man gives one of his horſes to 4. and B; after the death 
of 4. B, may chuſe which he will take : for an intereſt veſted 
in them immediately by the gift. 1 Rel. 725. l. 52. SEN. 


So, if the election determines only the manner or degree, in 


rhich he ſhall have the thing; his heir or executor, as well as 
me party himſelf may make it: for in ſuch caſe the intereſt veſts 
immediately. Co. L. 145. a. | 
As; upon a grant of a rent-charge, the heir or aſſignee may 
elect to have it, as an annuity, or as a rent. Co. L. 144. 6. 
So, if the thing, of which election is given, is annual and to 
have continuance, the heir or executor may make the election. 
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"ELECTION, 


1 ten of an Elecion, 
46; I. ) What ſhall be. | 


"Datermiagiicn of a man's election ſhall be made by exprely 
words, or by act. 

As, if a man who has election to have a fee in one a, 
or another, makes a feoffment of one of them; this determine 
his election. 1 Rol. 726. D. 

If he leaſes two acres, remainder of one of them in fee, ard 
afterwards gives licence to the leflee to cut trees in one; this 
amounts to an election to have the fre in the other, N. 
Com. 6. C. 1 Rol. 726. J. 10. 

If a covenant be to pay tithes in kind, or 20s. at the ele&iq 


of a prebendary ; by the diſſolution of the prebend, and corgo. 


ration which ought to pay, the election i, g,. R. Hard, . 
(C. 2.) Wnat not. 


But if a man has his election to take by the common hu, or 
by way of ule, a general oy: does not determine his election. 


K. 2 C8. 37. b. 
If by grant an abbot has his election to pay tithes, or ſoch 


a ſum for them; the election, by the diſſolution, goes to ihe 


king and his patentee. Hard. 383. 


If a man once determines his eleftion, it ſhall be determined 
for ever: as, it an obligation delivered to the uſe of A. be re- 


fuſcd when he is eſt: intormed of it, he cannot afterwards ac- 


cept it. N. 1 Nel. 726 l. 15. 

If a man diſtrains for rent, he ſhall never after have annuity; 
nor vice verſe. Vide Co. L. 145. a.b Vide Annuity, (C. 1, &c.) 

So, if ſeveral perſons have an election, he, who fit _ 
election, determines it for ever. Co. I. 145. 4. 

But where an election is of ſeveral reme ſies, if he chuſes one, 
he may afcerwards have the other in perſonal caſes: as, where 
he has election of ſeveral actions. Co. L. 146. a. 


Vide more as to election of remedies, in . (M. 1. &c.) 
ts (C. 1, &c.)—Audita Querela, (D.) 


Guardian by Election. 


Vide Guardian, (F. 1, 2.) 


Election of Juſtices of Peace. | 
Vide Fn of Peace, (A. 3. ) | 


Vide 


V. 


Y 


til 


E LE TOR. 


| Election ina Coꝛpoꝛation. 
Vide F 3 (F. 20, &c. 29.—Mandamus, (C. 2.) 


| Election to Pazliament. 
Vide Parliament, (D. 8, &c.—E. 15.—Scotland, (D. 4. 3. 
111 . 
Vide Execution, (C. 14.) —Procgſi, (E. 6.) 
ELO PEM ENT. 
Pide Dower, (F. 2.) —Pleader, (2 V. 11.) 
1 
Vide Franchiſe, (D. 8.) | 
EMBLEMENTS. - ns 


Vide Biens, (G. 1, 2.) 
-"RMERKACERY. 


: _ Vide Maintenance. 

; ENACTING OF LAWS. 

) | Vige Parliament, (G. 10, &c.)—Prerogative, (D. 1.) 
5 E. NC LOS UR k. 

5 Vide Droit, (M. 1, 3.) 


ENDOWMENT. 
Vide Dower.—Ecclefraſtical Perſons, (C. 10, &c. 13.) 


__— 
A) Jnfant, who ſhall be, 


Y the common law, a math or a female is called an infant - 
till the age of 21 years. Co. L. 171.6, | 


But by the civil law the age of 17 years. N 
Rr 4 | So 


Dy. cont. Dy. 220. 6. Dal. 56. 


E NF AN x. 


So 2 man, born the firſt of F ebruary 1600, after eleven oclack 
at night, might make a will, Ic. after one o'clock in the mornigs 
of tne laſt day of January, anno 1621 ; for he was then of ful 


age. Per Holt, 1 Sal. 44. 


(B) TUhat he may do. 
(B. 1.) May purchaſe. 
N infant has capacity to purchaſe lands or tenements dur; 


his infancy ; for prima facie it ſhall be intended ſor jj; 
benefit. Co. L. 2. B. Ws EP 


And therefore, if a feoffment be made to an infant, and livery , 


to him in perſon, it ſhall be good till it be avoided. 
So, if an infant makes a letter of attorney to take livery, and 
livery is made to him by attorney ; for it ſhall be intended for his 


profit. K. 1 Rol. 730. J. 10. : 
(B. 2.) May levy a Fine, or ſuffer a Recovery, 


So, if an infant by fine conveys his eſtate to another, the eſte 


paſtes by fine till it be avoided. | : 
And, if he declares the uſes by deed, the declaration of the 
' uſes ſtands good as long as the fine is in force; for he has power 
to declare the uſes, as incident. 2 Co. 58. a. Per 2 (b. J. 
10 Co. 42. 6. R. 1 Rol. 730. JI. po. Dal. 47. | 
[If infant covenants to teyy a fine at ſuch a time, to ſuch 
uſes ; before the time he comes of age, levies the fine, and by 
another deed made at full age declares it to other uſes ; the lat 
deed ſhall lead the uſes: Str. 94. ] | 85 
And tho' the infant dies after the king's ſilver paid, the in- 
groſſing ſhall not be ſtayed; for it is then a fine, Per 37. 
So, if an infant ſuffers a common recovery, and comes in as 
vouchee in perſon, or by attorney, -the eftate paſſes till the re- 
covery be reverſed. 2 Inft. 483. | 
And if he comes in as vouchee by guardian, he ſhall be bound 
by it. Cont. 10 Co. 43. 4. R. acc. Cre. Car. 307. Heb. 197. 
1 Rel. 731.1. 5.751.1. 50. 752. J. 1. Jen. 318. K. Godb. 161. 
Acc. I Leo. 211. 1 Sid. 321. R. Cre. El. (471, 2.) | 
And the king, upon petition, may admit an infant to ſuffer 2 
recovery by his guardian. 1 Ver. 461. Ley. 83. 
But ſuch admutance ought not to be granted, except upon ur 
gent neceſſity. R. Sal. 567, | h 
So, if an infant makes a feoffment and livery in perſon, the 


| teoffment is good till it be defeated, 2 Rol. 2. I. 37, 4% 


2 Iſt. 48 3. 
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EN F AN T. 
(B. 3.) May make an Exchange, Leaſe, Of 


So, if an infant exchanges his land, and occupies the land 
given in exchange ; it ſhall be good till it be defeated ; for it 1s 
tantamount to a livery. Co, I.. 5 1. 6. 

So if an infant makes a leaſe for years rendring rent, it ſhall 
be good till it be defeated. Co. L. 308. a. 1 Kol. 729. J. 55. 


fants, and the mother, acting as guardian, grants a building 
leaſe for 41 years, and the eldeſt ſon aged 19 joins in it, and co- 
renants for quiet enjoyment, and that the others when of age 
ſhall confirm, and they all attain 21, and accept the rent for 10 
years after; a court of equity will eſtabliſh the leaſe. Smizh v. 
Liw, T. 1739. 1 Athyns 489.) A : 

[By i. -9 G. 2. c. 31. infants, lunaticks, and feme covers, 
may apply by petition to chancery, &:. and by leave ſurrender 
leaſes by deed, in order to renew the fame, ] 


(B. 4). A Statute, or Recognizance. 


| So, if an infant acknowledges a ftatute or recognizance ; it 


ſhall be good till it be defeated. 10 Co. 43. a. Bend. pl. 123. 
| (B. 5.) A Contract for Neceſſaries. 


by if an infant makes a contract ſor neceſſaries, it binds him. 
. L. 172. a. | 


As, if he contracts to pay for his eating and drinking. Co. 
L. 172. a. K. Jon. 182. | | 
Or, contracts generally for his table or with his brewer ſor 
ok. R. 1 Rol. 729. 1. 6. X. Lat. 157. Dy. 104. 6. 
nag. | ; 


So, if he contracts for neceſſary apparel. Co. L. 172. a. 
} hel. 729. J. 5. | | | 


Or, with a taylor to make cloaths. X. Lat. 157. R. Jen. 140. 
„ 104. b. in marg. ans | | 
And if he brings the materials to the taylor, there is no need 
aver that they were ſuitable to his quality. K. Las. 157. 


do, if he contracts for phyſick. Co. L. 172. a. | 
p 1 his cure with a ſurgeon, when he is wounded. 
a. 528. | 


- 


Or, for billets and firing. 1 Rol. 729. J. zo. 


Or, for his ſchooling, or inſtruction in reading and writing, 
„ Co. L. 172. a. N. 1 Sid. 112. Mar. 40. 


Or, for all together, di 1 i | 
ling. E. Pa ＋ p * diet, apparel, waſhing, lodging, and 


8 in conſideration that 4. had expended 7/. for diet and 
dung to pay *. R. Jon. 182. 


v9 a contract to 0 | TID |. 
5 act, to pay to much per aun. for his diet and ſchool- 
„ good. R. 1 Kol. 729. J. = N 


3 
* ir he be a houſekeeper, to find victuals, Q c. for his ſa- 


bt ] Sid, 112. 


[Ne- 


[If A. deviſes land and houſes thereon, to ſix children, all in- | 
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de Chan- 


cery, (3 R. 


8. &c.) 


by che mode of pleading that the Court was obliged to decide r 
ticles were neceſfary; but where the declaration is general, and = 5 0, ge 
pleaded, and the plaintiff replies that the articles were neceſſa lies, t x. ſent-charg 


ENFAN x. 


Neceſſaries for an infant's wife, are neceſſaries for him, by 
not if provided in order for the marriage. Turner v. Tri 
P. 5 G. Str. 168.] | C 

And, upon ſuch contract by an infant, an a ſumpſa lies, p 


w 

Lat. 169. Fon. 146. Pal. 528. : | — 
Or, if he gives a ſingle bill for money upon ſuch contract, it 

binds him. 1 Rel. 729. J. 20. Cro. El. g20. R, 1 Lev. 86 lay 

So, if he accounts upon ſuch contract, an afſumphit lies upon me 

an in/imul computaſſet. Pal. 5 28. Dub. lea 


The court ſhall be judge what things are neceſſary, Cri, fan 


. 1 | ; [ 
If. goods, not neceſſaries, are delivered to an infant, who tak. 
after full age promiſes to pay, he is bound. Soutberton v. Vit. bine 
lock, H. 12 G. , Str. 690. 7 3 
. | ; frau 


(B. 6.) May do Things neceſſary. 


80 an infant may do things neceſſary to be done for the publick 
good: as, he ſhall be {worn to the king in the leet, after the age 
e. :L..193-4. -- | 


May do homage. Co. L. 65. b. ns Sl 
And preſent to a church to avoid a lapſe. Co. IL. 172.4. Ca 
So an infant may do a thing, to which he is bound or com- No 
pellable by lav). Co. L. 172. 0. ys 80 
As, he may aſſign dower. Co. L. 35. a. : he ca 
So an infant may maintain an action againſt a man of full age but by 
upon mutual promiſes of marriage. Dub. F, g. 275. [An 
Infant may ſue on a contract of marriage with a perſon of full burgef 
age, tho' infant cannot be ſued, Holt v. Ward, Clarencitux, 80 
7.5 66. 2. Str. 937+} . office } 
So he ſhall maintain afuzp/t, covenant, £c. upon mutual El. 40 
promiſes or covenants, tho' he himſelf is not bound by his pro- Neit 
miſe or covenant on the other part. R. 1 Sid. 41, 446. ide render 
Action upon the Caſe upon Aſſumpfit, (B. 12.)—Covenant, (B. 1) Nei 
So he may be the leſſor in an ejectment, but then he muſt he be x 
give ſecurity for coſts. - 1 Wil/. 102.* | ; But a 
*But if his guardian undertake for coſts it is ſufficient. her eng 
Cowp. 128.* | oem ale, ( 
A fortiori, where the money or conſideration on the part of the Vitte ( 
infant is paid, and the conſideration executed. Cort. per Winch, 
1 Rol. 19. I. 15. Acc. per Hob. 77. R. 1 Sid. 41. 
1 Vent. 51. 1 Mod. 25. | +25 | 
So, by cuſtom, an infant may make a feoffment at the age 0: do an 
15 years, which ſhall not be defcated, NO Ac Cannot 
| void 


{a) Note; In the caſe from which this is extracted, the plaintiff _ - 
elared in debt for ſeveral articles ſpecifically named; the defendant Pres 
infancy ; the plaintiff replied that the infant was a gentleman, and e, 
the things were neceſſary, to which the defendant demurred ; ſo that! 


tion is brought before the jury, whoſe province it leems more peculliat 
be, to decide on ſuch a queſt ion. | | 0: 


It 


2 


e 


m- 


EN F ANT. 
. Or, f leaſe for years. Co. L. 48. 6. 


But a cuſtom, that an infant may make a feoffment, grant, Ce, 


when he can meaſure an ell of cloth, or count 12 pence, is void. 
ry” W to B. who dies, leaving C. his ſon and heir at 
law an infant, and D. his widow, joint-executors, 4. borrow's 
more money of E. and with part pays off C. and D. who by 
jeaſe and re- leaſe convey to E. this conveyance binds C. the in- 
fant. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794.] 

[The acts of an infant which do not touch his intereſt, but 
take effect from an authority which he is truſted ta exerciſe, are 
bindivg. . {bid.] | 

[The infant's privilege ſhall never be turned to a weapon of 


fraud or injuſtice. Ibid] | | . 


(C. 1.) What he cannot do. 


UT an infant cannot, generally, do an act which requires 
an oath : as, he cannot do fealty. Co. L. 65. 3. 
Shall not be ſworn upon an inqueſt, Co. L. 1 57. 4. 172.6. 
Cannot wage his law. Co. L. 172. 6. = 85 
Nor make his law of non-/mmons. Co. L. 2. þ. -- 
So he cannot do a thing, which requires ſkill and ability : as, 
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Vide Der iſt 
(H. 2.) 


he cannot do the ſervice of grand ſerjeantry at the coronation, 


but by deputy. Co. L. 107. 6. | 

[An infant cannot be a mayor of a corporation, nor elected a 
burgeſs of one. Semb. Rex v. White, M. 6 + WS. & 8.] 

So he cannot be ſteward of a manor nor take a grant of that 
office in poſſeſſion or reverſion. Co. L. „ #R. 1 Ro 731. 
El. 40. Cre. El. 637. 5 | 

Neither can he be bailiff or receiver; for he has not fill to 
render an account. Co. Z. 172. 4. . 

Neither can he be elected a burgeſs (of Port/mouth ) though 
he be not ſworn in till after age. Conup. 226. 

But an infant may take a grant of the ſtewardſhip of a manor, 
exer endum per je aut deputatum. R. Cro, Car. 279. Vide Copy- 
bela, (R. 5.) | 5 5 

Jide Officer, (B. 3.) þ 


(C. 2.) What Act by him is void. 


do an infant cannot do an act apparently to his prejudice :* as, 
e cannot make a leaſe, not rendring rent; for ſuch leaſe ſhall 
be void 1 Rel. 729. 1.52. N. Mo. 105. Semb. Cro. El. 220. 
So a feoffment by an infant, with livery by letter of attorney, 
„void Perk. Grant 13. 1 | 

So, a ſeoffment by himſelf to his guardian ! 
preſumption of fraud. 1 Rel. 728. Fa "ng CI ee 


do, generally, every deed by an infant: as, a grant, of a2 


fernt. charge, annuity, &c. Perk. Grant 13. 3 Med. 310. 
| | | = A. 


I 
OS am Ee 
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A ſurrender by him, of a term for years, to him in reverſgy , 


or remainder. F. 1 Rel. 728. 1. 35. Cre. Car. 502, 


Tho? the ſurrender be by acceptance of a new leaſe upon the 2 
ſame rent. 1 Rol. 738. J. 40. K. Cro. Car. 502. ( 7 
Tho' the deed be delivered with his own hand, ( lies 
2 Rol. 21. J. 10. 1 : ; 
A joint warrant of attorney, given by the infant, and another ot 
may be vacated againſt the infant only. 2 Bl. Rep. 1133. + 
[An infant cannot execute a power Over a real eſtate, Hear i F 
v. Greenbauk, P. 1749. 3 Atkyns 695. I Yezcy 298.) delivi 
[Therefore, if a father deviſes his real eſfate to truſtes, 3. 
to apply the rents to the ſole uſe of his daughter, wg. : [ A 
withſtanding her coverture, and to permit her by any deed of ſnfan 
writing to give, deviſe and bequeath the fame, notwithſtadj [Li 
her coverture, as ſhe ſhould think fit; her will made during ber ai 
infancy is not a execution of this power. Lid. [A 
So, regularly, a contract by an infant, if it be not for ne- unpro 
ceſſaries, ſhail be void. Vide aute, (B. 5.) ET | not {a 
And therefore, a covenant by an infant to bind himſelf 2 caſe of 
prentice, does not bind, except when it is warranted by va 
cuſtom of London, or by the ,. 5 El. 4. D. Cn. II. 653. gelal t. 
2 Cre. 491. Vide Juſtices of | Peace, (B. 55.) feiture, 
And if he be an apprentice purſuant to the cuſtom or the would \ 
ſtatute, he is not bound by © collateral covenant, Cye. El. 653, [By 
R. Cro. Car. 179. | LE | attemp! 
So a promiſe by him or another, in conſideration of forbear- [To 
ance of a debt due by him during his infancy, is void. Jide bament 
Acddion upon the Caſe upon Aſſumpſit, (B. 1.—F. 8.) 
So, if an infant be a mercer, &c. and buys goods and wares 
for the uſe of his ſhop, the contract does not bind him. R. 
1 Rel. 729. JI. 15. Dy. 104. 5. iu marg. R. 2 Cre. 494 So ge 
{1ihywall v. Champion, M. 11 G. 2. Str. 1083.) 2 J. 2. 3 
If he borrows money, tho' he afterwards employs it for ne- And a 
ceſſaries. 1 Sal. 279, | change, 
Or, it was lent to him for neceſſaries; for the lender ought to So a I 
provide them. R. 1 Sal. 386, 7. ; 5 A ſtati 
So, if an action be for money lent and laid out, and the defend- So a le 


ant pleads, within age, and the plaintiff replies for neceſſarie; Lat, 199. 


lor he does not anſwer to the loan. R. 5 Mod. 368. So if a 
So, if an infant trades as a merchant, and gives a bill of ex- Wi tr treſpe 
change, it ſhall be void. X. Carth. 160. So if h 


So, if an infant gives an obligation for a ſam due for necefla- treſpaſs de 


Ties, it ſhall be void. Co. L. 172. 6; K. Gre. El. go. Ms. C. 2.) 


679. Adm. 1 Lev. 86. *When it is with @ penalty ; bu f [all gi 
otherwiſe if the bond be fingle.* Winch do 1 


Or, accounts for neceſfaries bought, and an action uf HUnſelf, hi 


«umpſit is brought for neceſſaries due upon account. 2 Rel. 1. BN” 6 6. 
An infant who lives with his parent, and is properly ee (The tri 

tained by him, cannot bind himſelf to a ſtranger, even for nece- Mfdlemnity 

ſaries. 2 Bl, Rep. 1325. 95 ä 


8 8 8 7 


80, 


Cemnity of the delivery. Semb. Ibid.) 
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takes them, treſpaſs lies againſt him. 1 Mod. 137. Ville poſt, 
C. 3.) | - EP 
If he loſes money at gaming, and the winner takes it, zrover 
lies. F, 8. 279. S / . | 
[The court, on motion, will ſet afide a judgment on a warrant 
of attorney executed by an infant. Milmot v. Bye, 7. 10 C11 
6. 2. . R. H. $96] TOO | ; h 
[All gifts, grants or deeds, which do not take effect by 
delivery of his hand, are void. Zouch v. Parſons, M. 6 G. 3. 
J 8. M. 17967 = * : . : 
[A leaſe on which no rent is reſerved is not ab/elutely void. 
Infant may make leaſe, without rent, to try his title. J5¹d.] 
[Leſſee can in no caſe avoid the leaſe on account of the leſſor's 
infancy, therefore not void. Lid. STS 2 as 
[ A ſurrender by deed is not abſolutely void; infant ſurrenders 
unprofitable leaſe, leſſor accepts, the premiſes are burnt, he can- 
not ſay the ſurrender is void. The other party to a deed can in no 
caſe object on account of infancy. 161d. ] 


[If there ſhould be a new caſe, where it would be more bene- 


ficial to have it void, (as if he might otherwiſe be ſubje& to for- 
feiture, damages or breach of truſt) the reaſon of the privilege 
would warrant exception to this general rule. J1bid.] | 
[By A. 17 G. 3.c. 26. Annuity granted by infant void, tho? 
attempted to be confirmed when of age.) | 
To ſolicit infant to grant annuity puniſhable by fine, impri- 
ſoament, or corporal puniſhment. ] | 5 


(C. 3.) What, only voidable. 


So generally, every purchaſe by an infant is voidable. Co. 
J. 2. 6. Vide ante, (B. 1.) 

And a conveyance by fine, common recovery, feoffment, ex- 
change, Fc. Vide ante, (B. 2, z.) 5 | 

So a leaſe rendring rent. F, g. 279. Fide ante, (B. z.) 

A ſtatute, or recognizance. Vide ante, (B. 4.) 
3 of a copyhold without licence, rendring rent. N. 
a, 199. | 

So if an infant bails | ng to his own uſe, it is only voidable ; 
for treſpaſs does not lie againſt the bailee. 1 Rol. 730. J. 20. 
So if he ſells goods, and delivers them with his own hands, 
does not lie againſt the vendee. 1 Mod. 137. Vide ante, 
C.2.) | | | 

All gifts, grants or deeds, by matter in deed, or in writing, 
which do take effect by delivery of his hand, are voidable by 
bnſelf, his heirs, or thoſe who have his eſtate. Zouch v. Parſons, 
N.6G.3. 3 B. . %% ᷑ü p | | 

[The true ground why an infant's deed is only voidable, is the 


[But 


80, if an infant ſells goods, the fale is void; and if the vendee 
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But if otherwiſe, infant receives mortgage-money, and con- 
veys, it is ſuch ſemblance of benefit as makes conveyance och 
voidable. bid. | EG 


(o. 4.) I an infant aliens in fee, in tail, or for life, by conveyance in 
ow : a : l ER yance iy 
avoided, Pais, he at his full age, or his heir, may avoid it by a writ of an 


By dum fuit Fuit infra ælatem. F. N. B. 192. G. Vide Dum fuit infra #1. 
infra ta- tem, (A.) | | 
tem. And it lies in the per, in the per & cui, or in the pof, F. . 
B. 192. H. | 
80 it lies by the heir, though he be within age. F. . . 
192. 1. 
fx if huſband and wife alien the land of the wife, both being 
infants ; the wife, after the death of her huſband, may have a uu 
Fuit infra ætalem. F. N. B. 192. K. Co. L. 337. 4. 
So if they join in an alienation where the wife only was an in- 
fant; after the death of her huſband, ſhe may have a dun fut in- 
Fra ætatem, as well as a cui in vita, Dub. F. N. B. 19. J. 
But if joint-tenants, infants, join in an alienation, they cannot 
join in a dum fuit infra ætatem. F. N. B. 192. K. 
And if one of them aliens, the ſurvivor ſhall not have a dum 
Fuit, Cc. for the jointure was ſevered, but the heir of the alienor. 
F. N. B. 192. | 


(C. 8.) So an infant, or his heir, may avoid his feoffment, &c, by en- 
Pyeairy, try, when the entry is not tolled. F. N. B. 192. G. 
oe, If a huſband within age makes a feoffment of the land of bi 
wife, and dies, ſhe may enter. Lit. S. 633. 
But if the alienation was by fine, recovery, Cc. which are 
matters of record, it muſt be avoided by error. 
So a ſtatute, recognizance, &c. by an infant, ſhall be avoided 
by audita querela. | 3 8 
So an obligation, or other deed, ſhall be avoided by plea of 
* ewithin age; for it cannot be ſaid, zen et, factum. 


OS 6.) If an infant continues in poſſeſſion, after his full age, of lands 
mg  Gemiſed to him during his minority, he affirms the leaſe. K 
1 Kol. 731. I. 45. Fes 3 

If an infant affirms a leaſe to him, after his fall age, he ſhall be 
liable to the arrears of rent incurred before. R. 1 Rel. 731. l. 5% 
2 Cro. 320. 2 Bul. 69. Gedb. 365. | 

So during his infancy, if he occupies by virtue of the leaſe. 
R. 2 Bul. 69. | 


(c. 7.) But if the eſtate, Ec. to the infant was void, it cannot be af 

\ When it firmed by his agreement at full age: As if a leſſee, being an i. 

e, fant, takes a new leaſe, to commence at a future day; this 6 

im mog. not be a ſurrender, tho? at full age it commenced, and he tit 
entred and claimed by this new leaſe. R. 1 Kol. 728. . 40. 


If he ſells his term, the ſale ſhall not be affirmed; tho* he 4 
cepts part of the money after his full age. K. Dat. 47+ 


Ak 
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A feoffment, or other alienation by an infant, may be avoided 


by himſelf. 5 Say ea ; 
Or by any privy in blood ; as by his heir. 8 Co. 42.6. 
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(C. 8.) 
By whem 
avoided. 


Tho' he be a ſpecial heir who takes per formam doni, and not 


heir general. 8 Co. 43. 1 155 
But it ſhall not be avoided by a privy in eſtate; as by the lord 
by eſcheat. 8 Co. 43. 1 


A feoffment or other alienation in pars, by an infant, may be 


avoided by him or his heir at any time by entry; be it within age, * 


or after his full age. Co, L. 380. 6. ; | : 
Though it be by indenture of bargain and ſale inrolled. 
a | | 

[If infant makes feoffment, or conveys by leaſe and releaſe, 
and re- enters within age, ſtill the feoſtment or conveyance is only 
voidable, and he may ele&t to confirm it when of full age; 
therefore a ſtranger cannot avail himſelf of infant's entry, for he 
cannot ele& for him. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 
1794. | | | 
24] judgment - againſt an infant may be avoided, before 
or after his full age, by error, for that he appeared by at- 
torney, being an infant, and not by guardian: for it ſhall not 


be tried by inſpection, but by the country. R. 2 Rel. 573. 


J. 15, 25, 45 


But a dum fuit infra £tatem does not lie by an infant 
himſelf during his nonage. F. V. B. 192. G. Vide ante, 


(C. 4.) 


So matter of record, which ought to be tried by inſpection, 
cannot be avoided after his full age. Do | 
And therefore, a fine or recovery by an infant ought to be 
reverſed by error during his nonage. 2 J. 483, 4.673. Co. 
IL. 380. 5.  Semb.. iK. f 
Or upon examination and inſpection of the infant, it ſhall be 
vacated. R. Skin. 24. | | 
And the inſpection ought to be before his ſull age. Senb. 


2 Cre. 230. 


So a ſtatute, or recognizance ought to be avoided by ardita gue- 
rela during his nonage. Co. L. 380. 6. 2 Int. 673. R. 1 And. 
25. Bend. $0. ; | | 

But if he be inſpected during his nonage, and it be recorded 
that he 1s within age, the judgment for reverſal may be after his 
full age. Co. L. 380. b. | „ 
N _ thall be by inſpection, and how, Yide Trial, 
(B. 1, &c. | Es 


(C. 9.) 
At what 
me. 


after full 
age. 


(e. 161 


After full 
age. 


E. 11 


( 
During his 


nona ge. 


* 


Within or 
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2A 
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(D) The Pꝛivileges of an Jnfant, 
(D. 1.) When the Parol demurs. 
FN at actions anceſtrel rightful, when a bare right deſcent; to 


the infant from his anceſtor, the parel demurs till his full age; 


without other plea, except the prayer of the tenant that the par 
may demur; br he ſhall not be in danger of a perpetual har of 
his right for want of knowledge. K. 6 Co. 3.6. 
[And affidavit of infancy is not neceſſary : plaintiff may reply 
full age. Barnes 267.] | 1 
As in a writ of right. 6 Co. 3. 6. | 
In a formedon in reverter. Ibid. h 
Or remainder. 2 Inſt. 291. Vide 6 Co. 4. a. IS 
So in a dum fuit infra &tatem, Or non compos, by an heir within 
age; for a right deſcends from the anceſtor. 6 Co. 4. a. 2 hf. 
291. - | | 
30 an extent ſhall not be againſt an infant upon a ſtatute, or 
recognizance, by his anceſtor, during his — 
And if it be againſt the anceſtor, and the ſhe 
he is dead, and the heir within age, he ſhall be aided by an audit 
| guerela. Mo. 37. I l 5 N 
So by the common law, in actions ance/tre! palſelſory (where the 
anceſtor died in poſſeſſion) by an infant, if the tenant pleads ſuch 
2 plea as ſhews that nothing, or only a bare right, deſcended to 
the infant, ſo that it is like to an action anceſtrel rightful, he may 
pray that the pare! may demur ; but not without ſuch plea. R 
G. 2 N ; | 
As in co/inage, aiel, beſaiel, fc. till the ff. Gl. 2. 6 Co. 4. 4. 
So in a guid juris clamat, if the tenant alledges a grant to be, 
without impeachment of waſte, and ſaving his privilege, &c. 
6 Co. 4. 6. | 


So in waſte if he pleads ſuch a deed : for the infant cannot try | 


the deed, Sc. 6 Co. 4:6. | 
So in a formedon in deſcender, if the tenant alledges a feofiment 
from the anceſtor, with warranty and aſſets. 2 Inft. 291. _ 
If lands in fee deſcend on an infant, the parol ſhall demur in 


equity as in law ; but where a leaſe is made to a man and his 


heirs during three lives, the heir does not take by deſcent but as ſpe- 
cial occupant, and ſhall not demur. Chaplin v. Chaplin, 7. 1735. 
3 F. . 365.1 | | 


| (D. 2.) When not. 


Vut in an action porſery by an infant, the tenant, though he 
pleads ſuch plea, cannot have the pare! demur for his nonage- 
6 Co. 3. 6. 25 | } F 
Tho? it be a real action for land which he has by deſcent, u 
the tenant pleads a deed, or warranty, of his anceſtor : as 7 
in of right of a defercement to the infant himſelf. 6 Co. 3. “. 


eriff returns, that 


So ge 
and cla 
don, &. 

If it 
verſion, 

So in 
that ſhe 
the infa 
Mo. 84: 

80 — 
ſtatute, 
H. 6. I 

And b 
and there 
an obliga 

But he 
Asin a 7 

Nor iy] 
life to his 
Nor in 
2 Inft. 32 
Nor in 
OP 
Nor in 
Nor if 

for no loſs 
In parti 
In attai 
In dowe 
OL, 


ET HF - + 


in e/cheat, ceſſavit, writ of right upon a diſclaimer, where he 
has the ſeigniory in poſſeſſion. 6 Co. 3. 6. 


day, and it is /e/tinum remedium. 6 Co. 4. 6. | | 
So now, by the ff. Glo. 6 Ed. 1. 2. in mortd"anceftor, coſinage, 
aiel, or beſaiel, the parol ſhall not demur for the nonage of the de- 
mandaut. Int. 290. 6 Co. 4... | 5 
Nor by the ff. M. 1. 47. In a writ of entry ur diſſeiſin by the 
heir of the diſſeiſee. 2 1nff. 258. 6 Co. 44.69 
Nor in an appeal by an infant; tho' the infant is not bound to 
fight, if the defendant wages battle. 2 It. 320. 


R. Mo. 16 | 4 | 

[ If error is brought on a judgment, that the parol ſhall demur, 
the nonage cannot be pleaded to the writ of error, but tae infant 
ſhall anſwer to the errors aſſigned. Forte/eue Aland v. Aland Ma- 
: /on, M. 13 G. Ld. Raym. 1433. Str. 861.] ; | 


(D. 3.) When he ſhall have his Age. 


t 

: So generally, in all real actions, if the tenant be within age, 
e and claims by deſcent, he ſhall have his age: as in aiel, furme- 
h din, fc. 6 Co. 4. 6. | | 

o If it be prayed in aid, by tenant for life, of the infant in re- 
y verſion, 11 H. 6. 10. 6. | P 

R. So in error to reverſe a fine, tho' the plaintiff counterpleads, 


that ſhe claims dower only. Per 3 F. 2 Cro. 392. Mo. acc. if 


4 the infant be alſo terretenant as well as heir; otherwiſe not. 


* Mo. 847. 1 Kol. 251, 323. | 
* do in debt againſt the heir, or a ſcire facias upon a judgment, 


ſtatute, or recognizance. 3 Co. 13. a Co. L. 290. a. 11 


y 6. 10. 6. Vide Plaader, (2 E. 3.) 5 
And by the „f. Mert. 5. Non current uſuræ againſt an infant; 


nf and therefore, he ſhaIÞ not pay a nomine pœnæ for rent, or upon 
an obligation, or recognizance. 2 12ſt. 88, g. 

32 But he ſhall not have his age, in an action for his own wrong: 

his As in a cef/avit for his own cefſer. 6 Co. 4. b, Co. L. 380. 5. 

pe- Nor where he claims as occupant upon a grant of an eſtate for 

35. life to his father and his heirs. R. 1 And; 21. bt 


wy in effrepement for walte ; for iß is in the nature of treſpaſs, 

2 Inſt, 328. | | 

Iu 1 nuper obiit, which is to try the privity of blood, 
0. 4. 6. | 


| he Nor in error, where he is not terretenant. 47 Ed. 3. 8. 


K. Nor if prayed in aid as patron, in annuity againſt the parſon; : 


for no loſs falls upon the patron. R. 11 H. 6. 10. 6. 
and In partition. 6 Co. 4. 6. Heb. 179. . 
nf In attaint, or diſceit. 2 Cre. 393. 47 Af. 9. 47 Ed. 3. 8. 
þ In dower. 2 Cro. 393+ | | 


. 


In a mertd anceſtor, or other aſſiſe; for the jury appears the firſt 


Nor in a ſcire facias to execute a fine, whereby land was ren- 
dred to his anceſtor in remainder, after the death of B. now dead. 
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2 Inft. 112. | 


Pl. Com. 359. Vide Fine, (K. 3, 4.) 


80 where there is a condition annexed to the eſtate, that for 


1 ent. 107. 


In a qued ei Agforceat to avoid a recovery by default apiing 4 


woman intitled to dower. 2 Cro. 393- | 
Nor by the /e. M. 1. 47. In a writ of entry {ar difbifin, ageing 
the heir of the diſſeiſor. 2 Ini. 257> 
Nor by. the H. . 2. 40. In a cui in vita, or, fur cui ing; 
2 Injl. 455. 5 3 5 7 
Marlb. 52 H. 3. 6. In a. wait. of ward againg 


So by the . | . 
the heir, if the heir be an infant, he ſhall nat have hi age. 


So if a woman recovers in dower by default, it is not enor that 
the tenant was within age. R. Mo, 848. per 2,7. Gawd ay, 


Cre. El. 557, 567. Mo. 342. | 
= (D. 4.) When Laches does not prejudice him, 


So laches, generally, does not prejudice an infant, in rehea of 
a prior right or entry; As a deſcent does not take away hisenty. 
Co. L. 245. b. Vide Diſcent, (D. 7.) 

A fine and non-claim, by the common law, do not barhis right, 


Nor a warranty bar his entry, if he was within age at the de- 
ſcent of the warranty. Co. L. 380. 6. 


nonpayment the rent ſhall be double; if the infant does not pay, 


it ſhall not be double; for by the /. Mert. 5. Non current 
ware contra aliquam infra ætatem exifientems. Co. L. 240. b. 
, h | | | 
So where an infant is in ward to the king, he does not forfeit 


his eſtate by*breach of a condition. Hard. 16. AE 


But an infant ſhall be liable for the breach of a condition in 


law annexed to his eſtate. Co. L. 233. 5. Hard. 11. 


So he ſhall be ſubject to a charge, or penalty: As for walt, 
or ceſer of rent for two years. Pl. Com. 364. 6. | 
So he ſhall be ſubje& for a condition in fact annexed to his A 
eſtate. Co. L. 246. 6. R. 2 Lev. 21. Ray. 236. 1 Mad. 86. ( 


So he ſhall loſe his goods if they are waived, ſtrayed, or wreck- 
ed, Sc. tho' an infant. Pl, Com. 364. 5. . 
So lapſe incurs, if an infant does not preſent to a church within 


fix months. Co. J.. 246. a, Lide Eggliſe, (H. 11.) tv, 
So 2 villein, who continues in aatient demeſne for a year and a ina; . 
day without claim of his lord, hall be enfranchiſed; thoug tit if ever 
lord be an infant. Co. L. 246. a. 5 deftructi 
So an appeal is loſt if it be not commenced within a year u # cle, + 
a day; tho' the heir be an infant. Co. L. 246. a. 3 The 
A lord ſhall not enter for mor:main, if he does not enter wn Wi , % 40 
a vear, tho' an infant. PI. Com. 364. 6. 5 Pifter 2 
Nor ſhall he enter upon the purchaſe of his villein, if he dos As tc 
not enter before his alienation; for he has no title till entry. #* challenge 
Com. 36 K. . 5 es hat 
So a deſcent from the king binds an infant. Co. L. 246. 4. hall be 
| . 1 . ö Ti _ Wher 


| 


ENFANT, 


And a deſcent from a common perſon to an heir, who is there- 
by remitted ; for a remitter operates againſt an infant. Co. 
L. 246. a. 5 5 

So an infant ſhall be charged for a treſpaſs done by him. 

So an infant of 17 years of age ſhall be charged for malicious 
words. Ney 129. 5 5 


Diſcontinuance by an Inkant. | 


Vide Diſcontinuance, (C. 6.) | 
Limitation of Action by an Inkant. 
Vid. Temps, (0. 16.) ES 


Action and Suit, by, and again an Jnfant; 


Viae Chancery, (3 R. 1, 2.)—Pleader, (2 C. 1, 2.—2 E. 1, tel 
3 2 G. 3.—2 W. 22.—3 L. 13.) 


Maintenance of Jntants, 
Vide Chancery, (3 R. 6.) 


7 E N AUE T.. 
(A) Then a Trial ſhall be by Jnqueſt, 
(A. 1.) If it be a mere Matter of Fact. 
[ P T is of the greateſt conſequence to the law of England, and t 
the ſubject, that the powers of the judge and jury be kept di 


ine; that the judge determine the law, and the jury the fait; and 
if ever they come to be'confounded, it will prove the confuſion and 


deſtruction of the law of England. Per Hardwicke C. J. Rex v. 


Pocle, P,7 G. 2. B. R. H. 23.) 


[ The conſtruction the law putteth upon facts found by a jury, 


is in all caſes undoubtedly the proper province of the court, 
Feſter 256. | 


As to the antiquity, number, qualification, exemption, and 


challenge of jurors, Vide Challenge. | YES 
What matter ſhall be found by a verdict, and what verdict 
fall be good, or not, Vide in Pleader, (S. 1, &c.) 


Where the trial is to be of a matter of fact, regularly it ſhall be 


tied by an inqueſt of the ny —_— 9 Co. 25. 4. Df. 74, 5. 
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EN GUEST. 


(A. 2.) Though it relate to a Matter triable by Certifcate, 
5 Record, & et | 


So if it relates to a ſpiritual thin + when the matter of ſpiritu 


conuſance is not directly in ifſue, it ſhall be tried by the coun 


try, and not by the certificate of the biſhop. Vide Certificat, 


IE: | 
Or 1 it relates to the circumſtances of a thing upon record, 
which do not appear upon the record; as if the iſſue be, whether 
a tenant in a per gue ſervitia held of the conuſor at the day of the 
note of a fine. 2 Rel. 574. J. 13. | 

In eſcape againſt a ſheriff, who returned, non eſt inventuc; if 
the iſſue be, whether he was taken by the ſheriff. 2 Rol. 574, 


4. 27. : 

If the iſſue be, whether an action be pending by covin; for 
the covin is the principal. 2 Rol. 574. J. 35. 
Whether the king preſented upon a judgment, or avoidance; 


cho the king's preſentment is upon record in chancery. 2 Rol 514, 


T. 40. | 
17 the iſſue be, at what time a patent was inrolled. 2 Rs, 
$75. L. 17. = 5 
, Whether the king was ſeiſed at the time of a patent. 2 Bl 
. 7 
: Whether a plaint was levied in an inferior court according u 
n. Kol. $98.7; 15, Hat: 10. : 
Tf the iſſue be, whether the ſtatute ſtaple was duly ſealed. N. 
Cro, El. 233. 


| SS | 
(A. 3.) Though mixed with them. 


If it be mixed with matter of record, or of another nature, it 
ſhall be tried by the country. 1 Sid. 314. 

So if it be, whether a church is void by ceſſion, deprivation, or 
reſignation, c. for the avoidance is temporal, and the firſt thing 
$0 be inquired of, Dal. 74. IS | 


(B) Then not. 
TY HEN trial ſhall be by the certificate of the biſhop or ordi- 
nary, Vide in Certificate, (A. 1, &c.). | . 
W. (8.5 the mouth of the recorder of London, Vide in Certif- 
cate, (B. | = 5 
' When by the certificate of the marſhal, Yide in Certif- 
cats, (C.) | 
* by battle, Vide in Battle; (A. 1, 2.) | | 
ON n, and how by the grand aſſiſe, Vide in Batt, 
(A. 3.) | | : 
When, by inſpection, Vids in Trial, (B. 1, &c.) 


_ Whew, 


ordi- 
ertif⸗ 


ertif 


Battli, 


Whet- 


ENQUEST. 
When, by the record, Vide in Trial, (A.) „ 
Wien, x4 witneſſes or the examination of the juſtices, Vide 


in Trial, (B. 4; 5.) Res 
When, by * uh of parliament, 4 tag in Dignity, (F. I, 2.)— | 


Parliament, (L. 16, Kc.) 


gr | 


(C) Inqueſt, how ſummoned, 
(C. 1.) By Venire facias. 
I* the courts of I/eftminſter, after iſſue joined, a writ of venire 
pore comitatus, in the actions excepted by the act for amendment 


of the law. French v. Wiltſhire, H. 11 G. 2. tr. 1085. 
Andr. 99.] 


[By . 24 G. 2. c. 18. it ſhall be de corpore comitatus, in ac- 


tions and informations on penal ſtatutes. ] 


[Allowed on error. Frederick v. Lookap, H. 7 GC. 3. 4&3; 


NI. 2018. | 
[By this ſtatute, the time for trials by aiſi prius in Middleſex, 


is enlarged to 14 days after term. ] 


[Award of wenire, with the ſame. abbreviations by &c.'s.in 
Engliſh as were uſual in Latin, 1s good. Barnes 240.] 

In a proſecution againſt a juſtice of the peace, the court re- 
fuſed the common rule for a good jury, becauſe that is often made 


up of gentlemen who are in the commiſſion, Rex v. Smith, H. 
66G. Str. 265.] þ ; | 


By the common law it was returnable at Veſtminſter. ; 
And now, ſince the f. W. 2. 30. which gives the ai prius, it 


ſhall be returnable at Vgminſter, 12 tales (wiz. the juſtices of 


aſſiſe) prius tali d.- & loco venerint, fc, | 

Upon which ſtatute the return of the venire facias was at Vest. 
minſter at a day after the aſſiſes; but becauſe, by the /. 
42 Ed. 3. 11. no inqueſt (except in aſſiſe or goal-delivery) ſhall 


be taken before the names of the jurors be returned in court, the 


venire facias ſhall be returued before the day of aſſiſe with the 
panel of the jurors annexed, and upon that a diftringas or habeas 


. corpora goes, returnable at a day after the aſſiſes, a ſuch a one 


prius, &c. | 
(If the wenire is returnable ſubſequent to the aſſiſes, verdich 
ſhall be ſet aſide. Barnes 460. ] | | 


And it ſhall be entred upon the roll, that the jury made default | 


at the return of the wenire facias. . | 
[A blank for the return of the wenire in the record is not cauſe 
to arreſt judgment. Barnes 486. | 
If ſeveral iſſues between the ſame parties ariſe within 
the ſame county, the court will grant but one wenire facias, 


$ Cro, 550, 551, 
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(C. 150 
facias ſhall be awarded, uod venire factas 12 bonos & legales mow it 
. homines de vicineto, Ic. ad faciendum jurat, fc. 
[Since the jury act, 3 G. 2, c. 15. the venire muſt be de cor- 
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(C. 2.) 
To whom it 
ſhall be 
dice cted. 


And ſeveral writs of venire facias cannot afterwards be granted, 
tho? nothing be done upon the firſt. 
/ $0 ſeveral iſſues by ſeveral defendants may be tried by one ve. 
zire fatias, N. Hob. 37. 2 Rol. 667. D. „ | 
Tho? the iſſues ariſe in ſeveral places, if the venire facias he 
from all -the places. R. Hob. 37. 2 Rol. 667. D. Vids 5, 
(C. 3, 4) 5 
But where there are ſeveral if 
of venire facias. Hob. 37. : 
[If either party will ſuggeſt ſpecial matter about awarding the 
venire, a copy muſt be given to the oppoſite party, and they muſt 
have reaſonable time to conſider it, before a nient dedire is entered, 


Brocas v. Civ. London, M. 6 G. Str. 23 2 


ues, there may be ſeveral wis 


A venire facias, generally, ſhall be directed to the ſheriff, | 
If a jury be ſtruek by the maſter of the office upon an ordergf 
the court, a liſt of 48 ſhall be delivered, and 12 pat out by the 
attorney of each of the parties, or (if the attorney of either, upon 
notice be abſent) by the maſter. 1 Sal. 405. { Rexv. Duff, 
M. 9 G. 2. B. R. H. 158.] | | | 
[By ,. 24 C. 2. c. 18. the party applying for ſpecial jury {ial 
ay not only the expences of ſtriking, but all expences occaſoned 
by the trial by ſpecial jury; and ſhall have no further allowance 
than for common jury, unleſs judge certifies that it was aca 
proper to be tried by {pecial jury.] Res | 
After common jury returned, and the cauſe a remanet, defend 


ant cannot have ſpecial jury in Middle/ex, tho it has been done at 


the aſſizes. Barnes 445, 401.] | 

Not after venire returned. Barnes 488. ] Y 

But if the iſſue ariſes within the palace, the venire facias ſhall 
be to the warden of the palace. 2 Rol.:667. E. | 

If the array be quaſh'd for favour, or default of the ſheriff, it 
ſhall be awarded to the coroners. | . 

If for favour in the under- ſheriff, it may bs to the ſheriff, 174 
guod ſub-wice-comes ſe non intremittat. R. 2 Rol. 669. J. c. 

If for partiality or default in one of the ſheriffs of Lundin, 
it ſhall be to the other alone. R. 1 Sal. 152. 4 Mad. 65. 
Sho. 329. ; | | | 

So if one of the coroners be not indifferent, it ſhall be to the 
others, ita quod ille ſe non intromittat. R. 2 Rel. 670. J. 20. 

If all the coroners be not indifferent, it ſhall be to two eliſor; 
choſen by the court. | 

[ The method of appointing eliſors, is, rule why it ſhould not 
be referred to prothonotary to confider and report fit perſons, 
rule made abſolute, he nominates 4. and B. rule why they 
ſhould not be appointed by the court, rule made abſolute; 
Barnes 465. b | 

Or, by conſent iof the parties, to the two juſtices of aſſiſe. 
10 H. 4, 5. | 

| $0, 


ce. 


ENQUES-B 


So, if there be cauſe of challenge to the ſheriff, the plaintiff 
may make ſuggeſtion upon the roll, and if the defendant con- 
feſles it, a venire facias ſhall be immediately awarded to the coro- 
ners. Dy. 367. 2 Rel. 668. G. H. Co. L. 157. 6. 3 

If the defendant does not allow the cauſe, he cannot afterwards 
challenge the array for it. 9 Ed. 4. 6. Co. L. 1 57 EE 

If proceſs be once awarded to the coroners, all ſubfequent pro- 
ceſs ſhall be to them. Co. L. 158. a. R. Mo. 356. . 

Tho! there be a new ſheriff afterwards. Co. L. 158. a. 

So if proceſs be once to eliſors, all afterwards (except the di/- 
tringas ) ſhall be to them. 2 Rel. 670. J. 45, 47. | 

But a defendant cannot make ſuggeſtion upon the. roll, and 
have proceſs upon it to the coroners ; for he may challenge the 

array, and the delay ſhall be intended for his advantage. 

So proceſs does not go to the corouers, where one of the ſhe- 


riffs only is party or partial; for it ſhall be awarded to the other, 


R. 4 Mod. 65. | | PR, 
So if proceſs be awarded to the ſheriff, and not taken, but en- 
tred to make a continuance, it may afterwards. be awarded to the 


coroners. N. 2 Cro. 36. 5 


A wvenire fatias is ſufficieht, tho” it be ad triandum exitum inte- (C. 3.) 


A. et B. when there are ſeveral iflues : for it is nomen colledtivum, 
K. 2 Rol. 667. . „ a a PRES = | 
But by the ff. 35 H. 8. 6. "The wenire facias to try the iſſue in 
the courts at Meſiminſter, ſhall be in this form: Precipe quod ven. 


fac. 12 liberos & legales homines de wicineto de B. quorum quilibet 


habeat 40s. terre tent” reddit” per ann” nd minus per quos rei veritas 

melius ſcire poterit, & gui nec, Sc. | 55 
By the 6 27 El. 6. Quorum guilibet habeat l. — By the ,. 4 S 

5 M. & M. 24. 10.“ and in Wales 61, | ; 
By the /. 4 & 5 Ann. 16. 12 homines de cor port comitatũs. 


The form of the return is, executio iſtius brevis patet in quodam 
panello huic brevi annex”, and then annex in a panel the names of 
the jurors. Kit. 265. 6. SED | 

And tho' the writ ſays 12 probos & legales homines, by antient 
uſage the ſheriff ought to return 24. Co. L. 155. a. 

By the t. W. 3. 13 Ed. 1. 38. Sheriff ſummoning in aſſiſes 
(unleſs in = aſſiſe) more than 24, ſhall render damages to the 
party, and be amerced to the king. 

So by the common law, the ſheriff ought to give the proper 
chriſtian name, ſurname, and addition of each juror. 

By the ff. of York, 12 Ed. 2. 5. he ought to put his name to 
every return. CE! | | 
By the t. 27 El. 7. he ſhall not make return of any juror 
without the addition of place of abode, or other addition by which 

he may be known. We | 

There ought to be 15 days betwen the 79+ and the return. 
2 Inſt. 567. Vi; Proceſs, (B.) ; | 

„ 84 | | | But 


is ſufficient. 


de returned. 


E N OU ES r. 


But now, by the 7. 18 El. 14. It ſhall be aided after verd. 
if the return be inſufficient or imperfect; and by the ,t. 21 J. 13 
If there be no return, when the panel of the names of the juron 
is annexed to the writ ; or if the name of the ſheriff is not pit to 


the return,. when the writ is returned by the proper officer. % | 


Amendment, (G. 1,2.) ED. | 
And the court will not direct the return of the venire Facias tg 
be filed, unleſs the plaintiff pleaſes. 3 Mod. 245. 
From what place a jury or inqueſt ſhall come. Vide in Ang. 
_—_— ²˙ | - gh 
[It need vot appear that the jury have been ſummoned; for 
ſince ſt. 3 C. 2. c. 25. there can be but one general rum. 
Philips v. Philips, T. 11 & 12 G. 2. Andr. 248.] 


(C. 5.) By Habeas Corpora. 


If the jury make default at the return of the venire facia in 
C. B. an habeas corpora juratorum ſhall be awarded. 

[It need not appear in the return, that the jury were atached 
by pledges ; for ſince /t. 3 C. 2. C. 25. there can be but one ge- 
neral return. Philips v. Philips, T. 11 & 12 G. 2. Andr, 148) 

If the wenire is returned with 24, and the had. cor. with 48, 

the verdict ſhall be ſet aſide. Barnes 485.] 


. 6.) By Diſtringas Furatores. 


If the jury make default at the return of the wenire faciarin 
B. R. a diſiringas juratores ſhall be awarded. 
So in C. B. if the jury do not appear at the return of the ha. 
beas corpora. | | 

A aijiringas is awarded by the court, at the return of the «- 
nire facias, and . to be teſte'd the ſame day; otherwile it is 
without warrant, and makes a diſcontinuance. Mod. Ca. 269. 

And the warrant of a good eie cannot be-amended. R. Med: 
Ca. 269, 287. | 
I Warrant for a tales at a trial in a county palatine on iſſue join- 
ed at Weſiminſier, is by the king's attorney general. R. v. Lan, 
H. 8 G. 3. 4 B. M. 2171.] > OE 


(p) How ſworn, 


FTER a full inqueſt appears, they ſhall be ſworn ad veri. 
tatem dicend*. And if it be entred, quod electi triati && jurati 
fuper ſacramenta ſua dicunt, &c. omiiting, ad veritatem de premiſii 
gicend” ; it will be a material defect, which cannot be amended. 
K. 2 Cre. 119. | E 
So if it be ſaid quod tales, Wc. ad weritatem, Ec. jurati, with 
out ſaying, cum aliis jurati, c. R. 2 Cre, 207. 


ENQUEST: 


E) Chen anJnqueſt ſhall be taken byDefault, 
1 i 
4 N perſonal actions, where the plea is not a confeſſion of the 
s 1 action, as in debt, c. if a full inqueſt appears, but the de- 
fendant does not appear; the inqueſt ſhall be taken by default. 
; 1 Rol. 586. J. 31. LED | 
So, in ejectment. | 
And he may then confeſs leaſe, entry, and ouſter, and pray the 
nonſuit of the plaintiff. |Þ>_ | 1 5 
b So, in an aſſiſe. 1 Rol. 5 86. J. 15. 1 Sal. 83. = 
* So, in a real action; if the iſſue be not upon the reality, but 
in point of damages only. 1 Rol. 586. J. 5. : 
Or, if upon a default before iſſue, proceſs iſſues. © 
So, in treſpaſs, tho' he pleads a releaſe, which is denied; for 
the damages are uncertain. 1 Sal. 216. „ 
in In debt, if the defendant pleads an g/t factum; for that denies 
the cauſe of action. 1 Sal. 216. 728 | 
4 So, if a full inqueſt does not appear, it may be taken by de- 
e. fault ; for the parties are demandable before the inqueſt. Dub. 
4 Dy. 265. @. ES Is - 
8, But in a real action, where the ifſue is upon the realty, and 


the tenant at ni pris makes default, the poſtea ſhall be marked, 
and a petit cape ſhall iſſue, and if the tenant cannot ſave his de- 
fault, and the demandant does not waive it, final judgment ſhall 
be againſt him. 1 Rol. 585.7. 35. Mod. Ca. 4. 


niory be denied. 1 Kol. 584.1. 37, 40. 


bas iſſue. 1 Sal. 217. | | 
55 So, in a perſonal action, where the plea amounts to a confeſ- 
2 ſon of the action, if the plaintiff does not waive it, judgment 
I ſhall be upon the default, and no inqueſt : i 
p efault, and no inqueſt taken: As, if the de- 
i, p fendant pleads a releaſe to a debt or demand certain, and the 
deed is denied, 11 H. 4. 32. Bro. Defalt. 4, 9, 20. 1 Rol. 
3 586. J. 37. 1 Sal. 216. . ; 
= U So, in detinue, if the garniſhee makes default. 1 Rol. 586. 
LAY. | | g 
1 quid juris clamat, if the defendant claims the fee. 1 Rel. 
687. J 2. | | | 
In a guare impedit, the inqueſt ſhall not be taken by default, 
but a writ awarded to the biſhop. 1 Kol. 587. J. 10. 3 
veri | e | 
Juratt 1 | 
emp F) How the Jnqueſt ſhall behave themſelves, 
ended, | | 


2 AFTE R the evidence given, the jury ought to continue to- 
wich · X gether till they agree of their verdict, without eating, drink- 
* tire, 1 ſpeaking with any one, except the bailiff 

, now 17 E S A reed. Co, L. „ 0. „ 1 
lac Pleader. 5 | ws | and 2 N 
[By 


So, in a writ of meſne, cuſtoms and ſervices, &c. if the ſeig- 


In appeal of rape, capias, alias, pluries, and exigent ſhall. 
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EN QU ES T. 
[By g. 24 C. 2. c. 18. 2 juryman ſnall be paid no more 
the judge thinks reaſonable, not exceeding a guinea F 
But if the jury ſeparate on account of a great tempeſt, they 
ſhall not be amerced. Pl. Com. 13. 6. 15.4, 7. 1 
. „ | * 


For more concerning inqueſt, Vide Copybold, (R. 1. — ö N w] 

Courts, (P. 12.)—Leet, (F.) | i 1 erro 

INT ERPLE AD E R. 3 

| Bi | Error 

Nide Chancery, (3 T3 leader, 

What 

4 = How 

„ 3 oy; 

Vide Abatement, (H. 48.) — Enfant, (C. 5.) —Eftates, 68. *A qu 

Execution, (A. ——— De A way Tit " | 

2 W. 50.) Rent, (D. 3.) | 5 (= =o 1 

| 0 | he Sal. [ 

Entzy toꝛ a Condition bzoken, — 

t prov. 

Fide Condition, (O. 3, &c.) dt allow 

| ; | | '# Abr. 

Entry to avoid a Fine, non 

Fide Claim, (B. 1, &c.) Ir the 

Es; el 

1 OR 2 ferunt, 

Entry fo2 a Foꝛkeiture. 2 

"Vide Forfeiture, (A. 6, T. 8.) 3 

| 5 a f ther 

Entry tolled. unques 

_ 3 5 a verdi 

Vide Diſcent, (D. 1, &c.) ard of « 

. 7 OAT 7. 1055. 

; | _ Writs of Entry. +4 the 
: 3 - ; rds 7 

Vide Dun fuit infra Atatem, per Totum,—Pleader, (A. 3, U, lt.) . ba 

| 1 | 3 lf defer 

£195 err | cludes » 

Fiat Chancery per Toetum.—Courts D 1 „ | e concly 
2 f 8 , . . . 5.) Diſau dr. 15 

(M 13, &c.)—Parliament, (R. 13, &c.) | That 0 

. 21 pro 

Kaym. 

Nor tha 

Ibid. 

[t 18 no 

memora: 


II &, 2 


— 
— 


hy 


E R R O R. d | 
A) AUhat Things map be alligned tor Erroꝛ. 


TN what court, by whom, againſt whom, and in what Danner, 
5 error ſhall be brought. Vide in Pleader, (3 B. 1, &c.) 
When it ſhall be a ſuperſadeas, and how the record ſhall be re- 
noved. . Vide in Pleader, (3 B. 12, 13.) — ; 
Errors how aſſigned, and the proceedings thereupon. Fide in 
leader, (3 B. 14, &c.) 8 | o_ 
What pleas to error, good. Vide in Pleader, (3 B, 18, 19.) 
How to proceed upon errors in parliament. Vide in Parlia- 
ent, (L. 1, &c.) | 


*A qui tam action of debt is a civil ſuit. Comp. 382. anda a 
Tit of error on it lies from the king's bench to the exchequer | 


amber. Doug. 353. "> TT 3 
A writ of error is grantable in all civil actions ex debito juſtitiæ. 


Sal. 504. 


But in criminal caſes it ſhall be ex gratia, where a ſtatute does 
t provide for it: and therefore, if the attorney-general does 


x. Abr. 414. 
And all errors in proceſs againſt parties or jurors, or award of 
oceſs, or in the record, verdi&, judgment, or execution may 
thereby redreſſed. | | 
[If there is one defendant, and the verbs are in the Lyn as 
perunt, abduxerunt, fic. Porree v. Daniel, F T4 2 Ld. 
m. 1383.] * 1 : 
[That the judgment was given by a judge intereſted in the 
ule. Mercers of Cheſter v. Bowker, M. 12 G. Str. 639.] 
If there is Aire facias againſt two executors, and one pleads 
ungues executor, and the other payment by teſtator, and there 
a verdict againſt the laſt, and nothing on the other, and then 


t allow it, chancery will not direct it to be made out. R. Eg. 


ard of execution, it is error. Street v. Hophin/on, M. 10 G. 2. 


„1055. B. R. H. 345.] 


If the ſwearing of the jurors is not well alledged, as if the 


rds 70 ſpeak are omitted. Toe v. Adlam, P. 11 G.2. Andr. 


(if defendant pleads that plaintiff became bankrupt, &c. and 
cludes with a general averment, it is error; for he ſhould 
gs to the country. Anderſon v. Winter, P. 11 G. 2. 
r. 176. . ; 


That it is not ſaid that defendants appeared by attorney, nor 


weir proper perſons, is not error. Dyke v. Blackſton, M. 13 G. 
Kn. 1449. | | 
* ory writ of inquiry was executed on the day of the re- 
b. 7314. | 
[tis no error, tho? there is no cauſe of action mentioned in 
memorandum, for it ſets out the bill. Goo/erree v. Reynolds, 
11 C. 2. Andr. 23-] N 

. | Nor 
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of what county. 15id.] 


Wide Plead. 


, | 
- (2 W. 39.) 


1 KE R R'O MK 
[Nor that the award to the ſheriff is general, without fy 


execut] 


An original writ of the ſame term, in which final jug 
in aſſiſe 


is given, will not warrant that judgment, if it appear upon the 


ſame record that there have been proceedings of a prece: 
term. 1 WY: 181.* | | F | mY Lg 
5 5 A 5 nor jud 
(8) Erro: upon an Indictment: Pov it har de 
rh : | o, 
| be bꝛought. 3 againſt 
T* error be upon an indictment at the aſſiſes or quarter ſeſiom, * oj 
the uſual courſe is to remove the indictment by certiorari into ] s 
the crown-office, and afterwards to ſue a writ of error can uli. . 4 | 
Mod. Ca. RE | a be gl 
Or, it may be removed directly by writ of error: for boi va Tr aur 
| | ant, 
are good. Mod. Ca. 178. EE, | 
If error be brought upon..an indiftment, and the indiftment 
removed, a rule may be given in the crown- office, that the in. 
dictee aſſign his errors. 6 | 
If he does not, there ſhall be a peremptory rule upon motion] 
and if then he does not, he ſhall be nonſuited, and execution 
awarded. Mod. Ca. 178. 5 
(C) The Judgment in Erro, 
JAJHAT ſhall be done by the court if the judgment be 2. 
firmed or reverſed. Vide in Pleader, (3 B. 20.) 
When there ſhall be reſtitution. Vide in Pleader, (3 B. 20. 
If judgment be in C. B. that a plea in abatement is good, and 
that the writ ſhall abate} and that judgment be reverſed in J. R, 
the court of B. R. ſhall proceed upon the fame wWiit. 
So in error upon a judgment in ales that a quod ei deforceat 
does not lie, if judgment be reverſed, B. K. ſhall proceed upoy 
the ſame declaration. Jou. 381. 5 
D) hen Erro2 ſhall be avoided by Ente —— 
o Plea, without a Writ of Etro. 
HEN a man ſhall avoid an outlawry by pleas or error 
| Vide in Utlagery, (C. 2, &c.) f 3 
If a judgment be void, it may be avoided by plea, without 
writ of error. | 1 5 
So, if the party cannot have error, lie may avoid it by plea; 
As, where he 1s a ſtranger to the judgment: As, if an admin'- vt 
ſtrator pleads a judgment againſt him at the ſuit of B. —_ fal 
aſſets ultra, Ic. the plaintiff by replication may ſhew, dat le And 
judgment was null, and how. X. 2 Mod. 308. * be felon 
But if a judgment is only voidable, the party ſhall not av" If th 
without writ of error; As, if in a cui in vita the tenant dies, ua fon. 2 


afterwards judgment is again him, which is erroneous © So a 
| PR 'S £ 3 GX tho” he 


ſayin | E R R O R. | 637 
guen i eresution is ſued againſt the heir ; he ſhall not avoid the judgment 
AN the in affiſe, without error. 1 Rel. 742. J. 12. 


So, in a /cire facias by an executor, upon a judgment in eject- 
ment by his teſtator againſt B. execution ſhall not be avoided, 
nor judgment ſtayed, by ſaying, that the tenant died pendente lite: 
for he ought to avoid it by error. 1 Rol. 742.1. 18. a 
So, error in the principal 6 is no plea in a /cire facias 
againſt the heir, or bail. 1 Rel. 742. J. 26, 30. Vide Bail, 
(R. 3, &c.) Ss 


lows, Nor, in debt upon an erroneous judgment. 1 Kol. 742. 
into , 35. | 8 
ali. So, if a ſine or recovery is had againſt an infant, it cannot 


| be avoided by entry, without error. 1 Kol. 742. J. 50. Vide - 
ob fant, (C. 5.—Fine, H. 3, &c.) 5 | 


wo | Coſts in Erroꝛ. 
| | Vide Cots, (B.) 


tion Erroꝛ in the Exchequer Chamber. 
Vide Courts, (D. 6.) | | 

| Erroꝛ to avoid a Fine _. 

e af Vide Fine, (H. 3, &c.) 

ol Erro2 from Ireland. | 

J. R . | Vide Ireland, (G.) 

reel Urit of Erroz not amendable, 


Vide Amendment, (2 C. 4.) 


** 3 2 


ö 
(A) Eſcape in Criminal Caſes. 
LE (A. 1.) Voluntary. RT 


Y theft. 5 EA. 3. 8. Indictees and appellees of felony ſhall be 
: _ kept. | | __ 
therefore, if a goaler permits a voluntary eſcape, it ſhall 
felony. 2 Inf. 52. H. 7. C. 114. . 
Pg the priſoner was committed for high treaſon, it ſhall be trea- 
a 2 Infl. 52. H. 114. | 
K * voluntary eſcape by a gaoler ſhall be treaſon or felony, 
5 : was only a goaler, de facto, and not de jure. 2 Inſt. 592. 
Bp 80 
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my 


So, by any ſtranger of one in his cuſtody, H. P. C. 1½ 

But it will not be felony, if the priſoner be permitted to «6, 
when no felony was committed. Bro.” Eſcape 8. 2 Inf. 502. 

Or, if he was not committed for felony : As, if 4 receing 
felon, knowing of the felony, and afterwards permits his clap 
Sta. 32, 3. | 3 

ms ir 10 was not a felony at the time of the eſcape: , i 4 
gives a mortal wound to B. upon which he is arreſted and w. 
tres permitted to eſcape, and afterwards B. dies; it is ag 
felony. Sta. 33. à. | 8 

So, if the priſoner was not lawfully committed to his cuſtody, 
As, if there was not a lawful warrant. 2 7»ft. 592. 

And therefore, a gaoler ſhall not be tried for an eſape, til 
the priſoner be attainted upon indictment or appeal. Sen. can, 
Acc. 2 Inſt. 592+ Ii. 110, 115. Cont. Dy. 99.4 

that it ſhall be felony, tho? the priſoner be not indicted. 

- So a voluntary eſcape of one committed for petit larceny, gr 
for a death per infortunium, or /e deftndendo, is not felony. Cranyt, 
39. a. 


7.00 2.) Negligent. 


So by the t. Mint. 13 Ed. 1. 4. If murder or homicide be 
done in a walled'town, &c. and the offender eſcapes, the tom 
ſhall be amerced. 7 Co. 7. a. So London was. Cri. Car. 251, 

By the /. 5 Ed. 3. 1. a marſhal who permits the eſcape of in- 
dictees or appellees in his cuſtody, by bail or without ball 
_ be impriſoned for half a year, and ranſomed at the vill a 
the king. | | 

So, 5 any gaoler permits the eſcape of any in his cuſtody, 
thro neglect, he ſhall be fined. H. P. C. 113. Sal. 272. 

Tho? it be a ſtranger, who has another in his cuſtody ; tho be 
is not a gaoler de jure. H. P. C. 112, | i 

So the priſoner himſelf may be indicted for an cicape, tho" it 
be with the conſent of the gaoler. R. Cro: Car. 210. 

If a gaoler bails a perſon not bailable, it ſhall be a negligent 
eſenpe. H. P. C. 113. | | WE 

An indictment for an eſcape is good until a pardon or diſcharge 
be ſhewn ; for it ſhall not be intended. Sal. 272. : 

So it will be good for an eſcape of one in his cuſtbdy, tho f 
does not appear how he came into his cuſtody. R. 2 Rol. 10. 
Semb. cont. Sal. 272. HAT SLES : 

The uſual fine for an eſcape of a perſon attainted is 10% 
I. P. G. 113. . 8 5 

Of a perſon indicted, before conviction, is 57. H. 113. 
Fig a priſoner not indicted, at the diſcretion of the coun 

. | 
Buy theftear9 H. 7. 10. a fine for a negligent eſcape of any ib 
dicted fortigh:treaſon ſhall be oo marks at leaſt: if con mum 
for ſuſpitzew af high treaſon 401. if indicted for murder or pb 
treaſon = for ſuſpicion of theſe, or indifted for other {clot 
10/. if not indicted 51 | ns 


Ec. pe 
reſponae 
F. N. 4 

So, | 


[Deb 
oluntar 


And b 


In eſcapt 


dm. 2 | 
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By the /. 31 EA. 3. 4 the eſeape of thieves, felons, &c, ſhall 


be judged by _ of the king's. juſtices. 
By the ft. I A. 3. 3. zuſtices of peace may inquire of eſcapes 
of felons, in their ſeſſions. - 85 N 8 
30 the leet may inquire - tho? it. cannot puniſh the eſcape 
2 Inft. 165. Vide Leet, (L. 2.) "1 2 n 
It the gaoler be not ſufficient, the ſheriff ſhall anſwer- for his 


| neglet. H. 113. ö 1 
But by the /. M. 1. 3 Ed. 1. 3. nothing ſhall be demanded by 


the ſheriff, or other, for the eſcape of a thief or felon, till it be | | 


» 


adjudged by the juſtices errant. | 
And this ſeems to be the common law. 2 fl. 651. 
But B. R. is not within this ſtatute. 2 J fl. 166. i 
So a gaoler ſhall not anſwer for a negligent eſcape of one not 


lawfully in his cuſtody. 


And therefore, the indiftment ought to ſhew a lawful commit- 


ment to his cuſtody, Semb. 5 Mod. 415. ; | 
So a gaoler ſhall be excuſed for a negligent eſcape, if he re- 


takes upon freſh purſuit. H. P. C. 114. Dub, 6 H. 7. 11. 


10 H. 7. 25, 28. | | | 
So the ſheriff ſhall not anſwer criminally for a negligent eſcape 
of the gaoler. Salk. 272. ; | | 


(B) Efcape-in Civil Caſes, 
(B. 1.) What Remedy for it. | 


Y the common law, the ſheriff, and every gaoler, ought to 


keep perſons in execution in /alvd cuſtodia. 3 Co. 44. 
And if ſuch priſoner _— an action upon the caſe lies 
againſt him. 2 /nff. 382. R. 1 Rol. gg. J. 10, 15. 2 Cre. 
289. 2 Lev. 159. c | | 


80 an action on the caſe lies againſt the warden of the Pleee 


for an eſcape on meine proceſs, and the plaintiff ſhall recover da- 

mages. 2 Wilſ. 294.* 8 | | 
So, by the ft. M. 2. 13 Ed. 1. 11. Si vicecames, Ofc. per repleg?, 

Ec. permittat (an accountant) /ine afſenſu domini ire ad largum, 


reſpondeat de damnis, & fi non habet, c. reſpondeat' ſuperior. 


ret 130. B. - ; 
o, by the ,. de Mere. 13 Ed. 1. The gaoler ſhall receive the 
conuſor, aud anſwer — body: or the debt, and if he has not, 
the ſuperior. = Et AT 
So by the /t. 1 R. 2. 12. If the warden of the Fleet permits a 
priſoner to go at large without the king's writ, or agreement of 
* E * lies againſt him. Debt or action upon the caſe. 
. EI. 707. . | | 
[Debt lies by 1 R. 2. c. 12. as well for a igent 1 
dluntary eſcape. Stonehouſe v. Mullins, T. 4 2 2 yr ec 
And by the equity of theſe. ſtatutes debt lies in all caſes, for 
in eſcape, againſt a gaoler. 2 nf. 382. KR. Pl. Com, 36. 6. 
im. 2 Lev. 159. 15 Ed. 4. 20, | 1 
— i And 
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ted upon proceſs of the admiralty. K. Sav. 11, 15. 


ESCAPE 
Ang may be ſued by writ or by bill of debt. 2 J. 3bz; 
Dub. Pl. Com. 38. a. 42 Ed. 3. 13. 4. | X 
It may be againſt the mayor of the ſtaple for an eſcape of one 
in his cuſtody in execution. 9 H. 6. 19. Ve. 
Debt lies for an eſcape againſt a gaoler within the cingue- hurt, 


30 H. 6. 6. | 


So, for an eſcape in a court of Pypowders. 2 Inft. 382. 

| [In eſcape on meſue proceſs in an inferior court, defendyre 
ſhall not take advantage of any error below, if he might jugg 
the arreſt under the proceſs. Bull v. Steward, M. 23 C. , 
I Will. 255+] ; : | 

So, for the eſcape of one committed by commiſſioners of back. 
rupts. R. Mo, 834. Vide peſt, (C.) : | 

So, if two are in execution, and one of them eſcapes. 1 7. 
noe: | | N 
If huſband and wife are in execution upon a judgment againſt 
both, and the wife eſcapes. Dub. 1 Rol. 204. | 

By the ff. 8 & g V. z. 27. If the keeper of a priſon take no. 
ney. on ſecurity to permit or aſſiſt an eſcape, he forfeits 500/, and 
his office, and ſhall be ever incapable of a like office. 

If judgment be againſt the marſhall of B. R. or warden of the 
Fleet for ah efcape, or his deputy, on oath by the party, that the 
judgment was without fraud and for a real debt, the court on 
motion ſhall ſequeſter the profits of the office for ſatisfaction. 

And execution or ſequeſtration ſhall not be ſtayed by writ of 
error, unleſs ſpecial bail be given. 

And the inheritance of the marſhalſea, or Fleet ſhall anſwer 
for eſcapes or miſdemeanors by themſelves or deputies, and ſhall 


be extended for that purpoſe. 


So, by the ff. 1 An. ff. 2. ch. 6. The-ſheriff ſhall be liable for 
an eſcape of any committed to him on an eſcape warrant. | 
So an action lies againft a gaoler for an eſcape of one commit- 
Or, upon a capias utlagatum ; and the plaintiff ſhall recover the 

whole debt in damages. R. Mo. 641. K. 5 Mod. 200. 
[ Caſe (but not debt) lies for the eſcape of an outlaw on me/ne 


proceſs. Cooke v. Champneys, P. 4 G. 2. Str. gol.) 


An action lies for an eſcape, tho' the gaoler be infant, or fene 
covert, 2 Inſt. 382. 
An adminiſtratrix may maintain an action in her own name 
againſt the marſha!l for the eſcape of a priſoner in execution on 
judgment obtained by her as adminiſtratrix. 2 Term Rep. 126.* 
*Under a count for a voluntary eſcape, the plaintiff may give 
evidence of a negligent eſcape: and the defendant may plead a 


re- taking on a freſh purſuit to ſuch a count, without traverſing 


the voluntary eſcape. Id. Bid.“ 
In debt for an eſcape againſt the ſheriff, the indorſement of 
mn eft inventus on the ca. /a. is ſufficient evidence of its having 
been delivered to him. Cowp. 63. 
A legal arreſt muſt be proved in ſuch action. Id. * 1 


* 


on 2 


we 
ead 2 


aving 


23.5 CAPHL 

*The bailiff's name indorfed on the writ is ſufficient evidence, 
that he was authoriſed by the ſheriff to arreſt, without proof of 
the warrant. Id. 65.“ | 

*[n debt againſt the ſheriff or gaoler for an eſcape, the jury 
cannot give a leſs ſum than a creditor would have recovered 
2gainſt the priſoner, viz. the ſum indorſed on the writ, and the 
legal fees of execution. 2 Term Rep. 126.* 4 


(B. 2.) Againſt whom. 


the cuſtody of the gaol. N 

Tho' he has it de facto only, and not de jure. 2 Inft, 381, 2. 

As, it ſhall be againſt the ſheriff, not againſt his deputy : As, 
the gaoler who takes care of the priſon in the county. 2 Inf. 382. 
R. 1 Rol. 94. l. 30. Semb, Hard. 34. 5 

Or, the ſerjeant, wha makes the arreſt, N. 1 Rol. 806. 


(B. 3.) 


. 

The keeper of Newgate. 2 Jon. 62. ; 

The marſhal of the marſhalſeain B. R. 9 Co. 98. 

If he who has the cuſtody of a gaol in fee, ſubſtitutes another 
for life, or at will, the action ſhall be againſt him; for he has the 
actual poſſeſſion of the office, g Co. 98 a. 5 

So, if an eſcape be out of the cuſtody of mayor or bailiffs of 
a city, town, (Fc. which has a gaol ; the action ſhall be againſt 
them, and not againſt the ſheriff. 1 Nol. 99. J. 15. | 
Rea it * * bailiff of a franchiſe, if the eſcape be by 

1 . 

And ad oe 1 who made the arreſt, if the eſcape be 
after an arreſt by him upon proceſs from the compter before com- 
nitment to the compter. R. 1 Rol. $06. J. 30. | 

So it ſhall be againſt both the ſheriffs of London, if the eſcape 
be after an arreſt upon a plaint in the compter, of one of them. 
Dub. Sho, 162. Carth. 145. 5 | 
g = a A the ſurviving ſheriff of London, where one dies. 

Co. El. 625. | | 

So againſt all the coroners, where the arreſt was only by one. 

Dub. Com. 4.35, 6. Mod. Ca. 37. £ | 
So it lies 2 the old ſheriff, if he omits to deliver any 
177 by indenture to the new. R. 2. Leo. 54. Vide County, 
But an action for an eſcape, ſhall not be againſt the ſuperior, if 


the inferior be ſufficient. 2 If. 382. 


Vide poſt, (B. 3.) 


| If be be ai at 1 of the action brought, tho' he . 


he ſuperi 
ſufficient at the time of the commitment or eſcape : for that — 
de time moſt regarded. 2 Jen. 61, 2 Lev. 160. „ 
Vor, III. . And = 


The ation for an eſcape ſhall be brought againſt him who has Vide ;ht, 


. 
1 


= 
ä—— —— Wn rr N. 


* 
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And therefore, a verdict is not ſufficient, if it does not find 
inſufficiency when the action was brought, tho it finds him'inſyg. 


cient when he was keeper, or at the time of the commitment, or 0 
eſcape. R. 2 Jon. CI. 1 Vent. 314. 2 Lev. 116. 2 
So it lies againſt the ſuperior, tho? the inferior was admitted by | 
the court. Adm. 2 Jon. 61. : | et 
Tho' the ſuperior had no notice of the inſufficiency. 4;,, w, 
2 Fon. 61. | | 5 
The ſuperior againſt whom the action ought to be brought, is 4 
he, who by his eſtate in his office, or by bis authority witou | 
_ eſtate, has the power of putting in the inferior officer. 2 Jo, 61. Ho, 
As, the duke of V. being marſhal of B. R. in fee, makes 2 1 
deputy ; he himſelf is the ſuperior, and the deputy the inferior 7 1. 
officer. 2 Inft. 382. 9 Co. 98. 5. we, 7 C 
The ſheriffs of London are the inferior, the mayor and com- 0 
monalty, who have the office of ſheriff in fee, are the ſuperior, the 
2 Inſt. 382. 37 | * pPary 
If a man, who has the cuſtody of a gaol in fee, grants it for 598, 
three lives; he is the ſuperior, and the grantee the inferior, 2 4%. So 
382. Semb. 2 Jon. 61. 2 Lew. 159. Adm. 9 Co. 98. tt. ons, 
__ | 5 . * 
F 80 the dean and chapter of Meſiminſter are the ſuperior, the n 
bailiff of a franchiſe, put in by them, the inferior. An. : L. . 115 
15 : ; X 6 
The lord of a franchiſe, who has a gaol, is the ſuperior, and 5 35 
ſhall anſwer for his gaoler. Sav. 11, 15. _ Cs 
ut there cannot be two ſuperiors within the ſtatute. 2 f. Nous 5 
382. | ; 85 ) a 
So debt does not lie againſt the ſuperior, upon a general de. be 2 
claration for an eſcape ; but he ought to be ſpecially charged for WM... * N 
the inſufficiency of the inferior. R. 2 Lew. 160, 5 2 27 
So, if a man has the cuſtody of a gaol in ſee in reverſion, MCI, 
after a grant thereof for life, rendring rent, which was not made. BE - a 
by him, the reverſioner is not ſuperior. Adm. 2 For. 61- for the 2 . 
ſuperior is not ſuch in reſpect of the rent, or the reverſion ; but in 7 * 
regard that the inferior officer derives his eſtate from him. ner i yo 
vod excuſ 


(C) Chat ſhall be an Eſcape, fuer it! 
. AY eſcape from the rules of the king's bench priſon without 

the marſhal's knowledge is not a 9 eſcape. 2 Tern 
Rep. 126. „ 

If the bailiff of a liberty, who has the return and execution 
of writs, remove a priſoner taken in execution to the county - gad. 
ſituated out of the liberty, and there deliver him into the cuſo 
of the ſnieriff, this is an eſcape for which an action of debt lia 
2 Term Rep. 5. | 

An action lies for an eſcape, if he permits his priſoner to g 
at large; tho' he afterwards returns. D. 3 Co. 44. 4. 1 Ku, 


806. J. 13. | * 
0 


: With a ft 
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Tho' he returns the ſame day, and afterwards plaintiff pro. 


ceeds to final judgment. Ravenſcroft v. Bless. H. 6 G. 3. 


2 Wil/. 294. | 


* If the deſcendant being taken in execution be afterwards ſeen 


at large for any the ſhorteſt time, even before the return of the 


writ, 2 Bl. Rep. 10948.* = | | 
Tho' he docs not go out of the ſame county. 1 Rez. 806. 


£30 — 
| oO out of the town where the gaol is. 1 Net. 806. J. 24. 


i Hob. 202. 


Tho' he has a keeper with him. D. 3 Co. 44. a. 1 Rel. $06. 


a 1.17, 20. R. Pl. Com. 37. Hob. 202. 
F Or, goes with the king's licence. 1 Feel. 808. J. 19. : 
Or, by command of the lord treaſurer or chancellor, to collect 
| the king's debt, being in priſon for the king, as well as for the 
5 party: for this does not excuſe the eſcape, as to the party. 1 Hol. 
808. J. 15, K. Dy. 162. 6. 297. a. | 


or So by che ,. 8 & g M. z. 27. If a keeper permits a priſoner. 
. on neſne proceſs or execution to go out of the rules of the priſon, 
t. unleſs by virtue of a habeas corpus, or rule of court on motion or 


petition in open court. 


ne So if by a habeas corpus in Trinily term returnable tres Mich. 
* a priſoner goes into the country with a keeper, for the greateſt 
| part of the vacation. R. 1 Rel. 808. J. 25, 35. Hob. 202. 
and Cro. Car. 14. ä | | 
| Or, upon any habeas corpus be permitted to go at large in the 
Inf. country. Semb, Cro. Car. 14. 3 Co. 44. a. Mo. 257, 299. 
Per Hale, 1 Mod. 116. Hard. 476. 
| de- Or, if upon a habeas corpus ad teſtificand', he goes before and 
d for ſays a long time after the aſſiſes. Semb. 1 Mod. 116. EZ 
[ Habeas 2 ad teftific. is not a defence againſt action for 
rſ0n, ſcape of priſoners in execution ; therefore the court will refuſe 
made e grant ſuch, without conſent of defendants and warden. Vet 
r the cn have been granted without affidavit. Barnes 222. 
but in If after judgment, and before any charge in execution, a pri- 
ner is reſcued when brought out on a habeas corpus; it is not & 
vod excuſe for the ſheriff, in an action of eſcape, and he ſhall 
wer it to the plaintiff, Crompton v. Ward, P. 7 G. Str. 
without If a priſoner is removed by habeas corpus from B. R. to C. B. 
2 Tem eſcapes, plaintiff in an action of eſcape need not ſet out the 
oceſs in C. B. againſt the priſoner. Gambier v. Wright, J. 
xecution C. 2. Ser. 951. ] | 
-d, Cr if upon a day-rule, c. he goes to Kenſington, the play- 


. cutol! iP, Sc. Cont. per Pemberton, 2 Sho. 298. Acc. per Raymond 
lebt le, // #1cns.. 2 Sho. 299. 
ta priſoner goes out early in the morning, and did not ſign 
ner to RM Pssition till taken up, though he afterwards has a day-rule, 
„ 1 8G. Sr. 503. | 
| The court will not grant a Cay-rule ſor a priſoner to go ten 
1 s with a tipſtaff, to treat * his creditors, Barnes 386. : 
No _ 15 
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oath for 
2d offence. 


| ſoner, PI. Com. 37. 4. 


| 


ES c A k. 


The action lies for an eſcape; tho” the priſoner ws ancled 


a latitat. 1 Rol. wy 50. e 
"Tor, committed by — 9 of bankrupts for not anſwer. wa 
ing to interrogatories. R. Mo. $34. 1 Rol. 47. not be 

Or, in cuſtody of the ſheriff upon an attainder far felony, when 1 Sal. 
proceſs at the ſuit of the party was delivered, upon which the So, 
theriff returned cepi corpus, and then the priſoner is pardoned, of B. 
and departs. R. 1 Leo. 276. virtue 

If committed upon a capias pro fine, where a capias ad ſatufa- It 

- Ciendum lies in the ſame ſuit; for then he ſhall be in execution if it is 
for the party, without prayer. R. 1 Kol. $10. J. 20. -5 Co. 86. marſha 
138. 5.2. 7. | our lor 

Or upon a capias utlagatum. R. 1 Rol. 810. J. 35. Cn. El. Str. 1: 
706. 5 Co. 88. R. Cro. El. 652. KR. 5 Med. 200, If he 
' Tho” the outlawry was upon the ſame proceſs. R. Fg. 265. R, Cre. 
Or, upon a capias pro fine after prayer, tho' no capias ad /atis- So it 

Faciendum lies. 1 Rol. 8 10. J. 30. 5 Co. 88. 3 tody at 
Or, upon a capias utlagatum, & c. where a capias ad ſatisfacien- utlagatu 

| dum lies; tho' taken aſter the year after judgment, and no prayer ſuit. 1 
be entred. R. 1 Sal. 3:9. R. 5 Co 89. 6. ; Or, u 

So * lies, tho' taken upon an eſcape-warranc ; by the /. 1 _ 8 

1 An. 6. r, w 

[If the recaption is after the action brought, it is itil] an eſcape, WF execution 

K. on Demurrer. Stonehouſe v. Mullins, T. 4 C. 2: Str. 873] Or, ur 

So an action lies for an eſcape, where the priſoner was 2 80 
r, 


by proceſs out of an inferior court. | 
Tho it be pleaded that the cauſe of action aroſe out of wn term, 


riſdiction and that the officer had notice of it before the retun in the nex 
the writ: for the officer cannot examine that matter. R. 7 4 So it 
inter Higgiſon and Sheaf. ¶ Comyns's Rep. 153, Cc. by the man of a ſudde 
of Higgi/on v. Sheriff.) Vide Coprts, (P. x9} Or, th 


Tho? the judgment was erroneous, or for one who ſued witd⸗ 1 Kl. 80 
out colour. R. 3 Mod. 324. Carib. 148. Aan. 5 18 „ 


E S e AP E. 
K. 8 Co. 142. 2 30%. 63. N. Cro. El. 164, 576. l. 42. 


cont. | | | | 
So, an action lies for an eſcape, tho' he was convicted for fe- 
lony, before judgment and execution againſt him, and continued 

riſon for the felony ; for until he be executed for the felony, 


84. 
D) That not. 

BY” it will not be an cſcape, if the party never was in his 

D cuſtody : As, if the old ſheriff does not deliver him over 

upon ſuch execution. R. 3 Co. 72. Aan. 2 Cro. 588. © Poph. 

85. 2 Leo. 54. | : i | 
If he be arreſted, but not actually committed to gaol, the gaoler 

ſhall not be charged for an eſcape: R. 1 Rol. 806. J. 30. 


So, if a committitur be entred upon the roll, but the party is 


not taken. 1 Sid. 220. | 

So, if a man bailed renders himſelf in diſcharge of his bail, 
and a reddidit je is entred in the judge's book, and a committitur 
entred with the proper officer; yet if a committitur be not entred 


with the marſhal of B. R. or a rule ſerved upon him he ſhall 


not be charged for an eſcape; tho' the bail be diſcharged. R. 
1 Sal. 272, 3. | 


So; if the entry be, that wirtute of an habeas corpus to a judge 


of B. R. debito modo commiſſus fuit mar; for that cannot be by 
virtue of the habeas corpus. R. 2 Sho. 17, 8. g 5 
It muſt appear that the commitment is of record; therefore, 
if it is laid that the priſoner was committed to the cuſtody of the 
marſhal, at the ſuit of plaintiff, by 4. one of the juſtices of 
= lord = king, it is ill. Wightman v. Mullins: P. 18 C. 2. 
. 6 N 8 

If he be at the houſe of the gaoler; but not within the ptiſon. 
R. Cro. Car. 210. | . 

So it will not be an eſcape; where the priſonef was not in euſ- 
tody at the ſuit of the plaintiff: As, if he was taken by a capias 
utlagatum; or 2 capias pro fine; where a capias does not lie in ſuch 
ſuit. 1 Rol. $10./. 30. | as 

Or, when he was not charged at the prayer of the plaintiff. 
1 Kol. 810. J. 36. R. 1 Leo. 263. Vide ante; (C.) | 

Or, was arreſted and ſuffered to go at large before the writ of 
execution delivered to the ſheriff. 1 Rol. 809. J. 30. 


Or, upon a capias, where no capias was awarded by the court. 


1 Rol. 809. J. 35 i 
Or, upon a capias ad reſpondendum, which was teſte'd in Trinity 


term, and returnable in Hilary term: for, not being returnable 
in the next term, it is out of court. R. 1 Sal. 273. | | 

So it will not be an eſcape, if he goes out of priſon, by reaſon 
of a ſudden fire in the gaol. 1 Rel..808. J. 7. 

Or, the gaol be broke by thecking's enemies. Bro. £/cafe 10. 
Rol. 808. J. 5, : 

. | Px: Or 


in 
he is chargeable to the party. E. Sav. 63. . 
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Ny. 275. a. 


ſheriff, Dy. 275. 4. in marg. 


for a day. 8 5 R. 67. Tho' he does not go to them. Per 


ee the priſoner ſhall be diſcharged upon an audiba 7e. la. ; R 


C 17 


Or, the defendant be reſcued upon gſue proceſs, before le 
was in gaol. Mar. 1. 1 Kol. 807. J. „ 41 
2 lev. 144. 1 Kol. 389, 4;0. | 4 

Tbo' the re/cous be not returned. R. 2 Lev. 144,—Or if it be 
De e 1400. | , 

So, if the defendant be retaken upon freſh ſuit, before l. 
action commenced for tae eſcape. R. 1 Pol. 808.1. 50. K. CG 
52. K. 13 H. 7. 2.  Godb. 434. Gol. 180. F. NV. z. 1 
B I 


Tho' the freſh ſuit was not begun till a day and a rige 


the eſcape. R. 1 Rel. 859. l. 10. 2 Kol. 681.1, 50 30 1 
52. Mo. 660.  Poph. 41. A . 4 5 5 
Tho' he did nct retake him till he fled into another couny, ii 
Bro. -Eſcape 4. K. 3 Co. 52. © | : pa 
Tho' he was out of ſight, R. Poph. 41. 3 Co. 52. 16h. C 
IS 
. Tho! he did not retake him till ſeven years after, if it vas upon 1 
freſh purſuit. 13 Ed. 4. 9. 4. Semb. Godb. 177. 
So a voluntary return of a priſoner, after an eſcape, bejor: £01 
action brought, is equivalent to a re-taking on a freſh purſuit : 23 
but it muſt be pleaded. 2 Term Rep. 126.* Cr, 


But freſh ſuit is no plea, where the eſcape was voluntary in > 4 
the ſheriff. N. 2 Rel. 283. Vide peſt, (E.) 

Or, after an action brought, tho' before plea. Senb. 2 Ro, 
283. KR. cont. Lat. 200. Þ 

So the ſheriff ſhall not be charged for an eſcape, if the priſoner 
goes out of priſon with the aſſent of his creditor : for the f. Ws. 
2. II. ſays, fine afſenſi domini. 2 Inft. 389. | | 

Tho' the aſſent be only by are, it ſhall be a bar, 2 J,. 332. 


7 


But an aſſent by parol after an eſcape does not diſcharge the 


So it will not be an eſcape, if the ſheriif, upon a habeas cou, 
brings his priſoner to Meſiminſter, tho? he goes out of the direct 
way. KX. 3 Co. 44. Mo. 209. 

If he hag a writ to attend upon the court, commiſſioners, Ge. 
Pemb. 2 SB. 9. Cn. if he goes to another place, per Ray mand 
and Withens, 2 Sho. 209. Vide ante, (C.) | 1 

So, if he goes With a keeper to counſel, &c. when he 1s 11 
execution for the king's debt, tho' nt in the caſe of a commer 
perſon, becauſe the gaoler may retake him. K. Sav. 29. 

So, if diſcharged upon an audita querela, tho the writ be u. 
terwards vacated. K. Mo. 3-4. | | 
So, if a priſoner, brought by habeas corpus, goes out of be 
cuſtody of the fherif, and returns the next morning, and appez!s 
at the return of the writ. R. Mo. 257. + 3 

So, if a priſoner goes out of the rules of the priſon, with tie 
conſent of the plaintiff, without a keeper or rule of court, u 
an intent to agree with the plaintiff, and no agreement 15 Hase, 


1 


Hacias againſt the 
1 Vent, 269. Cart. 212. 2 Jon. 21. R. Lut. 1266. Sho. 174, 


205, 52. 6. R. 1 Sid. 330. 


* 


E 8 C A P E. 
$1. 117. Semb. cont. if the plaintiff aſſents upon condition; that 
it ſhall not prejudice his execution: Dy. 275. 4. 1 
(E) When he ſhall be retaken, &c: after an 


| | IG the priſoner eſcapes by negligence of the ſheriff, the ſherfff 


may retake him, and he ſhall not have an audita guerela. 
R. 3 Co. 32. 6. R. 1 Sid. 330. Mo. 660. Dub. Sho. 70. 
Adm. Sho. 177. 5 

Or he may have an action on the caſe againſt the priſoner for 


his eſcape ; whereby he becomes ſubject to the action of the 


party. D. 3 Co. 52. 6. Mo. 660. R. Mo. 404, 597. R. 
Gro. Bl. 53, 2377. 23h at Be 

And this, before an action or recovery againſt the ſheriff, as 
well as after. Mo. 660. R. Godb. 125. Cre. El. 53. 
Tho' the party afterwards acknowledges ſatisf action upon re- 
cord: for that goes only in mitigation of damages. R. 1 Leo. 
237. Semb. cont. if he does not ſhew ſpecially, how ſatisfied. 


Cro. El. 237. . 


So, if a priſoner eſcapes, and afterwards. returns to the priſon, 
the plaintiff may admit him in execution tho' he has a remedy 
againſt the ſheriff. Cont. Hob. 202. R. acc. 1 Vent. 269. 2 Lev. 
109, 132. | | | | 1 

Or may retake him by a new capias ad ſatisfaciendum, if the 


firſt be not returned and filed. R. 3 Co. 52. 6. 


So he may retake him in all caſes upon a negligent eſcape ; for 


the ſheriff may be inſufficient. R. cont. Hob. 202. R. acc. 
1 Sid. 330. 1 Fent. 4. 269. 


So, tho' the eſcape was voluntary by the gaoler, and without 


his conſent. R. 1 Sid. 330. 1 Vent. 4. I Lev. 211. 2 Mod. 


136. R. 2 Fon. 21. Adm. Sho. 177. Semb. tont. Hob. 202. 
And now, by the ,. 8 F 9 . 3. 27. i is enadted, that if a 
priſoner in execution in the Marſhalſea or Fleet eſcape by any 
means, the plaintiff may retake him by capias ad ſutisfaciendum, 
or ſue out any other execution againſt him, as if never in cuſtody. 
So, if a priſoner be diſmiſſed upon a wrongful audita guerela, 


he may be retaken, and ſhall be in execution. R. Mo. 354. 


So, after an eſcape, the plaintiff may have debt or a ire 
. upon the former judgment. R. 


249.—Tho' it was with his conſent ſubſequent. 1 Sal. 271. 


| Tho' he paid the money to the gaoler. R. 2 Jon. 97. 


And by the . 8 9. 3. 27. any other kind of execution. 
So, if a man taken in execution be reſcued, he may be retaken _ 
or a any” prog lies againſt him. R. Cro. Car. 240. | 

But if the ſheriff ſuffers a voluntary eſcape, he ſhall not have 
an action upon the caſe againſt the priſoner. R. Mo. 597. 

Or, if he retakes him, the priſoner ſhall have an audita querela, 


T't 4 After 
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After voluntary eſcape gaoler cannot retake priſoner ; 2 
—.— he may, without warrant, and on a Sunday, = 
13-1. | 5 
N 30 if the ſheriff permits a voluntary eſcape with conſat af 
the plaintiff, he never can be retaken by the ſheriff, or the play. 
tiff. R. Sho. 174. D. 2 Leo. 119. | 
If the conſent of the plaintiff be precedent to the eſcape; ay. 
wile, if fabſequent. N. 1 Sal. 271. 3 

Yet if A. permits a voluntary eſcape, and quits his office to }, 
to whom the priſoner returns; B. ought to detain him: othervi 
it will bean eſcape in him. 1 Vent. 269. 2 Lev. 109. In. 
Med. Ca. 183. Semb. cont. Hob. 202. 

Or, if the office deſcends to B. R. 2 Lev. 10g. 

And an action for the eſcape lies againſt A. or B. if be alo 
permitted an eſcape, at the election of the plaintiff, R. 2 Ly, 
132. | 
80. by the f. 1 An. 6. If any committed to the queen's bench 

or Fleet in execution, on meſus proceſs, or contempt in not obey- 

ing a decree, eſcape, on cath of it, a judge ſhall grant 2 warrant 
to all ſheriffs, mayors, c. reciting the cauſe of commitnent, 
to retake him, who ſhall be committed to the county gaol where 
retaken, and not delivered on any account, till the debt ſatizhed, 
judgment reverſed, or contempt diſcharged, unleſs removed for 
treaſon or felony, and then he remain charged with all cauſes 

for which he was retaken. 3 55 

He cannot be brought before a judge by a day rule as another 
1 may, to ſhew cauſe of action againſt another. R. Mal. 
Ca. 63. Sh | | 

So * may be taken upon a Sunday. Mod. Ca. 95. Pit 
Temps, (B. z.) | 

But if the party be not taken by lawful authority upon an 
eſcape-warrant, if this appears upon the return of the warrant, he 
ſhall not be committed to the county-gaol, but to the former priſon: 

As, if brought, not by a conſtable or other officer, but by perſons 
not known. Meg. Ca. 154. NOS 

[A. reſiſts the ſervice of an order of chanceyy, is committed for 
the contempt, goes at large, retaken on an eſcape-warrant, and 
committed to Newgate ; eſcape-warrant ſuperſeded, the contempt 
not being for not obeying a decree, and A. ſent to the former 
priſon. Hinchcliffe v. Payne, T. 4 G. Str. 99.} _ 

_ "[Ifa man eſcapes and returns again, and then commits a fe. 
cond eſcape, he cannot be taken up for the firſt eſcape, it being 
purged by his return. Anon. P. 7 G. Str. 423.] 

So, if he be diſcharged by agreement, after commitment upon 

— eſcape-warrant, he ſhall not be afterwards retaken. Med. 
Ca. 254. | : 
the defendant was intitled to his diſcharge at the time of 

his -{cape, and would be intitled to it as ſoon as taken on 

©\cane-warrant, the court will ſuperſede the warrant. Webb v. 


Thonupſen, M. 7 G. Str.gol] [Ama 


charge, the 


ESCAPE. 


man taken p on an eſcape-warrant of a judge, after his 
OS — ſhall be diſcharged. Carter v. Tewel, Hi. 
G. . 4d. 8 5 5 
[If a priſoner eſcapes, and plaintiff ſends an order for his diſ- 
gaoler cannot retake him for his fees. Willing v. 


 Goad, T. 5 G. 2. Str. 909. 


E S C HE AT. 
(A) gn Eſcheat. 


(A. 1.) For Want of Heirs. 


N 2/cheat is when land falls to the lord of whom it is 
holden. Co. L. 13. 4. 92.6. . 
Lands eſcheat propter dgfectum ſanguinis, vel propter delictum. 
Co. L. 13. a. IS 
As, if A. ſeiſed in fee, dies without heir, the land eſcheats 
to the lord. 'F.N. B. 143. T. BEES 
Or, ſeiſed in tail, remainder to himſelf in fee. F. N. B. 144. 4. 
So, if a baſtard dies without iſſue. F. N. B. 144. E. 
If the heir be attainted for treaſon, or felony. Co. L. 13. a. 
So, if land deſcends on the part of the father, if there be no 
heir on the part of the father, the land eſcheats Lit. S. 4. 
Or, deſcends on the part of the mother, if an heir, on the part 
of the mother fails, the land eſcheats. Lit. S. 4. | 
If A. be diſſeiſed, and then dies without heir, his land eſcheats, 
and the lord ſhall have a writ of eſcheat againſt the diſſeiſor. F. 
NM. B. 144. C.—Semb. cont. that the lord never ſhall have a wric 
of eſcheat, except where his tenant dies ſeiſed. 32 H. 6. 27. a. 
Vide Poſt, (B. * | | | | | 
If A. deviſes in fee to B. and if he dies without heir to C; the 
deviſe ſhall be void againſt the lord by eſcheat. Yau. 270. 
(If a man deviſes to A. to ſell and pay debts and legacies, and 
the reſidue to B. and A. dies, and the teſtator has no heirs, the 
eſtate eſcheats to the crown. Reeve v. Attorney-General, M. 
741. 2 Athyns 223. Ee 
But if a diſſeiſor makes a feoffment, or dies ſoiſed, whereby 
the land deſcends, and afterwards the diſſeiſee dies without heir, 
the land does not eſcheat ; for the feoffee, Nc. is in by title. 
Co. L. 268. 3. Hob. 242. Mw | | 
So, if an annuity, rent charge, adyowſon, Cc. be granted in 
fee, and the grantee dies without heir ; theſe do not eſcheat to 
r for they are not held of him, but to the grantor. Rel. 
6.12% an. 
80, if a corporation be diſſolved, their land does not eſcheat, 
but goes to the donor. Co. L. 13. . N 
| [ Whether 
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. 


- 


E 3:0 YUBA © 
[ Whether an equity of redemption, or a truſt can eſcheat hat 
not been determined. Fawcett v. Lowther, T. 1751. 2 }, 
306% :* 1 Es | 7 
(A. 2.) For the Offence of the Tenant. 


So, if a man ſeiſed in fee be attainted for treaſon or ſelor⸗ 
the land eſcheats to the king, or the lord of whom it was alder 


Vide Forfeiture, (B. 1, &c.) | | TOS 1 
«When the forfeiture, or eſcheat belongs to the king. Jiu 
Forfeiture, (B. g.)—Praerogative, (D. 59, 60.) << 
Lichear for treaſon or felony happens in three caſes: quia 222 
fer collum, quia abjuravit regnum, vel quia utlagatus eft. Ci. J. 7 
14.4. . a ; | 1 
And, if a man has judgment to be hanged, his land eſcheat: 
though he dies before execution, and the writ ſhall fay, 946 
penſus. F. N. B. 144. H. | | 5 te! 
But, if the felony be pardoned before attainder, the land does 
not eſcheat to the lord. Ozxv. 87. th. 
So, if cefluy gre truſt dies without heir, the lord ſhall not have 2 
the truſt by eſcheat; for the feoffee continues tenant to the lord, hin 
and ſhall hold the lands diſcharged of the truſt. Hard. 406. J 60 


(B) TOrit of Eſcheat. 
(B. 1.) When it lies. 


A Fe of eſcheat lies by the lord, when his tenant in fer- 8 
X ſimple dies without heir. F. N. B. 143. T. and 
And if the lord dies beſore the writ ſued, his heir ſhall have i. In 
F. N. B. 144. D. | ; | | ROSES 
So, the ſucceſſor of an abbot, biſhop, c. F. N. B. 144. J. 1 
So, tenant for life of a ſeigniory, or by curteſy, or in dower. g B G 
F. N. B. 144. M. 5; auc 
So, if tenant in tail with the fee expectant to himſelf, dies By 
without heir, the lord -ſhall have a writ of eſcheat: for the tenant elle. 
in tail held his reverſion of him. F. N. B. 144. 4. Th 
Or, if tenant in fee be diſſeiſed, and afterwards dies witlou or pre 
her. F. N B. N C. - J © By / 
A writ of eſchcat lies; though the lord accepts the rent of lin FR 

in poſſeſion. F. N. B. 144. O. | he > 

And the proceſs ſhall be, ſummons, grand cape, and petit cas. void. 


as in a precipe quod readat. F. N. B. 144. C0. 
For the proceeding in eſcheat, Vide Pleader, (3 C.) 


| (B. 2.) When not. 


Put if tenant in tail dies without iſſue, he in reverſon 0r 
* * * k * 4 891 I, 
minder ſhall not have a Writ of cicheat, but a formedon. I.. 


80 
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So, if he in remainder after an eſtate for life dies without heir, 
| and then the tenant for life dies, the lord ſhall not have a writ of 
eſcheat, but intruſion ; for the tenant for life was tenant to the 
lord. F. N. B. 144. 3. 5 : 
So, if the tenant be diſſeiſed, and dies without heir, when his 
entry is congeable, the lord ſhall not have a writ of eſcheat; for 7 
he never ſhall have a writ of eſcheat except where his tenant dies 
ſeiſed ; but he may enter. 32 H. 6. 27. a. , „ 
If the entry of the tenant was not congeable, he cannot enter, 
nor have a writ of eſcheat. 32 H. 6. 27. a. | | | 
So, if the lord accepts any corporal ſervice, as homage or fealty, 
of him in poſſeſſion. he ſhall not afterwards have a writ of eſcheat. 
F. N. B. 144. O. Co. L. 268. 2. 4 H. 6. 21. 4. 55 
Though it be accepted of a diſſeiſor. Co. L. 268. a. | 
So, if he avows in a court of record for rent due from the 
tenant, or diſſeiſor. Co. L. 268. a. 5 
Or, accepts rent of the heir or feoffee of the diſſeiſor, where 
the deſcent or feoffment was after the eſcheat. Co. L. 268. a. 4 
But, if the lord accepts rent of the tenant, this does not bar 
him of a writ of eſcheat. Co. L. 268. a. 4 H. 6. 21. a. 
0 though he accepts rent of the diſſeiſor, his tenant. Co. L. 
208. a. Ee | | 


(C) The Dffice of Eſcheato?, 


Y the common law there were two eſcheators, the one ultra 
Trentam, and the other citra Trentam, who had ſub-eſchea- 


2 tors, and to whom it belonged to inſpect the eſcheats, wards, 
| and other caſualties which fell to the crown. Co. L. 13.6. 92. 6. 
*. In the time of Ed. 2. there was an eſcheator conſtituted in each 
1 2 * life ; and fo it continued until the time of Ed. 3. Co. 
. i 
vet. By the Sr. 14 Ed. 3. 8. an eſcheator was appointed by the trea- 
2 ſurer for each county; and ought to continue only for a year. 
dies By the St. 1 H. 8. 8. He ſhould not be named, who was an 
aan eſcheator within three years before. | : 
; The mayor, Sc. of a city &c. may be an eſcheator, by grant, 
bor or preſcription. R. Ley. 5. : | 
Ft By fat. 4 Ed. 4. Ihe mayor of London pro tempore is conſti- 
; 4a tuted eſcheator within Southwark. Hard. 11. 
An office, taken by an eſcheator out of his precinct, will be 


(ale void. Semb, Hard. 12. 
OS „ 
Vide Homage, (E.) 
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(A) I Church, ſow erected, | 


THE nature of an advowſon of a church, appendant, or h 
groſs, and the grant of it, or of the next avoidance, pi 
in Advowſon, (A.—B.,—C. 1, 2.) ONE. | | 
The appropriation, or union of churehes, ide in Alumi, 
(D. 1, &c.—E.—F. 1, 2.) | 


By the common law any one might build a church in his foi, 


without licence of the king, or any other. 3 Inf. 201. 

And this privilege was claimed by the barons of the realm, 9% 
de Dec. 366. Dub. Cod. Fu. Eccl. 212. 

But it ſhall not be taken as a church, till it be conſecrated by 


the biſhop. © 3 I. 203. Seld. de Dec: 85. 


And this was decreed by a counſel under Wilfrid Archbiſhop 


of Canterbury, Ao. 816. Seld. de Dec. 261. c. 9. J. 4. 


And afterwards, by the Canon Ao. 1102: No church cin he 
erected without endowment. D. of Pluralities $0. Cu Ju, 


Ecel. 212. 
So, by the canon law, none can build a church without licence 


of the biſhop. Co. Fu. Eccl. 212. 
(B) A Cathedral, 


A Chureh is either major, as a cathedral ; or minor, as a parib- 
X church, &c. Lind. 9. LS 955 

The cathedral is the ſee of the biſhop, Sedes Epiſcopi. 2 4rd. 

168. | ET N 

And cannot be conveyed to another, without the biſhop, L 

2 And. 168. | Bebe | 
The king by his patent may create a church et ambitun ccc, 


. acathedral . Jon. 166. 


(O) & Pariſh-Church, 


| A OUT the year 700 the Saxons, in large diſtricts, founded 


churches for themſelves and their tenants j which were the 


original of pariſh-churches: Seld de Dec. 259. c. 9.4. * 


Within thoſe diſtricts other churches were aft 
which in proceſs of time have obtained tithes, burial, and bop: 
tiſm, and thereby become pariſh-churches. Seld. de Dec. 262. 
c. 9. J. 4. D. of Plu. gz. | : 

And therefore, every church, having burial, baptiſm, a 
tithes, is now eſteemed a pariſh-church. Seld. de Dec. 265+ c. 


. ; 
Or burial, & Sacramentalia. 2 Inſt. 363. 


ſen tmen 
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24 Uicarage. 
As to 3 Vicarage, Vide Ecclgfaſtical Perſons, (C. 10, %c.) 


(D) A Chapel. 


& == 


burial and ſacraments „ is a chapel of eaſe. 2 Rel. 


i, 


= 


Rol. 341. J. 2. 8 85 | | 
And therefore, a pariſn · church cannot be a chapel. 2 Rol. 340, 


J. 55. | 
The parſon of a pariſh-church ought to find a chaplain for a 
| chapel of eaſe within his precinct. 5 | 
But he may officiate there himſelf. 3 

II a chapel has parochial rights, as clerk, wardens, c. rights 
of divine ſervice, as baptiſm, ſepulture, c. and the inhabitants 
have a right to them there, and not elſewhere, and the curate has 
ſmall tithes and ſurplice- fees, and an augmentation; it is a perpe- 
tual curacy, and the curate is not amovable at pleaſure. Attorney 
General v. Brereton, T. 1752. 2 Vexey 425. 

Nomination to a perpetual curacy wy be by parol, as well as 
preſentation to a church. 76:7. | 


- (E) The Thurch⸗pard. 


1 cemetry circa ecclefiam majorem 40 paſſus, circa minorem 
A 30 continere debet. Lind. :53. verb. Clauſ. Cemeterii. 267, 


verb. Cemeterits. 


R oo —= 


Cemetery. 


| (F) Church-wardens, 


K (F. 1.) How choſen. | 
w Y the canon 1%, Fac. 89. All church-wardens ſhall be 
, choſen by joint conſent of the miniſter and pariſhioners, if 


and the pariſhioners another. Wo 
And, by common right, the election ought to be by the whole 
pariſh, Hard. 379. 

[Of common right the parſon ſhall chuſe one, and the pariſni- 
oners the other. Hubbard v. Penrice, H. 19 G. 2. Stra. 1246.) 
[A curate ſtands in the place of the parſon for the en 
rominating one church-warden, and a curate may make a pre- 

entment, 1big.] | | 
YL IM By 


A Church built within the precin& of a pariſh-church, to which. 


349. J. 50. | OE a - 
And it belongs to the pariſh church, and the parſon of it. 2 


As to the church-yard, the privileges, and burial there. Vide 


it may be: but if they cannot agree, the miniſter ſhall chuſe one, 


e of 
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By Ca non 99. The election ſhall be yearly in Eafter week, 


[If the parſon and pariſhioners neglect, yet the ordinary ha; 0 
Stutter v. 


juriſdiction; the proper way is Mandamus e B. R 
Preſton, E. 3 G. Str. 52.] 


If the biſhop or eccleſiaſtical. court make an order that a ſeleg 
veſtry ſhall chuſe, this does not exclude the other pariſhioners, if 


they will be preſent at the veſtry. R. Lane 21. 
But, by cuſtom, they may be choſen by the pariſhioners, wich. 
ont the parſon. R. 2 Rol. 234.1. 15. 2 Cro. 532. 


If they are incorporated to be choſen by the pariſhioners, they 


ought to be choſen by all the pariſhioners aſſembled. - R. Lax 21. 
[The parſon or vicar cannot adjourn the veſtry, but the majo- 

rity of the pariſhioners. Stoughton v. Reynolds, T.g& 1956, ;, 

Fort. 168. Str. 1045. . R. H. 274.] 
So, by cuſtom, the election ſhall be by a ſelect veſtry, and net 


by the whole pariſh. R. Hard. 379. 70 PR | 
[Where there is a cuſtom for chuſing church-wardens, and it 


cannot take place, they mult reſort to the canon. Catter v. Par. 


wick, H. 5 GE. Str. 145.] 
So, for miſbehaviour, the pariſhioners may diſcharge them, 


and chuſe others. Lamb. ch. ſect. 3. 
By the canon 1% Fac. 89. They ſhall continue in ofice bu; 


one year, except choſen again in like manner. | 
But, by can. 118. They ſhall be reputed to continue till new 


church-wardens ſworn. 


The church-warden being choſen cannot be refuſed by the 


archdeacon, or ſpiritual court, on pretence of poverty, or other 
inability. R. 1 Sal. 166. 5 Mod. 326. ET 

The right of naming a church- warden cannot be tried in court- 
chriſtian. 1 Bl. Rep. 38.* | 


[The biſhop's court cannot try the legality of votes for a church- 


warden. Rex v. Harris, J. 3 G. 3. 3 B. M. 1420. 18 


Rep. 430. 


f he be refuſed, a mandamus lies for ſwearing him. Jide 
Mandamus. | | | 

Church wardens may be required by the ſpiritual court to take 
an oath, 

But no oath ſha!l be required of them, except in general to exe- 
cute their office. Hard. 364. Vide Prohibition. ; 

Nor can a feę be demanded for ſwearing them, or taking their 
preſentments. N. 1 Sal. 330. | ED 

And attorney of B. K. ©. may have a writ of privilege to 
excuſe him, and if it be not obeyed by the ſpiritual court, a pro- 


hibition. 2 Kol. 368. 


So, if any who has privilege be choſen, a writ goes to the ec 


cleſiaſtical court that he be not ſworn. R. Pal. 392. 


Church-wardens are lay-perſons tho? eccleſiaſtical officers. Fer 
dale, Hard. 379. (Vide 2 Rol. 71. 1 Sal. 166. (5 Mod. 34b., 
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(F. 2.) Their Duty. 


By the canon 19 Fac, 
che ycar give account of all moni 
deliver up to pariſhioners what is in their hands. 7 

By canon go. they ſhall ſee that all parithoners reſort to di- 
vine ſervice and continue the whole time; and preient thoſe re- 
miſs, Cc. | | | 

By the f. 2 & 3 Pb & M. 8. and 5 El. 13. they are to re- 


ceive and beſtow on the highways in the pariſh the forfeitures 


collected by the bailiff or head conſlable, for defaults of repair- 


ing highways. 2 
By the „. 1 El. 2. they are to levy 12d. forfeited for not re- 
ſorting to the pariſh- church, c. to the uſe of the poor, by 
diſtreſs upon the goods or lands of the party. | | 
By the ff. 43 El. 2. they (and the overſcers)are to ſet the 


| -Poor to work, and to raiſe by taxation of every inhabitant, par- 


ſon, vicar, occupier of lands, houles, tithes, coal mincs, or 
ſaleable underwood, a ſtock of materials, and alſo money. for 
the relief of the impotent poor, aid to put out poor children, ap- 
prentices ; and may levy ſuch rates by warrant from two juſtices 
upon the party's goods, and in four days after the end of the year 
{hall account, and deliver over the money, fc. in their hands to 


their ſucceſſors, | 


[There cannot be a rate to reimburſe church-wardens. Darv/on 
v. Wilkinſon, T. 10 C11 G. 2. B. R. H. 381. Audr. 11.,] 

[If a pariſh conſiſts of ſeveral vills, and there is a cuſtom to 
tevy the rates in certain proportions, they muſt purſue it, he- 
ther reaſonable or not. Burten v. Wileday, M. 11 C. 2. 
Audr. 32.] | | : | 

By the f. 1 Cor 2) Fac. g. they are to levy the penalties upon 
alehouſe-kcepers, &c. for ſuffering tipling in their houſes, Sc. 
by diſtreſs on the offender's goods. | | | 
By the ff. 3 Zac. 4. they are yearly to preſent the monthly 
abſence from church of popith recutants, and the names and acc 
of their children, and the names of their ſervants at the general 
cr quarter ſeſſions, under the penalty cf 205. for every detault. 

They make take off the hat of any, who wears it in church at 
tie time of divine ſervice, without a proſecution in the ſpiritual 
court... R. 1 Sand. 13. 1 Lev. 196. 1 Sid. 301. 

Churchowardens for neglect of their duty may be ſucd in the 
ſpiritual court. 7 | f f | 

As, if they take the bells out of the church. 1 Sid. 281, 2. 

Or, an action lies againit them by their ſucceſſors. 1 Cd. 282. 
So an indictment lies, if they take money, Oc. corrięte, colore 
ci, and do not account fer it. R. 1 Sid. 3207. | 

So they may be removed for miſbehaviour, a: d others choſ 
1 5 Enaviour, and others choſen 
ol year expires. Lamb. Off. Ch. ſee. 3. | 
ae to a ſuit in the ſpiritual court to compel them :o account, 
der account allowed by the miniſter and pariſhioners, a prohi- 
bition lies. R. 2 Rol. Th 

| | [The © 


5 «. ; f 
ies received and diſburſed, and 


89. they ſhall in a month aſter the end of V 
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Vide ante, 
(F. 2.) 


- wardens may take them; for 
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[The ſpiritual court has no juriſdiction to ſettle a 
warden's accounts. Adams v. Ruſh, 7. 13 G. 2. Str. 1133. 

It may compel them to deliver in their accounts, but canngt 

decide on the propriety of the charges; and if it take any ſteps, 

after the accounts are delivered in, it is an exceſs of Guriſhifi 
for which a prohibition will be granted, even after ſentence, ; 
Term Rep. 3. | Ds . 

And no ſuit ſhall be againſt them by their ſucceſſors for 3 
thing done ratione officts. R. Godb. 279. : 


| (F. 3.) Their Power, | 
Church-wardens may maintain treſpaſs, or other action pot. 


ſeſſory againſt any who wrongfully take the bells, books, or other 


goods of the church; far, thoꝭ che property is in the pariſhioners, 
the cuſtody and poſſeſſion belongs to them. R. 11 H. 4. 12.4 


Ke. 1 Kol. 57. 


Tho' another pariſhioner, or the vicar himſelf, takes them, 
R. 11 H. 4. 12. a. | 

Tho' the goods were bought by the pariſhioners themſelves; 
for when they are given into the cuſtody of the church-wardens, 
an action lies by them. 11 H. 4.12.4. . 

And the declaration may be ad damnum ipſorum, or, of the pa- 
riſhioners. R. Cro. El. 179. 8 Ed. 4. 6. b. Dal. 105. Vid: infra. 

So they may have an appeal of robbery for ſuch goods ſtolen, 
132 8.7 27-0. 8 

So they ought to have the action; for a ſuit for them by the 
parſon in the ſpiritual court ſhall be prohibited. R. 1 Rol. 5). 

The declaration may be, that they were poſſeſſed de bois t- 
cleſig, or, parochianorum. Dub, 1 Vent. 89, 

And the ſucceeding church-wardens ſhall maintain treſpaſs, 
Sc. for goods taken in the time of their predeceſſors, 12 H.). 
28. a. R. Cre. El. 145, 179. Dub. Dal. 105. R. 1 Ln. 177, 

But the treſpaſs ought to be alledged in the declaration only ad 
damnum parochianorum. R. Cro. El. 179. Vide ſupra. 

And if one releaſes, it does nat bar his companion. F. 2 Cra, 
234. Tel. 173. | 

So, if goods are given to a pariſh or church, the church- 

the y are a corporation for ſuch 


urpoſe. 12 H. 7. 29. 4. ME. 
N Faq the ſ hows. Sg * have account ſor them againſt their 
predeceſſors. 1 Ed. 4 6.65, I Vent. 89. 

So, if goods are put into the church to be there uſed; for 
that is a gift. Lewd. Ch. a. - 

So church-wardens may have an action againſt any one, who 
defaces a monument, c. Godb. 279, | 5 

But church-wardens cannot purchaſe, or take lands — 1 
the uſe of the pariſh : for they are not a corporation lands 
R. 12 H. 7. 29. 4. 1 Rel. 393. J. 10. the 

Neither can they make a leaſe of lands given to feoffees for 
uſe of the pariſhioners. R. 12 H. 7. 29. a. 13 H. 7. 10, 4. 90 

Nor maintain treſpaſs or other action for entry, or 
profits of ſuch land, 12 H. 7, 29. a, | | 00 
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Or for breaking the windows, walls, &c. of the church, or 


cutting down trees in the church · yard. 


Vet, by the cuſtom of London, church-wardens are a corpo- 


ration to purchaſe and demiſe lands. 2 Cro. 532. fon. 439. 


So church-wardens cannot ſue for a legacy, or a thing never in 


their poſſeſſion, by action at common law. 


[Church-wardens cannot commence a ſuit after their year is 


expired. Dent v. Prudence, M. 3 G. 2. Str. 852. 


So one only cannot diſpoſe of the goods, without his com- 


panion. 2 Cro. 234. | 
Nor both together ; for the law does not give them power to 


do any thing to the diſadvantage of the church. 13 f. 7. 10. 4. 
Tel. 173. R. 1 Rol. 393.1. 20. 1 Rol. 426. j 

Yet a diſpoſition by them, with the conſent of the pariſh, ſhall 
be good. 1 Rol. 393. J. 26. 5 

Or the ſending a bell, with conſent, to be caſt; ſhall be a diſ- 
charge upon account, tho? no bar to an action. R. 1 Vent. 89. 


6. .) To whom the Freehold of the Church 
| + belongs. | 


; PHE bei and freehold of the church and church-yard belong e wh 
. to the parſon. 2 Cro. 367. AIRES 5 
5 And therefore, the parſon alone may give a licence for bury- = (GS 

ing 13. church. R. 2 Cro. 367. Ney. 104. Jide Ceme- 
he tery, (B.) | | 


So he may make à leaſe of the church and church- yard. 
2 Rel. 337. 1. 10. | | | 


And ſhall have the trees growing in the church-yard for the - 


ifs, repair of the church. 
7. . ; : | . 
up _ (G. 2.) To whom the Repairs and Ornaments. 
s thecuftom of England, the repair of the chancel belongs to 
rd. ＋ parſon. 2 Inft. 489. 1 Sal. 165. 1 | 
F is if there be a perpetual vicar, to the vicar. 3 Rol. 3 37 7 
ſuch But, by cuſtom, the repair of the chancel as well as of the 
church, in London, belongs to the pariſhioners. Per Holt, 
their WW! S/. 165. Lind. 53. | 
The repair of a private chapel belongs to the owner; tho? it 
- fot e annexed to the church. 2 Inf. 489. - | 
K 1 1 the — of E y_ the repairs in nave ecclgſiæ be- 
„ 10 "3 to the pariſhioners of the ſame pariſh. 2 Inft, 489, 653. 
m"d. de Off.  Archid. 5 3. pen | 10 159 
en t0 > 3 repair of a publick chapel annexed to a church; 
, 1. 4 9. f 
§o the pariſhioners are to find ornaments to the church, as 
or the as other repairs : as bells. ſeats, Cc. 2 Inf. 489. | 
22 = N * a chapelry, who antiently repaired the 
ren, not be exempted by di . : | 
vg ol. Ill. _ p ” iſuſage. R, 4 Sal — 
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church. K. 2 Rel. 290. J. 22. 


ESGLISE: 


If men uſually repair a chapel of eaſe, and have divine ſerrcg 
there, but have burial in the mother-church ; they are not by tha 
excuſed from the repair of the mother-church. R. 2 R. 28 
J. 50. Heb. 66. Semb. 3 Mod. 264. | 9. 


If a man reſides in one pariſh, and occupies land in another 


pariſh, he ſhall be charged to the repair of the church where tj, 
land lies: for he is a pariſhioner there, and may reſort to the 


| pariſh meetings. K. 5 Co. 67. Cro. El. 659. R. 2 Rt. 209 


J. 20. . | | 
So, to bells; for they are as neceſſary as the repair of die 


ſteeple. R. 1 Sal. 164. | | 
If the major part of the pariſh at a veſtry agrees to make re. 
pairs, the others are bound. | | 
- Thorgh it be to find ornaments, as new bells, Cr. 5. 
2 Rel. 291. I. 20. 1 Sal. 164. | 
But a rate made only by the church-wardens is not ſufficient, 
R. 1 Sal. 165. Dub. 1 Vent. 367. if the pariſh refuſe. 

[Church-wardens, with conſent of ordinary, may ornament: 
church (as by erecting an organ) without conſent of the parjh, 
Butterworth v. Walker, P. 5 G. 3. 3 B. M. 1689. 

[But the pariſh are not bound to repair ſuch, when {et 
up. bid.) „„ | | 

[A /zle&? meeting or veſtry does not bind the pariſh, without im- 
memorial uſage. IId. | 

But for ornaments a pariſhioner is liable only in reſpect of hi 
perſonal eſtate. R. 2 Rel. 291. J. 5. I 

So, for ornaments de novo which were not antiently there, an 
inhabitant of another pariſh, is not chargeable, though he occupies 
land there. R. 2 Rol. 291. J. 1c. Per 2 J. Bul. 20. cont. by 
the canon law. Degegs. part 1. ch. 12. R. 3 Mod. 211. | 

Nor, for any ornaments. R. 1 Rel. 291. J. 10. 

Yet for bells he ſhall be charged; for they are as neceſſary as 
the ſteeple itſelf. - R. 1 Sal. 164. 55 

So a man ſhall not be charged to the repair of the church, in 
reſpect of land, which he has in another pariſh. F. 5 Cv. 67. 
N. 2 Rol. 289.1. 30. | | | 

Nor, in reſpect of rent of land in leaſe to another in the ſame 
parith : for there is another inhabitant ehargeable for it. K. 
5 Co. 67. b. R. 2 Rel. 289.1. 25. 4 Mod. 148. 

So he ſhal} not be charged for a ſtand in a market in the ſame 
porch, when he inhabits in another pariſh. K. 2 Kol. 259. 

ge. 


3 | | = 
[A man ſhz]l not be charged to the repairs of a church. 
in reſpe& of a light-houſe. Rebow v. Bickerton, in /c. T. 1721. 


Bunb. 81. 


go the inhabitants of an hamlet, who have a chapel of est, 


may preſcribe to be diſcharged from the repair of the mothet- 
Hob. 67. Acc. 2 Lev. 102. 


As, if they repair the chapel and the wall of the church jut 


at the mother-church. R. 2 Rol. 290. J. 30. „ 
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Or, 


Or, contribute 35. 4d. yearly to the repair of the mother- 


church. K. 2 Rol. 290. J. 45. e 
So, if they have repaired the chapel, and have uſed to marry 


and bury there, and never repaired the mother-church. -Semb. 
| | R. acc. 1 Sal. 165. for then it ſhall be 


cont. 2 Rol. 290. J. io. 
deemed cocyal with the church. | 8 : | 

So, if they repair the chapel, and have divine ſervice, ſacra- 
ments, a chapel-warden, and ſeats there, and nothing 1n the 
mother-church, but burial in the church-yard. Semb. 2 Lev. 186. 


(G. z.) The Seats: 
The diſpoſal of all ſeats in »ave eccleſiæ belongs: to the ordi- 
nary. Adm. 8 H. 7. 12. Per Co. Godb. 200. 2 Bul. 150. 

And generally, the ordinary may place, or remove perſons 
there at his pleaſure. _ 5 LE 

A preſcription by the pariſhioners to diſpoſe without the inter- 
policioa of the ordinary, will be void. 1 Sal. 167. R. 2 Lev. 241. 

So, if a chapel to a monaſtery, after the diſſolution has always 
been uſed there as a pariſh-church,- the ordinary may have the 
diſpoſition of the ſeats there, tho? he had it not originally. 

So, if an aiſle of a. church be always repaired at the common 
charge of the pariſh; the ordinary may diſpoſe of the ſeats there. 
2 Cro. 366. | i „ 

But a man may preſcribe for the ſole enjoyment of a ſeat in an 
aiſle, or choir of a church. R. 3 In. 202. 2 Rol. 288. J. 10. 
—R. if he has uſed to repair it. 2 Cro. 366. R. Mo. 878. 

So, for a ſeat in a chancel. . Noy. 133. 

So, fora ſeat in nave ecclaſiæ. Hob. 6g. R. cont. Mo. 878. 
Acc. 1 Sid. 89. Godb. 200. N 5 

So, for the firſt, ſecond, or other place in the ſeat. Ney. 133. 
78. i % 8 . FG 

So, for a ſeat in an aiſle of a church of another pariſh. R. 
15:4. 361. 1” 

So a cuſtom, that the church-wardens repair and make new 
ſeats, when there is occaſion, and, with the conſent cf 12 pa- 
riſkioners, place or diſplace the inhabitants there according to 


their quality, at their diſcretion, ſhall be good againſt the ordi- 


nary. N. 12 . Os 

And if a man be diſturbed by the parſon, ordinary, or church- 
wardens by ſuit in the ſpiritual court, he may have a prohibition. 
2 Cre, 366. R. Godb. 200. _— 8 
So, if he be diſturbed by them or any other, he may have an 
action upon the caſe. 2 Cro. 605. R. 1 Sid. 88, 203. 1 Lev. 71. 
R. 2 fon. 3. K. 2 Lev. 193. R. 3 Lev. 73. Vide Action upon 
the Caſe for a Diſturbance, (A. 3) 


But on alone of a pew in a church, though for above 60 


years, is not a ſufficient title to maintain an action on the caſe, even 
2Zainſt a wrong-doer for diſturbance in the enjoyment of it; but 
the plaintiff muſt prove a preſcriptive right or a faculty ; and 
!n0:1d claim it in his declaration, as appurtenant to a meſſuage 


in the pariſh, 1 Term Rep. 428.“ Es 
| „ N But 


"+ 
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But poſſeſſion for a length of time, as for 36 years, where the 
pew is claimed as appurtenant to a meſſuage, is a good preſumptizg 
evidence of a faculty. Id. 431.“ | 

*Tre/pajs will not lie for entering into a pew, becauſe the pl:in. 


tiff has not the excluſive poſſeſſion, the poſſeſſion of the church © 


- 


being in the parſon. Id. 430.“ | | 
Yet, to intitle himſelf to a prohibition, he ought to ſuggeſt ſome 


ground for ſuch a preſcription : as, repair. R. Heb. 6g. N. 2 
Cro. 366. Ney 104. R. 1 Sid. 89. | 

Or, for a ſeat in the chancel that he has the reQory impropri. 
ate; for the rector ought to repair the chancel. Ney. 133. 

So, in an action on the caſe, tho? he need not alledge an uſage 
do repair in the declaration, yet he ought to give it in evidence at 

the trial. R. 1 Sid. 88, 203. 1 Lev. 71. Buxton and Batemny 

R. that he need not alledge it in the declaration. 2 Jen. z. R, 
3 Leu. 73. | 1 
Un 2 "OI againſt a ſtranger for diſturbing plaintif in his 
pew, he need not Jay, nor prove if laid, that he has repaired, for 
poſſeſſion is ſufficient ; but if the diſpute is with the ordinary, 
title or conſideration muſt be laid and proved. Kenrick v. Tayhr, 
P. 25 G. 2. 1il/. 326.) 3 | 
Vet a preſcription for a ſeat as to his manor, where he has no 
houſe in the pariſh, is not good, tho? an uſage to repair be ſug- 
geſted. Semb. 2 Mod. 283. (Vide Hob. 6g.) : 

As to burial in the church, or church-yard, Vide Cemetery, (B.) 
So as to tombs, monuments, Cc. ibidem, (C.) 


(H.) Preſentation to a Church, 
(H. r.) What are Preſentative. 


BE FORE the time of K. John, the king and other founders 
of abbies and priories uſed to preſent the abbots and priors. 

2 Rol. 342. I. 20. | 

But by K. John, abbots and priors, as well as biſhops, were 
made elective. 2 Rol. 342. J. 23. Co. L. 134. 4. | 

So there may be a preſentation to a deanery. 2 Rel. 342. L 32. 


To an hoſpital. 2 Rol. 342. J. 33. 

To a pariſh-church. 

Toa chapel. 2 Kol. 342 J. 34. 

To an archdeaconry. 1 And. 241. 

To a prebend; for if they are in a layman, he ought to pre- 
ent io them. | | 85 
But there is no need of a preſentation to a donative. Vide 
Deonat:ve. NS 

So, if a_biſhop be ſeifed of an advowſon, and the church be. 
comes void; the biſhop ſhall not preſent to another, but 


make collation himſelf. 11 H. 4. 9. 


parſonagy 


+ g 
O, y 
3 Co. 75. 
And o 


2 Rl, 340 


Eis. 


(H. 2.) By whom it ſtall be. 


| | 

A preſentation, regularly, ought to be made by the very patron. 

As, if a man be ſeiſed of an advowſon in fee, in tail, or for 
life. Vide Advowſen,' (A) | 

Or has a grant ot the next avoidance. Vide Advory/on, (C. 2.) 

[If mortgagee in fee preſents to a living, a court of equity will 
interrupt that preſentation, and compel tne ordinary to inſtitute 
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(H. 2.) 
Who tha i! 
be patron. 


the clerk of the mortgagor, at any time before forecloſure. Ga 


v. Selby, M 7 G. in Canc. Str. 403.] . 

[The court will order the mortgagee of a Je ad vow ſon 
to preſent the nominee of the mortgagor, if he will bring the 
money into court, or give ſecurity to redeem. HNobinſon v. Jago, 
P. 1723. Bunb, 130.] 5 = 

[The mortgagee of a naked advowſon mult accept of the no- 
minee of .the mortgagor, and preſent him on an avoidance. 
Mackenzie v. Robinſon, T. 1747. 3 Atkyns 559.] EO 

If a man, ſeiſed of an advowſon in fee, be alſo parſon of the 
ſame church and dies; his heir ſhall preſent, tho? the church be- 
came void at the time of the deſcent : for, where two titles concur 
in the ſame inſtant, the elder ſhall be preferred. R. 4 Lev. 47. 

But, if the patron dies after the avoidance happens, his execu- 
tor or adminiſtrator ſhall preſent, and not the heir. _ 

So, if a feme covert dies after the avoidance of a church, which 
ſhe has, her huſband ſhall preſent. Co. L. 120. a. 

If a villein purchaſes an advowſon, his lord, after avoidance, 
may preſent, without a prior entry. Co. 120. a. | 

By common right, the parſon, and not the patron of the par- 


ſonage, ſhall be the patron of vicarage. 2 Rol, 336. J. 7, 30. 


3 Rel. $31. J. 3. | 

So, if a church be appropriated, the parſon appropriate ſhall be 
patron of the vicarage ; for he is founder, the vicarage being de- 
nved out of the parſonage. 2 Rol. 336. J. 12, 25. Cont per Ld, 
Chan. 1 Ver. 42. But there was a leſſee of a parſon impropriate. 

Yet a layman may be a patron of a vicarage. 2 Rol. 336. J. 20. 

And the ſame perſon may be patron of the parſonage, and alſo 
of the — 2 Rai. 336. . 23: | | 

So, by preſcription, a vicarage may be appendant to a manor ; 
for perhaps by grant of the parſon or compoſition, it was annexed 
to the manor before time of memory; R. 2 Rol. 336. J. 30. 
1 Rel. 231. J. 6. | | | 

Or pariſhioners may preſcribe to chuſe a vicar. 2 Rel. 304, 

If a vicarage becomes void in the time of the vacation of the 
1 the patron of the parſonage ſhall preſent. 2 Rel. 346, 


5 | | 
* by — right, the biſhop is patron of all his prebends. 
3 Co. 75. 6. ; | 1 | 
And of a provendry, deanery, Cc. within his biſnoprick. 
Rel. 346. J. 3, | 


Uu 3 f And 


662 


3 
Preſentat !- 
ja turn, 
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And the archbiſhop, of the deanery of his archbiſhoprick 
2 Rel. 345. 7. = | 


But, the right of election to the office of a canon reſident. 
ary in Chichefter church, is in the dean and chapter, and the 
bilhop cannot, under pretence of his viſitatorial authoriry 
preſent to the office by lapſe. 1 Term Rep. 652.* 5 = 

[If truſtees have a right to elect and preſent, all muſt Join, or 


it is not good in law. Attorney-General v. Scott, H. 1749. 


1 Here 4'3.] 
[If che truttees being equally divided between A. and B. there 
35 no clection ; and on the death of one who voted for 4. thoſe 


who voted for B. being a majority, including proxies, meet with. 
out notice, and ſign a preſentation to B. a court of equity will uct 
order the other truſices to ſign it. id.] | 


If truitces have been appointed by a decree to ele and preſent 


a miaitter, the right of election ſhall not again devolve to the 


parith at large; popular election being the worſt way of nonina- 
ing, and what all courts ſhould, if poſſible, avoid. 157 

[On application to this court, it will direct a meeting to fill up 
truſtees, the firſt named truſtees to give notice 14 days after avoid- 
ance to all the truſtees to meet and ele&; if all the truſtees were 
dead, the court would direct new ones. 1bid.] | 
[Though ſuch miniſter elected, was by an ancient decree to be 
approved of by aſliſtant preachers, yet if that has been long dif. 
uſed, the court will not require it. Ibid.) | 7 


Parceners ſeiſed of an advowſon may join in preſentation. Co, 
E. 186 #. 186.8. - e * 
And if they cannot agree to make preſentation jointly, they 
oughi to preſent ſeverally in turn. 2 Rol. 346. J. 20. 
[If wo parceners cannot agree in one perſon, the court cf 
chancery will direct them to draw lots who ſhall have the fr 
preſentation. Seymour v. Bennet, M. 1742. 2 Athyns 402] 
[Prerogative preſentations are not turns to deprive a patron of 
his turn. Grocers-Company v. Archbp. of sede J. 11 C. 3. 
3 Vi 214.] 
The eldeſt parcener ſhall have the firſt turn. Co. L. 166. 6. 
186. b. 2 Rel. 346. J. 20. | 5 8 
And this privilege goes to her heir. Co. L. 166. 6. 186. 6. 
Or her allignee. - Co. . 166. 3. 186. ©: hh 
And if ſhe takes huſband, and dies after iſſue born, whereb? 
her huſband is tenant by the curteſy, it goes to the huſband. (. 
J.. 166. 6. 16. b. Cre. El. 19. : | | 
If two ſiſters parceners preſent jointly, then marry, and ſetti 
their eſtates, and die; the huſband of the eldeſt, tenant by tt 
curteſy, ſhall preſent firſt, as aſſignee, for the grantees of par; 
ceners have the ſame privileges as the parceners themſelves. Bul: 
len v. Bijhop of Exeter, M. 174). 1 Vexey 340.] 
Jo, ii two parceners aſſign their parts or an advowſon _— 


%. 0 
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mon. K. Cro. El 19. 5 : | 
But parccners may make a compoſition to preſent out of turn. 


[A. has two turns, B. one, A. is to preſent to tlie firſt turn, 


but it is not ſaid who is to preſent to the ſecond or ti. ird. A. pre- 
ſents to firſt and to ſecond ; it ſhall be preſumed it was by agree- 
ment, and B. ſhall preſent to the third. Grocers-Company v. Archtp. 
of Canterbury, T. 11 G. z. 3 Mi, 214. ; 85 
And, if upon partition, the whole advowſon be allotted to the 
youngeſt, ſhe alone ſhall preſent. | 3 ” 
| Tho? the partition was in Chancery, and one within age for it 
is good till it be defeated. 2 Rel. 346. J. 45. 
And if the partition be avoided, they may afterwards preſent in 


turn, or by compoſition. 2 Rel. 347. J. 5. os 
Yeta compoſition to preſent out of turn, does not bind without 


deed. 2 Rel. 346. U. X 3 ; 

If there be parceners, one of full age, and the other within age 
and in-ward of the king; the king ſhall have the preſentation, or 
firſt turn. 2 Rel. 343. J. 41. © Sho. 208. : 

If the eldeſt parcener joins with one of the other parceners in a 
preſentation, the biſhop may refuſe all, when the other parcener, 
who did not join with the eldeſt, alſo preſents, and need not take 
the preſentce of the eldeſt ; becauſe ſhe did not preſent ſeverally. 
Co. L. 186, 6, | . 

So joint-tenants and tenants in common may join in preſenta- 
tion. Co. L. 186. 6. | SIT, ; 
if they preſent ſeverally, the ordinary may refuſe to admit 


= clerk. Co. L. 186. 6. 
'$ So, if one only preſents, without the others. Co. L. 186. 5. 


So joint grantees of the next avoidance ought to join in preſen- 
tation. . | | 
And if one alone preſents, the ordinary may refuſe. 2 Rel, 


348. J. 45. | 
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they may preſent by turn; for they are not mere tenants in com- 


— — 


Yet where there are three grantees, and two of them preſent the 


other who is a clerk, the ordinary cannot refuſe him; for he can- 
not join in a preſentation of himſelf, 2 Rel. 348. J. 40. | 


If upon a preſentation the church be full, the turn ſnall be ſer- 


ved, tho' the preſentation be afterwards avoided, 

As, if an incumbent be derpived, quia mere laicus: ſor the 
church was full till the declaratory ſentence. a Rol. 347. J. 35. 
5 Co. 102. Vide peſt, (M.) | | 

Or, deprived for hereſy, or other crime. 2 Rol. 347. J. 30, 


But if a preſentation be wholly void, it ſhall not ſerve for a turn; 
as, if A. be preſented, inſtituted and induted, and afterwards. 


does not read the 39 articles, for which the . 13 LJ. 12. makes 
the preſentation, c. void. 2 Rel. 347. L 50. 5 Ce. 102: 6. 
So, if after deprivation, A. be prelented, Ec. and then the 
ceprivation is reverſed, and the firſt incumbent reſtored, the pre- 
2 of A. ſuall not ſerve the turn. R. 2 Rol. 347. J. 40. 
50. 102. 


Uu 4 "n 


(H, 4.) 
When the 
turn is terv. 


ed. 


— A 
© » _ — — 
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If the guardian of the youngeſt parcener within age, marr; 
the eldeſt, and afterwards preſents in the name of 5 thi th 
not ſerve the turn of the eldeſt. 2 Rol. 347. l. 20. | 

If a diſpenſation be granted, upon a ceſſion, tenere in commey. 


dam, and confirmed by the king; this does not ſerve the tum of 


| the king. K. Sal. 541. 


If A. and B. ought to preſent by turn, and 4. uſurps upon the 


turn of B. he ſhall not loſe his own turn. Semb. F, g. 250. 


(5) If the king be ſeiſed of an advowſon, in which the church exceeg; 
Preſentati- the value of 20 marks, he himſelf ſhall preſent. 38 Ea. 3.3.6. 
on by the And if the chancellor preſents, upon a ſuppoſition that it wa 
king as Preie 5 PP Was 
— under ſuch value, and before induct. vn the king preſents, his pre- 
1 ſentee ſhall be admitted ; or, being refuſed, ſhall have a Quan 
Impedit. 38 Ed. 3. 3.6. 
But, after induction, ſuch preſentee of the chancellor ſhall not 
be removed. 2 Rol. 189. J. 5. Hob. 214. | 
Except, where the preſentation. by the 5 takes notice, 
that it was under that value, when it is not ſo: for then the king 
is deceived. 2 Rel. 189. 1. 10. Hob. 214. 
But to a church of the crown, under the value of 20 marks, 
the chancellor ſhall preſent. 38 Ed. 3. 3. 6.—Or of 2ol. Hi, 
214. 


874. Vide poſt, (H. 6.) 


. _ 6.) If the king's tenant of a manor dies, his heir within age, wha | 
y 1's bre- is in ward to the king, and during the wardſhip a church of the. 


Selle. ward becomes void, the king ſhall preſent. Yide ante, (H. 5.) 
'Tho? the church becomes void before ſeizure of the ward. 
So, if itwas void in the life of the tenant, and continued void 
at his death, the king ſhall preſent. | 

Tho? the tenant preſented in his life-time, and there was inſti- 
tution upon it, but he died before induction. | | 

Tho' the tenant died after a lapſe to the biſhop, but before his 
collation. | 

Tho? the king does not preſent till the heir ſues hvery. 

Or, the church does not become void till tender of livery by 
the heir, if the livery be not ſued. 

So, if the king grants over the ward. | 

So, if an archbiſhop or biſhop dies, and during the time that 


the temporalties are in the hands of the king the church becomes 


void, the king ſhall preſent. 2 Rol. 344. J. 21. | 

Or, if the church becomes void after the death of the biſhop, 
before ſeizure. 2 Rel. 344. J. 26. | 

Or, in the liſe of the biſhop, &c. who does not collate in his 
life-time. 2 Rol. 343. JI. 30 5 

* the king does not preſent, till the ſucceſſor ſues livery. 
2 Kol. 343. J. 32. | | 

Tho? by a the preſentation belongs to another, and 
not ta the bithop; for the compoſition does not bind the king: 
2 Kol. 343. J. 35. : Th . 


So, if a church belongs to an infant in ward of the king. Me, 


retiner, 
preſent 


and UPC 
viſtop, 
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Or, if the biſhop collates 4. in his life-time, but dies before 4. 
js inducted. R. 11 H. 4.9. a. 8 98 Wo 
But if a biſhop preſents and his clerk is inducted in the morn- 
ing, tho” he dies in the afternoon, the king ſhall not preſent, - 
So, if the ſucceſſor be elected before the avoidance, tho! he be 
not conſecrated, the king ſhall not have the preſentation. 2 Rol. 
J. if. | 5 | 
435 if a king be patron of a church, united by the S“. 22 Car. 
2. 11. to a church of which a ſubje& is patron, and which is of 
greater value (and therefore by the words of the ſtatute ſhall have 
the firſt turn) the king ſhall not have the firſt turn by his preroga- 
tive. Sho. 208. Ts, 3 
So, if an incumbent be made a biſhop, by which a church be- 
comes void tho? a ſubject be patron, the king ſhall preſent. Bro. 
Prejentment 14, Cont. Dy. 228. 6. Dub. Ox. 144. Cre. El. 527. 
R. acc. Mo. 391. Per 2 F. Hutton cont. 1 Cro. 691. 2 Kal. 
342.1. 25. . M. 6 V. & M. Ca. Parl. 185. Jau. 19, 20. 
3 Lev. 377. Sho. 457. 4 Mod. 200. ; TE 
So, if an archdeacon be created biſhop, the king ſhall preſent 
to the archdeaconry ; and not the patron, R. 3 Leo. 151. 4 
co. 61. | | 
, So, if he be created a biſhop in Irelaud. Cro. El. 790. 1 Ver. 
419. Dub. 4 Inf. 356, 7. Vide peſt, (N. 1.) | 
So, if one incumbent after another be created a biſhop, the 
king ſhall preſent zoties quoties. R. M. 6 V. & M. B. R. between 
The King and Doctor Lancaſter. 3 Lev. 378. Sho. 441, 462, 
501. 4 Mod. 200. | | | 
So, if the incumbent be created a brſhop, and has a Commendam 
retinere, which expires in the life of the biſhop ; the king ſhall 
preſent. R. Ca. Parl. 170, 185. 3 Lev. 378. Sho. 449, 463. 
4 Mod. 200. | | 
So, if the incumbent be created a biſhop, the king ſhall preſent 
tho' the patronage be eſtabliſhed by act of parliament. R. Ca. Parl. 
173, 185. 3 Lev 382. Sho. 413. Sal. 540. 4 Med. 200. 
It is not neceſſary that the king's preſentation to a church vacant 
by promotion, ſhould be in the life-time of the promotee. Rex v. 
Archbiſhop of Ardmagh, T. 3 G. 2. Str. 837. = 
But the king ſhall not preſent where the incumbent of a donative 


is made a biſhop.” Ca. Parl. 184. 


Nor, where a biſhop ele& has a Commendam retinere for his life. 
Ca. Parl. 184. 2 Rel. 344. J. 5. | | | | 

Nor, where an incumbent of an hoſpital is made a biſhop. 
2 Rel. 343. J. 15. 7 | ; 

Or a provender of a provendry. 2 Rol. 343. J. 10. 

So, if the king does not preſent upon the next avoidance, he 
ſhall not preſent afterwards. R. Cro. El. 790. 

So, if a patron be outlawed, when an avoidance happens, the 
king ſhall preſent. 1 Leo. 139, 201. Mo. 270. 

Yet, upon reverſal of the outlawry, the patren ſhall be reſtored ; 
and upon recovery in a Quare Impedit, he ſhall have a writ to the 
ellop. K. Mo. 270. Cro. El. 44+ | 

| | | | So, 


* 
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So, if A. be outlawed, and a church appendant to a 
which the king has in his poſſeſſion by the outlawry, afterward; 
becomes void, and the king preſents, c. The incumbent fal 
not be removed, tho” the outlawry be reverſed. R. Mo. 270, 


Manor, 


Aa * 


(H. 7.) How a Preſentation by a Common Perſon ſhall be mae 


If a common perſon preſents, he ought to ſhew how the church 
became void, by death, ceſſion, reſignation, or deprivation, 
A preſentation may be by parol, as well as by writing, Ca J. 
120.4. 1 Brownl. 162. PEERS 
And, if it be by writing ſealed, it is not a deed ; but in nature 
of a letter of recommendation of the clerk to the biſhop. C.. 
123. a. 8 
If a patron preſents one, who is inſtituted, but dies before in- 
duction, yet the patron cannot preſent 4e novo. 9 Co. 332.9. 
ut if a patron writes and ſeals a preſentation, and the clerk 
without his privity or conſent obtains it, and 1s inſtituted and in, 
ducted upon it, it ſhall be void. 7el. 7. ow 


(H. 8.) How a Preſentation by the King ſhall be made. 


So, regularly, a preſentation by the king ought to ſhew by 
what title he preſents. | 195 
And if he miſtakes his title, the preſentation is void; for the 
king was deccived : As, if he preſents ratione lapſus, where tie was 
very patron. . 6 Co. 29. b. Adm. Cro. Car. 99, 592. Lau. 14, 
- Otherwiſe, if he 2 generally, without ſaying, by what 
title. 1 Mod. 254. PT 
So the king ſhall preſent upon an avoidance in the time of hu 
ERR and not the executor or adminiſtrator of the deceaſed 
ing. . 

Tho? the ,. 25 Ed. 3. de Clero. 1. ſays, He or his heirs ſhall rot 
Preſent to a benefice of the time of his progenitors, Ec. for this 
extends only to the progenitors of Ed. 3, as appears by the ſaving, 
11 H. 4.7, R. Cre. Car, 355. Pon. 338. 

So the king may preſent by parol. Cu. L. 120. a. Me. 574 
2 Cro. 248,—If the biſhop be preſent. 1 Brownl. 162. 

But the uſual way is to make a preſentation by inſtrument under 
the great ſeal. | | 

Or, 1f it be 
2 Co. 248. 


under the privy ſeal, it is ſufficient. Per 2). 


(a) Note ; This muſt have been intended by the chief baron 251 contra 
| between the caſe of a common patron and that of the king; for the pla 
cited is not a direct authority for what is here laid down, it is only 2 
C9. 132. a. by way of illu tration to another point, that if the king has ren 
to preſent by lapſe hac vice, and he preſent, and his clerk be admitted 4% 
inſtituted, and die before induction, the king ſhall preſent again, becav'es 


has not the full and complete effect of his preſent ation. 90 
> . % v 


TI 


ſuch 
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so, if he preſented to a church in right of a ward, under the _ 


great ſeal, or ſeal of the court of wards, it is good; for it is not 
material which ſeal. R. Cro. Car. 9g. 1 Brownl. 162. 


Vet by the „l. 3 H. 7. (not printed,) All grants, Sc. of lands, 
-Jvowſons, £c. parcel of the dutchy of Lancaſfer, are void, if they 


be not under the dutchy ſeal. —And therefore, a preſentation, 
under another ſeal, to a church within the dutchy is void. K. cent. 


A. 874. 2 Rol. 182.1. 15. 1 Brownl. 162. D. cont. 1 Leo. 


227. Lide Patent, (C. 4.) F 

So a preſentation under the ſeal of the court of wards, where 
the king has not the church in right of a ward, is void. R. Cro. 
Car. 100. | a | 

So a preſentation. under the exchequer- ſeal, is void. 2 Cro. 248. 

If the king preſents a clerk, who dies before induction, he ſhall 


preſent de novo; for his preſentation ought to have compleat effect. 
K. 9 Co. 132. 4. 5 


(H. 9.) Within what Time a Preſentation ſhall be made. 


Every common perſon ought to preſent within ſix months after 
the avoidance, if the church becomes void by the death of the in- 
cumbent ; otherwiſe the preſentation lapſes to the biſhop. 3 Leo. 45. 
2 Kol. 363.1. 25. Sz, | 
; Tho the patron preſents, and his clerk is refaſed for inability. 
R. Dy. 327.6. KR. 4 Mad. 130, Ca. Parl. 103. Bend. pl. 156. 
3 Leo. 46. 2 Rol. 364. J. 20. "Ea phe 

So, if a church becomes void hy flatute ; as, by acceptance of 
a plurality; for the patron ouglit to take notice at his peril. R. Py. 
237-a.. 2 Inft. 632. K. Cro. Car. 357. Jen. 338. 

ly certificate of the biſhop for non-payment of tenths according 
to the //. 26 H. 8. 3. R. Dal. 59. | | 
So, if a church becomes void by ceffion. Fer. 237. 

And the fix months ſhall be reckoned by the calendar, wiz. 182 
days. Dy. 327. 6. inmarg. Vide Ann, (B.) 


But if an avoidance be by reſignation, or deprivation, the fix 


months do not commence till notice of the avoidance given by the 


ordinary to the patron. . Dy. 327.6. Dal. 51, 59. K. Bend. pl. 


234. Dy. 293. 3 Leo. 46. ide poſt, (N. 11.) 


Tho? the patron was party to the ſuit, in which he was deprived. 
K. 6 Co. 29. | 


Tho” notice be given by other than the ordinary; for the ordi- 
rary himſelf ought to give expreſs notice, that he was deprived for 
ſuch a cauſe, and that thereby the church became void, and it be- 
longs to him to preſent. R. 6 Co. 29. 6. I 
Tho? the biſhop dies, the lapſe does not incur to his ſucceſlor 
before notice. 2 Rel. 365. J. 20. | | 

Tho” the temporalties are in the king's hands: for the guardian 
of dhe ſpiritualties ought to give notice. 2 Rol. 365. J. 26. 

So, 
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(H. 11.) 


T0 the bi- 


mop, and 
archbiſhop, 
Fide ante, 


IH. 9.) 


Wil. 174.1 


nin 
So, by the f. 13 El. 12. If the preſentee does not read 


N, 6 O. 29. 9. Dy. 69. . 


(H. 10.) When it may be revcked. 


If the king makes a preſentation, he may afterwards rende i, 
and preſent another. Adm. 38 Ed. 3.3. 2 Rol. 188.1. 0 

And this, at any time before induction, tho? the clerk be in. 
ſtituted, and a letter ſent to the archdeacon to induct him. 3, 
Qs. Imp. 1, 10, 65. „„ | 

If the king revokes a former, and makes a ſecond preſentation; 
the former is void without notice to the ordinary, Dy, 32). 
2 Rol. 188. J. 52. | 

So a lay-patron, before inſtitution, may vary his preſentation, 
and preſent another ; upon which the biſhop may admit the one or 
the other. Lat. 191, 253. | 

Or may revoke the former preſentation before admiſſon. Per 
Dod. Lat. 192, 254. 2 Rol.. 349. J. 7. h 

So a patroneſs, tho? a ſpiritual perſon, as an abbeſs, might vary 
her * : for ſhe is not more appriſed than a lay. patron, 
of the ſufficiency of her clerk. Kel. 154. a. | 

But if the king makes a ſecond preſentation, without mentlon 
or revocation of the former, it ſhall be void. Semb. Cre Car. 
100. 2 Rol. 188. J. 40. Dy. 339. 6. | 

But R. cont. for the firſt preſentee had not any eſtate or intereſt 
in the church. 2 Rol. 190. J. zo. If the ſecond preſentation, 
without mention of the former, be after inſtitution upon the 
former, it ſhall be void. R. Dy. 339. 6. in marg. Per 3 Jac, 
2 Cro. 248. 5 | 


So if the ſecond preſentation be obtained by coyin, or by de · 


ceit to the king. R. Dy. 339. 6. Bend. pl. 279. ; 
Otherwiſe, if the 2d prelentation be obtained without covin, 
and before admiſſion and inſtitution upon the former. R. Dy. 
339. 6. in marg. | 2 
So a ſpiritual patron cannot revoke or vary his preſentation; 
for he ſhall be intended conuſant of the ſufficiency of his former 
clerk. R. fel. 154.a. Acc. per 2 J. I bill. cont. Lat. 191, 253. 


5 (H. 11.) Preſentation by Lapſe. 


If a patron does not preſent within fix months after avoidance, 
(where he ought to take notice of it, or after notice, when 
ordinary ought to give notice,) the church lapſes to the biſhop, 
and he ſhall preſent by lapſe. 2 aft. 273. And this ſeems to 
be by a canon in the council of Lateran, 2 Rol. 362. O. 

[Lapſe ſhall incur from the time of inſtitution into a ſecond 
benefice, againſt the patron, if notice be given him, otherwiſe 


not. Semb. per C. B. Moelferſtan v. Biſhop of Lincoln, T. 3 C. 3 | 
| [Laph 


articles, by which the church is 2½% facto void without wire, 


tory ſentence, ty it is provided that no lapſe commence till noe. 


ſtrator 
an int 


So, 
fix mo 
Ane 
ſor the 
after n 
So, 
ceſſor. 
So, 
| lapſe 1 
So, 
of ano 
incurs 


But 
of a cl 
lapſe tc 

So, 
months 
writ. 


TE SORES E 
[Lapſe ſhall incur from the time of induction, without notice. 
Ibid.) | 
. K. T. 4 C. 3. 3 B. M. 1504.] 


io him, then the church lapſes to the archbiſhop. 
And a lapſe incurs, tho the patroa be an infant. 3 Leo. 46. 


Or, out of the realm. Mat. 1. | 
So a lapſe incurs if no clerk was preſented, tho“ the patron 


Rol. 366. J. 5. | 
: pow * bickoh, or the king, cannot 28 the benefit of the 


I lapſe to another. 2 Kol. 187. J. 32. Heb. 154. 8 
If a biſhop dies after a lapſe incurred, his executor or admini- 

55 ſtrator ſhall not preſent, but the king; for it is a truſt, and not 

* an intereſt. Hob. 154. | | | 

£ So, if the biſhop does not preſent, nor the archbiſhop within 


fix months after a lapſe to him, the church lapſes to the king. 
And, upon a lapſe to the king, he is not confined to any time; 


[Lapſe only incurs from the induction to ſecond benefice. Per 


If the biſhop does not preſent within fix months after the lapſe 


brings a quare impedit againſt the biſhop and others. Per Heb. 200. 
be he patron recovers in a quare impedit, if the biſhop be 
not a party, and no writ comes to the biſhop within fix months. - 
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(H. 12.) 
To the 
king, 


(Bord }-:: 
When there 
ſhall be no 


2 for the ff. 25 Ed. 3. 1. does not extend to preſentations to be there- 
after made. R. Cro. Car. 355. Jon. 337. : | 
Q So, the king's ſucceſſor may preſent upon a lapſe to his prede- 
b ceſlor. R. Cro. Car. 355. Jon. 337. 11 H. 4. 7. 
So, if a biſhop does not collate to a dignity, prebend, Ec. a 
i lapſe incurs to the king. | . 
„ So, if he does not collate, where the avoidance is by acceptance 
: of another benefice, and the former is in his own dioceſe, a lapſe 
L incurs before deprivation. 
e But if a guare impedit be brought againſt a biſhop, upon refuſal 
of a clerk, tho” ſix months paſs pendente lite, there ſhall be no 
lapſe to the biſhop. Co. L. 344. 6. | 


So, in every caſe, where a guare impedit is brought within ſix 
montlis, no lapſe incurs to the biſhop, if he be made a party to the 
; writ. Co. L. 344.6. K. 6 Co. 52.4. 2 Cro. 93. Heb. 320. 
C Nor in ſuch caſe ſhall there be a lapſe to the archbiſhop, or the 
king ; for where there is not a lapſe to the biſhop, it ſhall never 
be io the archbiſhop or the king. Co. L. 344. 6. 345. a. R. 6 Co. 
52.4. 2 Cre. 93. 2 Rol. 365.1. 21. | 
So, no lapſe incurs, where the king is patron, tho? he does 
not preſent within fix months, or afterwards. 2 Inſt. 273. 


— CY ww 


archbiſhop collates, his clerk ſhall be inſtituted. R. Hur. 24. 


Heb. 152, 4. 2 Inft.. 273. 
So, after a lapſe to the 5 


benefit of % 
lapſe. 


So, after a lapſe, if the patron preſents before the biſhop or 


ing, if the patron preſents before the 


| king takes advantage, and his clerk is admitted, inſtituted, and 
inducted, and dies incumbent, the king ſhall notPreſent by lapſe : 


for lapſe is only anicd & proximã vice. R. Ow. 2. Mod. 224, 209. 
| | e * 
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Cro. El. 44. Adm, Ow. 5. Mo. 259. Cro. El. 110 5, 
7 Co. 28. gam. 2 Cro. 216. Lut. 1086. 9. Dy. 5 N 
So, it a clerk preſented by a patron after a laple to the kin 
har without covin, 2 Cro. 216. | : 
zut after a lapſe to the king, tho? the patron preſe 
the King takes advantege, and his clerk 1s — 
* the king may preſent qandiu the preſentee of the patron, coi. 
nuzs incumbent., KR. 2 Cro. 216. Dub. Hob. 154. 
Tho? ſuch preſentee afterwards reſigns, by covin. 2 Cy, 216 
i Browal, 161. | | 3 
So, if he be deprived. Adm. Ow. 5. Mo. 259; Cre. E/ 110 
So, if he does any act by which the church becomes void; ix 
for uot paying his tenths. R. Oæo. 5. Mo. 259. Ces. L 11h, 
So, if the biſhop, after a lapſe to him, collates, and the pa- 
tron preſents before induction, the biſhop may refuſe his ck, 


Dy. 277. a: 37 
(H. 14.) Preſentation by Uſurpation. 


: > 61 | If a man preſents to a church without title, this uſurpatian 
matces as it were a di/cifin, winch puts the rightful pairon out of 


poſſeſſion, and, by the common law, gains the advos ſon ts the 
uſurper fer ever, if it be not recovered by right advan; 
Cs. L. 344: 6. R.. 6 Co. 49. 
And, after uſurpation, the rightfal patron cannot grant the 
advowſon-to another, till recovery. 
And, by the common law, an ufurpatzon upon an infant, fene 
covert, Ac. puts them to their riger of advowyon.- R. b Gu, yg; 
So the king may make uſurpation by his preſentation ; tor tie 
induction creates the wrong. Per 3 J. Windh. cont. 1 0:4. 103. 
So collation without title puts him, who has right to collae, 
out of poileflion. 6 C. 30. a. Co. L. 344. 6. © Co. 50. 4. 
do the king ſhall be put out of poſſeſſion of the next avoidance, 
by aa uſurpation upon him. 1 Aud. 81. Vide poſt, (H. 15.) 


— . eo —— — 


— — —— > 


(HM. 15.)- But if a preſentation be void, tho” the clerk be inſtituted, and 
wet it, inducted upon it, it is not an uſurpation, nor ſhall the riguiul 
patron be thereby out of poſſeſſion, nor need he have a quare m- 
edir to remove ſuch incumbent ; as, if the king preſents upon 2 
iaiſtaken title. KR. 6 Co. 29. 6. Lau. 14. Vide pots (M.) 
Or, if inſtitation, and induction be upon a preſentation by de 
king, which was revoked. 6 Co. 20. 6. | | 
Or the biſliop collates before fix months elapſe. R. 6 Co. 29. . 


tor tc church is not full without a preſentation, or lawful collaucn. ( [ 
12» £: 341. 5. Heb; 316. | : x | 
So no collation without title puts him, who has a right to pre- 
tent, out of poſieſtion. 6 Co. 30. a. 50. a. Per 2 J. Dal 57.7 W. 
8 So a collation by title does not put him, who has à right t0 . 
preſent, out of pole lion. K. 1 Leo. 226. Cro. El. 240 | 42 
So a recovery Di a quare inpedit againſt a cleric, whom the king 5 
preſented be ulurpation, avoids the uſurpation. K. 1 Med. 23;. "Bo 


> . 


E + = | 
So fince the ft. 1 El. An uſurpation upon a biſhop, or other 
eccleſiaſtical perſon, tho? it puts him out of poſſeſſion, does not 


bind his ſucceſſor, who ſhall have a quare impedit, or preſent, as 
if no uſurpation had been made. . Jon. 46. 


So uſurpation upon an infant does not bar him, but he may 


tinue by preſentation or guare impedit. Jon. 46. 
— by 3 upon he king, he ſhall not be put oat of 
the inheritance of an advowſon. 6 Co. 49. b. Co. L. 344. 6. 
R. 1 Brownl. 166. R. Dal. 75. R. 1 And. 81. Per 2 F. 
Cro. El. 515. Vide ante, (H, 4.) 8 

Yet he ſhall loſe the preſentation hac vice, if he does not reco- 
ver it by guare impedit. 6 Co. 49. 6. 2 Cro. 54, 123. | 
And if he confirms the eſtate of the preſentee, it ſhall be good. 
1 Prownl. 166. | | 


So, by 20 uſurpations upon the king, he ſhall not be put out 


of poſſeſſion of the advowſon, but ſhall maintain a quare impeai? 
upon the next avoidance. R. and judgment cont. . reverſed. 
2 Cro. 53, 123. 2 Rel. 371. J. 45. R. Cro. El. 240. 1 Leo. 


4228. R. cont. Gods. 7: 


Tho' the king be ſeiſed in right of the duchy of Lancaſter. 
R. Gre. H. 240. 1 £0. $20 © | 
So, after an uſurpation, a patron may recover, by right of ad- 


von by the common law, tho? he loſes the preſent preſentation 


for ever. Co. L. 344. 6. 
So, by the . M 2. 5. may thoſe intitled in reverſion after the 
death of a tenant in dower, by the curteſy, for life, or for years, 


or in tail, or an heir of full age, who has been in ward, where 


the uſurpation was during the particular eſtite, or during the 
wardſhip. | 0 | | 
So, by the /ame ſtatute women diſcovert, where the uſurpation 
was during their coverture. | 
Eccleſiaſtical perſons, where it was during the vacancy. 


But till recovery he continues out of poſleſiion, and a grant of 


the advowſon by him is void. Jen. 46. | | 
So, till recovery, or preſentation by an infant, or the ſucceſſor 
of a biſhop. Jon. 46. | 


So, by the /. 7 An. 18. No uſurpation, Cc. ſhall diſplace the 


eſtate or intereſt of any intitled to an advowſon, or turn it to a 
right; but ſuch perſon ſo intitled may preſent or have a guare 
inpedit on the next or any ſubſequent avoidance, as if no uſur- 
pation had been. | | 


) Admiſſion and Inſtitution; how made, &c: 


WH EN a patron preſents his clerk to the ordinary, he, upon 
examination, if he finds him qualified, ought to admit him; 


=” thereupon he ſays, admitto te habilem. Co. I. 344. 4. 


And afterwards, inflituo te rectorem talis egliſiæ, accipe curam 
luam & nean. Co. . 344. a. 


But anuſſion, and inflitution are taken the one for the other. 
Co ©: 344. 4. 1 : | | : 
| The 
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The inſtitution by the ordinary was introduced circa Hemput 
R. 1 & John; before which the incumbent took his church by 
inveſtiture of the patron. Seld. de Dec. 86, 375, 383. 

The ordinary ought to make inſtitution in a convenient time 
after the preſentation tendered to him. EA | 

By the canon, 1 Fac. 95. the ſpace of two months, which by for. 
mer conſtitutions biſhops had-to inquire of the ſufficiencies and qua- 
licies of minifters preſented, is reduced to 28 days. And within 
the 28 days the biſhop ſhall not inſtitute any other to the preju- 
dice of the party before preſented, ſub pana nullitatis, 


Inſtitution may be made by the biſhop out of his dioceſe; and 


by any ſeal. R. Jon. 331. : | 

And tho? made after caveat, without hearing of the party, it 
ſhall not be void. R. 1 Re/. 227. 

If a patron preſents after a lapſe to the archbiſhop; and before 
collation by him, he may preſent to the biſhop. 2 Rel. 348. /. 50. 

After inſtitution, the biſhop ſends letters to the archdeacon to 
make induction. Ye poſt, (L.) 

But the ordinary may refuſe a clerk preſented to him, if he be 
minus jdoncus, as, if he be a villein, a baſtard, outlawed, excom- 
municated, or within age. 2 II. 632. | 

Or, mer? laicus. 2 Iuſt. 632. 5 Cd. 58. a. NIN 

So, if he be criminaſus; as a heretick, or ſchiſmatick, &c, 
2 Inſt. 632. R. Dal. 51. 

Or, a manſlayer, felon, Fc. 8 Co. 58. 

Or, guilty of any offence, for which he ought to be deprived. 
R. 5 Co. 58. a. 

So, if he be illiterate. 2 Inf. 362. Ca. Parl. 91. 

Tho' he was before admitted to orders, and a benefice. Ca. 
Parl. co. Sal. 5 39. 9 
So, if the benefice be in Wales, and the clerk does not under- 
ſtand Welſo. R. Cro. El. 119. 1 Leo. 31. 

So, if he be not in orders, and gives no reaſonable proof that 
he is. 1 Leo. 230. | 

If he bean alien. 3 I»f. 338. | 

The examination of a clerk belongs to the ordinary as a judge, 
and not as a miniſter. 2 1uft. 632. | 

After refuſal, the ordinary ought to give notice of it to the 
patron, if he be refuſed for any cauſe which belongs to the conu- 
lance of the eccleſiaſtical law ; as, for hereſy, ſchiſm, illiterature, 
Te. 2 Inſt. 632. 4 Mod. 140. Sal. 539. 


And the notice ought to be perſonal by letters from the biſhop 


to the patron; for notice fixed to the door of the ſame church is 
not ſuficient. Dy. 327. 5. Cro. El. 119. . Vide infra. Vide 
poſt, (N. , : 

Tho? he had perſonal notice before of the refuſal of a former 
preſentee, and the patron ſtill continues in the ſame county. 
. - > i 6 9 

8o notice ought to be given in a convenient time. R. 294 
40. Ca. Parl. 103. Sal. 539. R. 1 Leo. 32. CIS 

| | ge 4 


O, 

be 
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But there needs no notice to the patron, whiere' he is refuſed 

ſur a temporal crime; as manſſaughter, &c. 2 Hf. 632. 
3 Leo. 47. Adm. Sal. 539. 


Or, for a diſability incurred by act of parliament, if the ac 


does not oblige notice to be given, 2 Taft. 632. | | 
So notice upon the door of the church is ſufficient, where 


the patron is out of the county. Cre. El. 119. 1 Leo. 32. 
Vide ſupra. a | 


Yet the cauſe of refuſal is traverſable ; and if it be a ſpiritual 
matter, and the clerk is living, it ſhall be tried by the metropo- 
litan, 2 Inſt: 632. 5 Co. 58.4. | MES 

If the cauſe of refuſal be a temporal matter, or a ſpiritual mat- 


ter when the party is dead, it ſhall be tried by the country. 


5 Co. 58. a. 2 Inſt. 632. | | 
And therefore, if a patron brings a quare impedit againſt the 

biſhop upon refuſal of his clerk, the plea of the biſhop ought to 

lhew a certain and particular cauſe of refuſal ; for it is not ſuffi- 

cient to ſay, generally, guod non fuit idoneus, or, quod fuit crimi+ 

noſus, &c. K. 5 Co. 58. LE RET, 

Or, that he was a haunter of taverns, ob quod & alia crimina, 


Ce. 5 Co. 58. a. Mar. pl. it. 


That he was a ſchiſmatick, without ſhewing how. N. 5 Co. 


58. 3 Leo. 200. 


But, quod fuit minus ſufficient in literaturd, & ed ratione inhabilis, 


is ſufficient ; for it is in the negative, and does not confiſt of a 
ſingle inſtance, but general ignorance, R. cont. in C. B. and 
aff, in B. R. but afterwardi reverſed in parliameni. 4 Mod. 135 
Ca. Parl. 92. 3 Lev. 314. Sal. 539. 

So it ſhall not be a cauſe for refolal, that he does not produce 
his letters of orders; for perhaps they are loſt, 1 Leo. 230. 
Cro. El. 241, 2. | 

That he had not any letters teſtimonial. 1 Leo. 230. 


(K) Jure Patronatus. 
(K. 1.) How it ſhall be awarded. 


0, if two preſent to the biſhop, he may have a jure patronatis 
before he inſtitutes the clerk of either of them; and upon 
lat a commiſſion goes under the biſhop's ſeal, to his chancellor 
nd others, who mala a mandate to an officer to ſummon twelve 
or more, one moiety clerks, the other laymen. 
The jury ought to inquire, 1. Whether the church be void, 


and how; 2. Who preſented laſt; 3. Who is the rightful 


patron; 4. Who ought” now to preſent; 5. Whether the clerk 
dener; | | 


(K. 2.) When neceſſary. 


A jure Fatronatis may be awarded whenever a church is liti- 
zous: as, if two patrons preſent ſeveral perſons to the ſame 
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| tron, and afterwards he preſents his clerk; and before his ad. 


deacon, if he pleaſes. + 
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Or the ſame perſon ; for the admittance of the clerk of ons 


puts the other out of poſſeſſion. 


So, if the biſhop ſuſpects the title of the patron, he may ava to 
a jure patronatizs tho? the church be not litigious. Hob. 318, 

As, where lapſe does not incur before notice, to aſcertain the BY 
very patron. Hob. 318. 5 | 

So, if there be a verdict in a jure patronatizs for the one Pee cle 


mittance, the other preſents ; the biſhop may award a new jure 


ronatts. 5 | wr 
So, if either party requires a jure patronatis, the biſhop ought jug 
to award it; otherwiſe he will be a diſturber. fe 
(K. 3.) When not. | 1s = 

But the biſhop need not award a jure patronatis, except at the ſpiri 
prayer and coſts of one, or both parties. R. 2 Leo. 168, O 
| So, he may admit at his peril the clerk of either patron, tho T. I 
the church be litigious, without a jure patronatis ; but he will be A 
a diſturber thereby, if the patron of the clerk admitted does not Sc 
appear to have title. 2 Leo. 168. 1 Rol. 2279, made 
If he admits the clerk of one patron without a jure patronatiz, Be 


before the other preſents, he ſhall not be a diſtarber ; tho' the fir the e 
patron afterwards does not appear to have title, 
So, if a jure patronatis be granted, he may admit the clerk of Or 
the one pendente lite, upon peril that he be a diſturber, if he has 
not the right. MR. 2 Leo. 168. | EO 
And if a ſuit be in the ſpiritual court for ſuch admiſſion per- 
deate lite, a prohibition goes. R. 2 Leo. 168. A ( 


The verdict in a jure patronatizs does not bind the right of the "7M 

patron ; for it is only an inqueſt of office. Hob. 317, man 

So it does not bind the biſhop ; for he may admit the clerk of Juare 1 

the other patron contrary to the verdi& in a jure patronatus, if he on 
will. Hob. 317. | | | ati 

But it will be at his peril ; for he will be a diſturber, if the vers 

patron of the clerk admitted has no title. Hob. 317. | 8 nf 
And the patron, for whom the verdi& was in the jure patrona- þ n 

tis, ſhall have an action upon the caſe for his damage and expence P pg 
in ſuing a guare impedit, if he does not make the biſhop a party to : 1 

the ſuit. Hob. 318. E. | 
But a verdict in a jure patronatis binds all; that the biſhop ſhal hy t; 

not be a diſturber, if he admits the clerk, for whom the verdict 27 

is found, tho' the other patron afterwards recovers. Hob. 31). pation hp 

, a | tion. 2 

(L) Jnduction ; By whom it ſhall be made. $o he 

| Ee ©; but ough 

| AFTER inſtitution the biſhop makes a mandate to the uch. By ad 

deacon to make induction; before which the clerk N wo the | 

not compleat incumbent, But if 


Or the biſhop may give his mandate to other than the uch 
| | | 0% 


„%%% _ 


e. Or, by preſcription or compoſition, another may claim a right 
| to make induction. 11 H.4. 9. * 8 

d The arch -· deacon need not make induction in perſon, but may 
give authority to another clerk within his juriſdiction to make it. 

e Or, he may direct his precept omnibus &. fingulis redor vicar? 
clericꝰ & literat' infra archidiaconat meum, Oc. 

de So, if it be by a clerk out of his archdeaconry, it will be good. 

d. If the biſhop dies after a mandate to the arch-deacon and be- 

re fore induction, yet he may afterwards induct. R. conf. but the 


judgment afterwards reverſed. 1 Vent. zog, 319. 2 Jon. 78. 
kt But if the guardian of the ſpiritualties inſtitutes, and makes a 
mandate for induction and before induction made, a new biſhop 
is conſecrated ; the mandate becomes void. R. 2 Lev. 199. 
If the arch-deacon refuſes induction, he may be ſued in the 
ks ſpiritual court. 1 | | 
Or an action upon the caſe lies againſt him. 1 Vent. 30g. 
10! F. N. B. 47+ H. : | 
he And the biſhop cannot revoke his mandate. 1 Vent. 30g. 

So a prohibition of the execution of the mandate cannot be 
made by the king. 1 Vent. 309. . 
p Before induction the clerk has not ſeiſin of the poſſeſſions of 
Mt the church. 2 1A. 358. Fu . E 
Nor can he grant. . 

Or ſue for tithes. 


) Uthen a Church ſhall be full, 
25 A Church is full, as againſt a common perſon, by admiſſion 


and inſtitution, before induction: and therefore, after inſti- 


ber tution, the rightful patron cannot preſent ; but ought to have his 
b of quare impedit, 2 Rol. 349. J. 25. 2 Inſt. 358. „% 
it he And therefore, in a quare impedit by the king, or him who 
makes title by the king, it is ſufficient to alledge a preſentation, 
* the upon which the clerk was admitted, and inftituted, without ſaying, 
inducted. R. Bend. pl. 297. Vide Pleader, (3 I. 5. | " 
And if A. be preſented, and. inſtituted, and afterwards B. is | 16 


preſented, inſtituted, and inducted, it ſhall be void. 3 Sal. 195. . 

So, by admiſſion, inſtitution, and induction, the church is full 112 
againſt the king; for he cannot preſent another, tho? he has 
right; but ought to have his guare impedit. 2 Rol. 349. J. 45. 

2 Inſt. 358. EPs | I 

So he cannot preſent the ſame clerk, who is preſented by uſur- 
pation ; for it does not amount to a ſurrender and new preſenta- 
tion. 2 Nol. 349. J. 51. 

So he cannot preſent a clerk before preſented, ad corrolorandum, 
but ought to make an expreſs grant. 1 Sal. 162. | 
By admiſſion, inſtitution, and induction, a church ſhall be full, 

tho' the preſentee was mers laicus. R. Dy. 293. 

But if a biſhop collates within fix months, or before notice to 
the patron, where notice is neceſſary, &c. tho? a lapſe to the me- 
iopolitan be thereby prevented, the church is not full by ſuch 

| WS | un 
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unlawful collation : but the patron may preſent without 1 _ 5 
impedit. Vide ante, (H. 15.) 


So if the king preſents ratione lagfwe, At. where he miſtake, 
his title, tho“ there be inſtitution and induction upon it; for the 


| King is deeeived, and the preſentation being void, inſtitution upon 


it is in the nature of a collation. R. 6 Co. 29. b, R. Hob, zoz. 
Yet, as to all but the rightful patron, he is incumbent ; for 
he ſhall ſue for tithes, may take a confirmation from the king, 


c. Hob. 302. a N 


N) When a Churth betomes void. 
„ 


. 8 void by the death of the incumbent, which 


is the act of God; or, by ceſſion, or reſignation, which are 


the acts of the party; or, by act of law, as ſimony, non-relidence, 


deprivation, &c. | 3 

If an incumbent dies, his benefice becomes void, and the pa- 
tron without notice, ought to preſent within fix months. Vid: 
ante, (H. 9, 11, &c.) 


30, if the incumbent makes a ceſſion; as, if he be created a 


biſhop, all his eccleſiaſtical benefices become void, without a 
diſpenſation retinere in commendam. 11 H. 4, 7, 37, 60. Vid: 
ante, (H. 6.) | | | 

Tho? it be a benefice in another dioceſe. 

Or another kingdom under the dominion of the king. 

Tho? it be a benefice fine curd, as well as, cumcurd aninarun. 
If he be made a biſhop of Ireland. Pal. 345, 349. Vid 
a CS)... -:* | 

If he be created biſhop of the /e of Man. Pal. 345. 

If a biſhop were made a cardinal. 4 Inſt. 357. 

And it ſhall be void without a declaratory ſentence. Jon. 337. 
But a bencfice is not void by acceptance of a biſhoprick, til 


% 


conſecration. . - | 
Nor, if he be only a titular biſhop, 
Or a ſuffragan biſhop. | | 
Or a biſhop in Italy, or other foreign kingdom. Pal. 349. 


(N. 2.) By Reſignation. 


So if an incumbent reſigns his church, by proper words, to b. 
ordmary, who accepts it, the church 1s void. ; 
80 two, by the ſame writing, may agree to exchange ther 
churches, and with ſuch intent to reſign them to the ordinary ; 
and if ſuch exchange be compleated in the life of the parties, ! 
ſhall be good, x. 5 | 
And ſuch refignation ought to be by proper words; as, rm. 
cio, cedo, dimitto, H Wr. . IS N | 
So, if a man gives, ts, renders, and confirms to the o. 
dinary a prebend, it ſhall be good. 1 


95 F 
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ö If a man lee a td of a church to the biſhop of the 


dioceſe, it ſhall be good, generally. 
Or, of a donative to the patron. 
Or, to the * and a ſtranger; for as to the Aranger it * 


void. 


king's donation, to the king, it ſhall be good. 
. A reſignation to him, who is not the proper ordinary, nor can 
make inſtitution, is void. 


So a reſignation ſhall be void, if it be upon condition to preſent 


ſuch an one: for it ought to be made /ponte, pure, & fempliciter- 
So a reſignation till acceptance by the biſhop is not valid, and 
a preſentation by the king before, is void. R. 2 Cro. 197. 


1 TE. (N. 3.) By Simony. 


e, | 
80, ts ft. 31 EL 6. If any, for reward, promiſe, &c. lireetly 
2 or indirectly preſent, collins: Sc. to any benefice or eccleſiaſtical 
ide promotion, ſuch preſentation and the admiſſion, c. thereon 
thall be void, and the queen fhall preſent for that one turn only; 
2 and any perſon who ſhall give or take any ſuch monez, promiſe, 
2 Sc. ſhall forfeit two years profits of ſuch, benefice; and any per- 


74 ſon co * taking ſuch benefice ſhall be diſabled for ever to 


have the ſame benehc?, - 
And if any, for money, (other than lawful fees) promiſe, Oe. 
directly or indirectly inſtitute, induct, c. any to any benefice, 
| Sc. he ſhall forfeit two years profits, and the benefice ſhall be 
Vid void, and the patron preſent, &c. 
Simony is voluntas emendi, wel vendeudi fpiritualia, aut ſpiritn- 
alibus annexa. Gro. El. 789. 


As, if a biſhop takes abave the fees allowed, for granting ar. 


ders, inſtitution, Sc. R. Carth. 485. 

By the canon law, it was a cauſe for deprivation. 

And a church ſhall be void by the f. 31 El. 6. if the clerk 
makes a gift, promiſe, Qc. of any benefit to the patron ; as, if 
he agrees to make a leaſe to the patron of his tithes, for ſuch 
a rent. 

If he. agrees with the patron for ſa much for the next avoid: 
ance, when the incumbent is fick. Cont. per 3 J. and acc. Gro. 
El. 686. Mo. 916. R. acc. Wim. 64. 

If he agrees for gol. with the patron to preſent him when the 
church becomes void, and for ſecurity takes a grant of the next 
aroidance to B. in truſt. K. 1 Brownl, 164. 

If after au avoidance and quare impedit, by a mortgagee upon 
the preſentation of a ſtranger, the heir of the mortgagor has a 
dcrze in equity for redemption, and that he: thall recover the 


357. 


, tu 


ſon as A. ſhall name, who names B. and this was with - intent 
that B. ſhould be preſented ; it is ſimony. K. 3 Lev. 116. 

So, if A. agrees for money to reſign, or to make another hia 
curate, N. Garth, 48 5. | 


If he makes a reſignation of a deanery, prebend, Dc. of the 


preſentation in the name of the mortgagee, and then he articles - 
tor ſale of the advowſon to A. and that he ſhall preſent ſuch per- 


So, 
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So, if the father or friend of a clerk makes a fimoniacal or. 


tract with the patron, or with his wife, or friend, without hi 
privity ; tho? the clerk is not privy to the contract, the church 
ſhall be void. 1 Brownl. 165. K. 3 Lev. 337. Lu. 1000, 
1093. | . 

Or makes a promiſe, without the privity of the clerk, that he 
ſhall make a leaſe of his tithes to the patron, whielr the clerk al. 
terwards does. | ; | EIT 
380, if a man preſents by uſurpation, upon a ſimoniacal con. 
tract. 3 /nft. 153. e 
So, by the . 12 An. 12. If any after 29th September, 1714, 

for- money, promiſe, Cc. directly or indirectly take, procure or 
accept the next avoidance in his own or another's name, and be 

reſented. or collated thereon, the preſentation, c. ſhall be void 
and the contract ſimoniacal, and the queen preſent or collate for 
that turn. | | ZE. 
If a church be void, every one may take advantage of it: as, 
' 'a pariſhioner-1n a ſuit againſt him for tithes. 
If the patron be privy to the fimoniacal contract, he ſhall loſe 
the profits of the benefice for two years, and the king ſhall have 
the preſentation pro hac vice. | | | 
And the computation of the profits ſhall be according to the 
real value; not according to the valuation 26 H. 8. 3 Inſt. 154. 

So, tho” the patron be not privy to it, the king ſhall have the 
preſentation. Semb. Lut. 1087. . 
And the church continues void, tho' the fimony be pardoned 

by parliament. R. Cro. El. 686. a = 

And the king ſhall preſent, tho' the incumbent, preſented by 
ſimony, dies à for nullum tempus occurrit repi. R. 1 Brownl. 164. 

So, if a clerk, preſented by ſimony, be privy to the contract, 
he ſhall he diſabled to be preſented by the king, or otherwiſe, for 
% ik 13% 4} © | 
And the king cannot diſpenſe with ſuch diſability. 3 aft. 154. 

But where the clerk was not privy, though the church be void, 
he ſhall not be ditabled to be afterwards preſented. 3 /nft. 154- 

So if A. preſents upon ſimony by uſurpation; the king 
not have the preſentation, but the rightful patron. ' 3 ſnſt. 153. 

So, if a perſon, preſented by the king to a church, contract 
with B. preſented by another patron, that he will not purſue ht 
preſentation ; it is not a ſimoniacal contract. Dub. 2 Rol. 404. 

So it will not be a ſimoniacal contract, if a father contracts for 
the next avoidance for his ſon, without his privity. R. Mo. 916. 
If one gives a bond to reſign upon requeſt. K. Ray. 175. 
1 Sid. 387. R. 2 Cro. 248, 274. R. Cro. Car. 180. Hul. 1. 
Jon. 220. e > : 

[The court will not let the validity of a bond of reſignation be 
argued ; they (even general ones) have been ſo often eſtabliſkcs, 
| _ even in a court of equity. Peele v. Com. Carliel, M. C. 
Str. 227.) 2 
Fet if a wrong uſe be made of ſuch bond, it may be averred ti 
be made ſor ſuch purpoſe, and then it will be void. R. Mo. 641 
WVC ; 6 
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80 chancery will ſtay a ſuit upon it, if a corrupt uſe be made of 
it. 1 Ver. 411. 2. N | | | 
(N. 4.) By Non-Reſidence. 


By the canon law, every one ho had curam animarum was bound 
20 perpetual relidence. St. Eecl. Caſes 27. 


By can. Step. arch. in concilio Oxon epiſcopi in ecclefits cathedral . 


refidere procurrent in majoribus feftis, Sc. Lind. 131. f 
Huy another can. ibid. epiſcopus nullum ad vicariam admittat niſi 
velit perſonaliter miniftrare, fi non ſit ultra 5 marcas, niſi reſideat, 
Ec. 

Ft reſidere debet cum gſedu, viz. continue in beneficio morari. Lind. 
131. | | 
rei dentiam facere, & cam faciat continue, Conſt. Oth. 26, 27. 


So non-refidence has been often condemned in parliament. 


And now, by the ff. 21 H. 8. 13. All ſpiritual perſons, pro- 


moted to any archdeaconry, deanery, or other dignity in a cathe- 


dral, or other church, or beneficed with any parſonage or vicarage, 
ſhall be perſonally reſident on ſuch dignity or benefice ; and if he 
abſent himſelf wiltully one month together, or two months at ſeve- 
ral times in one year, and keep not reſidence at one of his dignities, 
prebends, or benefices, he ſhall forfeit 10/7. a moiety to the king, a 
moiety to him that will ſue, &c. | | | 
So he ought to reſide at the parſonage-houſe ; for if he lets it, 
though he dwells at another houſe in the ſame pariſh, it will be 
within the ſtatute, R. 6 Co. 21. . Mo. 540. Cre. El. 590. 
Seml. 2 Brownl. 5 4. + | 
Though he occupies the parſonage by a ſervant and does not let 
By the /. 13 El. 20. no leaſe, fc. ſhall be good longer than the 
leſſor is reſident, without abſence above 80 days in one year. 
Vide Eflates, (G. 4) | 
So it a man has a vicarage in a cathedral, and another benefice 
with cure; it is not ſufficient that he be reſident upon his vicarage, 
for that is only nominal: and where a perſon has two benefices, 
one only nominal, he ought to reſide upon the real bencfice, 
K. 27H. 8. 10. . 8 | 
An information, or debt by gui tam, Fc. lies upon the ſtatute 


for non-reſidence. Vide Pleader, (2 S. 23.) 


But the f. 21 H. 8. 13. As to non-relidence, does not extend 


to any ſpiritual perſon in the king's ſervice beyond ſea, or in pil- 


grimage, going or returning, nor to a ſcholar abiding for ſtudy at 
any univerſity within the realm or without, ner to a chaplain of 
the King, queen, or any of their children, brethren, or ſiſters, 
during attendance in their houſcholds, nor to any chaplain of any 
archbiſhop, biſhop, lord ſpiritual or temporal, dutcheſs, Oc. lord 
chancellor, treaſurer, chamberlain, or Reward of the houſchold, 
treaſurer, or comptroller of the houſehold, knight of the garter, 
chief juſtice of the king's bench, warden of the ports, maſter of 
the rolls, king's ſecretary, dean of the chapel, or almoner, during 


Nor 


By can. Othon. 1236. Ad vicariam nullus admittatur, niſi juret 
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Nero the maſtar ofthe rolls, Jenn & che e de, 


or commiſſary of any archbiſhop or biſhop, maſters in «un; 


advocates in the arches during their offices, nor tc a ſpiritual per- | 


ſon bound to daily appearance by injunction of chancery, or th 
king's counſel, to anſwer the law : and the king may give licene: 


* 


of non- reſidence to any of his own chaplains. 


Nor by the./. 25 H. 8. 16. to the chaplain of any judge, chan. 
cellor, or chief baron of the excheguer, attorney or ſolicitor gene 
ral, attending in his houſe, or on his perſon. 

Nor by the ft. 33 H. 8. 28. to the chaplain of the chancellor of 
Lancaſi:r, chancellor of the augmentations, groom of the ſlgle, 
Sc. | | | | 
So the /. 21 H. 8. 13. does not extend to a ſpiritual perſon 
not wilfully abſent : as if there be no houſe upon the reQory, 
6 Co. 21. 6. Z | 

And therefore, an information is bad, if it ſays ab/etavit, 
omitting voſuntaric. N. Cro. El. i100. 

If he be impriſoned, without covin.. 6 Co. 21, 6, | 

If he be removed by advice of phyficians, without fraud, for 
recovery of his health. R. 6 Co. 21. 3. K. 2 Bul. 18. 

So the ſtatute does not extend to an archbiſhop or biſhop. 

So the ſtatute does not extend to him, who reſides upon the 
one or the other of his benefices, or dignities, if he bas a diſpeu 
lation, 


But a goſpeller, or a vicar in a cathedral, is not a benefice or | 


dignity, which excuſes his reſidence, Per 2 J. Cro. Fl. 664. 
[Information on 21 H. 8, c. 13. hes not at the afhzes. H. an 
Demurrer. Garland v. Burton, M. 12 G. 2, Str. 1103. Auch. 
291. | Fg . 
N 14 by the /. 28 H. 8. 13. No perſon above 40 ſhall be excuſcd 
from reſidence in reſpect of his ſtudies in the univerſity, unleſs the 
chancellor, vice- chancellor, commiſſary, heads of hoyſes, doctors 


of the chair, readers of divinity in the ſchools, or of law, phyſick, 


c. profeſſors of Hebrew, Greek, Cc. and perſons attending fur 
their degrees. ; | 
Nor under 40, unleſs they attend lectures, diſputations, a 
exerciſes according to the ſtatute, | 
| (N. 5.) By Plurality, 
By the council of Lateran 1215. 29. Siguis bengfictum cum (ur 


When the rec-pit, / prius tale habuerit, eo fit ipſo jure privatus © el, in edgen 


ſirſt church 
all be 


void. 


- 


beant, pricrit tamen diſpenſari, Sc. ; 
And therefore, by the canon law received here, if any hall; 


eccleſia plures haleat di gnitates aut parſonat* a etiamſi curam non lo- 


a benefice with cure, accepts another with cure, the firfi ſhall be 


void. R. 4 Co. 75. | : 

. Thongh the ſecond benefice be under 81. per ann. Age. I a. 

131. Jon. 404. bo 2 : 
And thereupon the patron, if he will, may preſent witho"! 


ſentence of deprivation. BR, 4 Co. 75. k. I, Cr, Gar. 357 
Jen. 337. | | 5 Ant 


. . 
5 And a ſubſequent diſpenſation purſuant to the f. a5 H. B. 21. 
is too late, and does not take away the right veſted in the patron | 
bs to preſent. . R. Jon. 44. | ; 
; | s - now, by the C. 21 H. 8. 1g. If any, having a benefice 
with cure of fouls of 8/. for aun. or above, take any other with 
cure, and be inſtituted and inducted, immediately after the firſt 


„ ſhall be void, and any diſpenſation, c. ſhall be void. 1 

. The valuation ſhall he eſtimated according to the value returned. 
26 H. 8. | . | 

if So the ſirſt benefice ſhall be void upon inftitution to the ſecond, 

e, before induction; tho? a lapſe does not incur till fix months after 


induction. Mo. 448. | : 
[A church above 8/. is ſo void on igſtitution to ſecond living, 


4 that patron may preſent immediately. MWolferflan v. Biſhop of 
Lincoln, T. 3 C. 3. 2 Wilſ. 174. T.4G.3. 3 B. M. oc | 
t, [It is alſo /o void, that a grant of the advowſon or next preſen - 


tation made after it, is void. bid.) a 
And it ſhall be void, tho? he procures the ſecond benefice to be 
or united to the ſirſt, after his inſtitution to the firſt. Hob. 158. 
Tho? he ſubſcribes the 39 articles, but afterwards does not read 
them within two months; whereby the ſecond benefice is alſo 


ic void. R. Yau. 131. Vide poft, (N. 7. 10.) | 
* So if he takes a dignity, as a deanery, arch-deaconry, c. 
8 without a diſpenſation. Scmb. 1 Leo. 316. Vide poft, (N. 6.) 
or Or if a dean takes another dignity. | 

| Or a dcan, prebendary, fc. takes another prebend in the ſame 
Us church. | | 
* So it ſhall be void to all intents: for he cannot ſue for tithes. 

| K. Cro. Car. 357. Jon. 337, 8. 340. 
oF; Otherwiſe, till deprivation, where the former is under 84. 
the fer ann, 5 | 6 
ors 50 a pardon by the king of his title by lapſe does not reſtore 
ck, him. K. Jon. 339. : 
for So if the firlt benefice be under 8/. per ann. it will be void by 

the canon law, if he takes a ſecond without a diſpenſation : and 

110 therefore he may be deprived. . Vide ſupra. | 


How a diſpeuſation for a plurality may be granted, Vide in Pre- 
rogetive, (D. 18, &c.—Vide poſt, (N. 8. | . 


arg But if a man, having a benefice with cure of 87. per ann. with (x 6. 
en, a diſpenſation, takes a dignity which has no cure, the firſt is not When = 
la- void: as if he e made dean of a cathedral, By the /. 3 1 U. If he take 
| 8.1 3. | | | a dignity, 
wing Or treaſurer, chancellor, prebendary, chaunter of a cathedral 

Il be or collegiate church. By the /, 21 H. 8. 123. | 

: Or wchdeacon, | 5 

Van. 30, by le. ſame ſlulute, if he takes a parſonage that hath a vi- 


car endowed, or benefice appropriate. h „ 
80 it a man, having a benefice with cure, be created a biſhop, 

357 the benefice is not void by force of that ſtatute, tho” it be by the 

common law, Hob. 157. 


Neither 


682 6 6 11 K. 
Neither will it be void by the common law, till he be conf | 


(N. 7.) Zo if he is not compleat incumbent of the fecond benefice: 2 
Or is not if a man, having a beneſice with cure, takes another benefice with 
182 cure, and is inducted, but does not ſubſcribe the 39 articles; the 
nee former is not void, for he never was poſſeſſor of the ſecond; Is, 
ch. 3. Vide ante, (N. 5.)—Poſl, (N. 10.) 
So if he be preſented to the ſecond by ſimony. War. eb. 2, 
Or does not ſubſcribe the articles before the /ordinary himſcll. 


Wat. c 3. | 


(N.8.) 1 So by the ff. 21 H. S. 13. Brothers, and ſons of any temporal 
Ihe has a Lord, or knight, born in wedlock, may purchaſe a diſpenſation, 
qualifica- to take two parſonages, or beneſices with cure. | 
tion. Who And doctors, and batchelors of divinity, - or laws, admitted to 
may haxe it. the ſaid degrees in any of the univerſities of this realm, and nat 

| by grace only. 55 | | 855 

So, by the ſame ſtatute, all ſpiritual men cf the king's council 
may have a diſpenſation for three benefices with cure, 

And all the chaplains of the King, queen, or any of the king's 
children, brethren, ſiſters, uncles, or aunts, may purchaſe dif. 
pcnſation. to take two parſonages or benefices with cure, 

So may 6. chaplains of any archbiſhop, or duke. 

And 5 chaplains of any marquis, or earl, and 4 chaplaias of 
any viſcount, or biſhop. | | 
And z chaplains of the chancellor of England, of any baron, cr 
knight of the garter. | ; | 

And 2 chaplains of any dutcheſs, marchioneſs, . counteſs, or 
baroneſs, beiug widows. 3 

And 2 chaplains of the king's treaſurer, and comptroller of 
his houſe, ſecretary, dean of his ehapel, almoner, maſter of the 
rolls. | | 

And one chaplain of the chief juſtice of the king's bench, and 
warden of the cinque ports. So 

So by the /. 26 H. 8. 14. a· biſnop ſuffragan. : 

So if the king himſelf preſents his chaplain, it is fuffcient, 
without other diſpenſation : for that imports a diſpenſation, which 
the king as ſupreme ordinary may grant. K. 1 Sal. 161. D. Sur. 
135. 3 | | ; 

8 a chaplain of a duke, marquis, earl, baron, Ec. being under 
the age of diſcretion, and in ward of him, who has chaplains, 
may be retained, and qualified by ſuch retainer. 2 

And a qualification before impleading, though it be not before 
the taking of the ſecond benefice,, is ſufficient. R. Sav. 135. 

If a pcer, c. retains above his number, thoſe firſt retained 
enly ſhall be qualified. R. Sav. 101. I any 

If all be retained together, thoſe firſt advanced.. a 

And the retainer pf any one after his number does not anal, 
though he be firſt advanced. Ba 

Though a former chaplain be advanced, and afterwards difmiſſe 
R, Sav. 79. | | 1 Bu 


ES 
But the preſentee of a ſubject, though qualified, cannot take a 


553 
(N. 9.) 


plurality, without a diſpenſation before his inſtitution to the ſe. Who not. 


cond benefice. R. 1 Sal. 161. e "> 
So a peer, £c. who has ſeveral capacities, cannot qualify more 
than his higheſt capacity allows. | S 


If a dutcheſs, c. marries a duke, Dc. ſhe cannot afterwards - 


retain, during coverture. 


But her chaplains, before retained, antinne; if not diſcharged 


by the huſband. DS. DE | 
If a peer, &c. retains above his number, the retainer ſhall be 


void ; though a former chaplain dies, if he does not retain him de 
novo after the death of the other. Per 3 J. 1 And. 200. | 


So a retainer before he be a peer, &c. is void, though the chap- 


lain afterwards continues in ſervice, if he be not retained de nova. 
So a retainer becomes void, if, before his advancement, his 


maſter loſes his office, Qc. or dies, or is attainted. gy 

So a retainer is of no avail, if he be diſmiſſed before his advance- 

ment. | 5 | 

So a king's chaplain extraordinary is not qualified to take a ſe- 

cond benefice. N. 1 Sal. 161, 2. : | 
Nor a chaplain retained, but not by letters teſtimonial under 

hand and ſeal : as if they be only ſigned, or only ſealed. God. 


41. | | 
So if retained only by faro/, though he officiates in the family 
as chaplain. D. cont. Sav. 135. 5 


So, if the number which he may retain be advanced, the retainer 


of another afterwards does not give a qualification. R. 1 And. 
200, os 55 Es 
So the ſon of a biſhop is not qualified to take a diſpenſation for 
two benefices. | N 
Nor the baſtard of a temporal lord. 
: Nor the ſon of a baronet ; for it is a dignity created ſince the 
atute. TO IT 


(N. 10.) By not reading the 39 Articles, Er. 


So by the „. 13 El. 12. If a layman, or a deacon, under the 
7 of 23, be preſented and admitted to a benefice with cure, or 
if any be admitted to a benefice with cure of 30l. per aun. in the 


queen's books, unleſs he be batchelor in divinity, or preacher 


allowed by ſome biſhop, or univerſity, or if any be admitted to a 
benefice with cure, who ſhall not have firſt ſubſcribed the 39 arti- 
cles in the preſence of the ordinary, the admiſſion, Cc. ſhall 
be void, or if he ſhall not within two months after his induction 


publickly read the articles in the church in timg of common prayer 


there, and declare his aſſent thereto, he ſhall be iþſo fatto deprived. 
(Vide 3 Perſons, (C. 8.) | | | 
By not reading the articles the church is void, without ſentence 
of deprivation. R. Cro. El. 680. 


| [By I. 23 G. 2. c. 28. Perſons reading the articles, and de- 
claring their aſſent thereto, at the time of reading morning and 
evening prayer, and declaring aſſent thereto, are within 13 Eliz. 


c. 12, though not done in two months after induction. 


EBG LIS E. 
(N. 11.) Notice of the Avoidance to the Ws 


If a church becomes void by reſignation, or deprivation, 


lapſe does nat incur till notice of the avoidance given to the pa- 


trun, and fix months afterwards elapſed. Vid ante, (H. 9.-N. 1) 


So if it becomes void by not reading the 3g articles, By a 
clauſe in the ff. 13 El. 12. 


80 if a lay-patron preſents, and the ordinary refuſes him, he | 


ought to give notice of the refuſal to the patron, if he be refuſed 
for a cauſe within his proper conuſance, or of which the judy. 
ment belongs to bim; as that he was an heretick, ſchiſmatick, 
Se. Vide gnte, 0 1 . 


(N. 12.) The Writ de Vi Laicd amonentls. 


If a clerk be by force of laymen kept out of his church or par. - 


fonage-houſe, upon application to chancery, he ſhall have a writ 
de Vi Leica amovenda, by which the ſheriff ſhall take the poſt co- 
mitatus, and ſhall attach all wha reſiſt, and amove the force, 
N. BF. os. 4 5 | 
So upon the biſhop's certificate of ſuch force, a writ ſhall iſſue. 
F. N. B. 54. D. | 

So the writ ſhall iſſue, if the preſentee of the king be prevent- 
ed of his poſſeſſion. F. NM. B. 54. F. 


Or the archdeacon be prevented, by force, from making in- 


duction. | 
'The writ & Vi Laica amovenda ſhall be returnable in B. N. or 
C. B. F. N. B. 54. C. | 
Or it ſhall not be returuable, at the election of him who ſues 
N. F. N. B.54 B. | 5 
And upon ſuch writ the ſheriff ought to remove the force, and 
t the incumbent into the evjoyment of lus poſſeſſion. F. N. 
4. i. | 5 
80 he may commit the offenders to gaol, and return his writ ta 
B. R. where they ſhall be ſined. Mo. 782. | 
And if the ſheriff does not ſerve nor return the writ, an alias, 
plurics, aud attaciment lic againſt him, directed to the coroners. 
F. N. B. 54. E. 8 5 
But the ſheriff ſhall not remove the incumbent, whether lus 


KAnd ir he poſſeſſion be by right or by wrong. F. NM. B. 54. H. t 


cumbent ſball have a writ directed to the-ſheriff, that without delay he may make him 
amends. F. N. B. 54. H. And if he does not ſo do, an alias, pluries, and attachment 
bes againſt him. F. N. B. 54. H.] 


So upon an affidavit of it in chancery, reſtitution ſhall be award. 
. 8. | | 

And in ſuch caſes the writ ſhall be returnable in chancery, not 
in B. R. R. Mo. 782. | <h 
CAS VT 3E 

Vide Dignity, (B. 8.) 7 
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Charters. 


hom the property of them belongs, 


Detinue of charters; 


When it lies, 
Vide Detinue, (A. 3 (2 X. 1, &c.) 


What ſhall be the proceeding. 
Plea in detinue for charters. 


When charters are allowed in evidence, Vic FR 


(B. I, &c.) 


foreſt ; 


vw hat ſhall be. 
Who ſhall have it. 
Chaſe ; What ſtrall be. 


Park. 


Warren. 


Tharter⸗Partp. 
Vide Merchant, (E. 2, Kc.) 


Thaſe. 


C 


Beaſts of the foreſt and chaſe. 


Beaſts of the warren. 
Meers of a foreſt. 
Perambulation. 
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When a perambulatione faciends 88 Vide Pleader, 


(3G.). 


Hunting, or hawking i in a foreſt. 


Who may do it. 
Who not. 


By whom a licence may 1 iven. 


How hunting, Cc. there 


By action at common law. 


The purlieu of a foreſt ; 


What ſhall be. 
Who may hunt within a parlien ; 
The owner of the toil. — 


Common nuſance. 


be puniſhed. 
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Purpreſture. * . 
Other offences in the foreſt ; Is Rs 9 
Keeping dogs not expeditated. - M. 
Waſte; 3 "SP 2 N. I $ » 
In cutting of vert, or covert; | Hig 
Whar be vert. Nx \ 
When cutting it i refined. LN. 1 
When not. | N. z. 1 4 
What other privileges t the owner ſhall have. N. 4. 17 F 
Privilege of the king in the wood, or land of a Brig 
ſtranger. - N.s. 
In his own wood or land. - N. 6. E 
Incloſing of wood. N. 5. 18 N 
Waſt, in * deſtruction of "Ta vert. - N.8. | 
In aſſerting of his land. - VN. 9. 
How waſt ſhall be puniſhed. N. 10. 19 * 

5 Privilege within a foreſt ; - „ a 1 
By agiſtment. - 2 0.x. _ — 
By pawnage. - - O0. 2. 
By common; e 

When allowed. - O. 3. 21 
When not. O. 4. | 
The laws of the foreſt. — 3 22 
Officers of the foreſt. - - 'Q.- 
Juſtices in eyre. - - Q.1. 
Vide Fuftices. (F. 5 | 
Verderor. - - Q.2. | 
Regarder. - - Q.z- 23 
Foreſter. - - Q.4 
Woodward. - Q.. 
Agiſtor. — - Q.6. 24 
The courts of the foreſt ; - „ 
The juſtice- ſeat. - - REL 
Vide Fuſtices, (FE) 5 | 
The ſwanimote court. - R. 2. 25 privat 
| Wh 
| Hoy 
Chattels. | 
Goods and chattels. Fide Biens, per totum. Chan- | | 
2 (4 — $ .)—Probibition, (F. 5. )—Tropaſes | d 
A. 1.— 
3 real. Vide Biens, (A. 1. )—Cbancery, (4 G. | | yo 
5.) 98 * 
Chattels perſonal. Vide 88 ( A. 2. N 
(4. 1.) | 
| p; 
| | Theſfer. OY 
County palatine of Cheſſer. Vide Franchiſes, (D. 4 
&c.) 


Chamberlain of Cheſter. Vide Franchiſes, (D. 5.) 
Chief jaſtice of Chefter. FYide Franchiſes, (D. 6.) 
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Thimin. | = 
Highway; = A, ay 
; ſhall be. AK 
To whom the ſoil, and profits belong; 5 
How it ſhall be uſed. - A.3. 28 
How it ſhall be repaired. = = A. 4. 
Vide 29, ( (C. I, Kc.) . 
Bridges in an highway. -. — B. 1. 31 
How repaired; | 5 
By whom. — - B. 2. 
Remedy for not repairing; | 5 
By the common law. 5 - B. 3. 32 ; 
By ftatute law. | - - 4. 
Surveyors of the highway; - - 33 
How choſen, - — T. 
Their authority and power; 
To provide labourers, - | | 2. 37 
For what time. - - 8 39 
To provide materials. | - — 4. 40 
To remove obſtructions; 
Water; courſe. ä | - So 41 0 
Trees, hedges, c. - 6. 42 
Rubbiſh, dung, Wc. - 7 - 7. 43 
To enlarge the highway. - 8. 44 
To make rates. @::, © 7:27Y 20 9, a6 
To reſtrain carriages. - 10. 47 
To preſent offences. = - II. 51 


Preſentment upon a view of a juſtice of 
peace ® > - 

| Rane for fines, Wc. 
Juſtices of peace may enquire of a charity for 
repair of an "I - 
Private way; t — . 
What ſhall be. - | - 
How claimed ; | | 
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— 
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By preſcription. - - 2. 
By grant. - 9. 3. 52 
For neceſſity. - - 4. 53 
How it ſhall be uſed. . - * 
By whom it ſhall be repaired. - D.6. 39 
Remedy for not repairing it. — 7. 
Obſtruction. | — - 8. 
Thivalrp. 


Vide Courts, (E. I, &c. )—Gardian, (A. — 4 „(F. 1.) 


Choſe in Aton. 
Vide Aſſignment, (C. 1.)—Grant, (D.) 


-» 
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Church. "MEN 7 1 } 

Vide Advowſon — (E. 1. —Eęgſe, per totum,— a 

Probibition, (F. 3,—G. 2. 5.)——Bruare Impedit, F 
(4a) 

Frechold of the church. Vid EG, (G. 1.) * 

Pariſh church. Vid Eſzliſe, (C.) | | 2 

Repairs and ornaments of a church. Via Efeli iſe, | R 


(G. 2.)—Probidition, (G. 2.) 

Scats in a church. Vide Action upon the Caſe for & 

Diſturbance, (A. 3.) Eſgliſe, (G. 3.) | 

Church-wardens. Fide Eſpliſe, (F. 1, 2, 3.) 

Church-yard. Vid Cemetery, (A. 1, &c. — 
(E.) Probibition, (G. 3: 3 


< 


Cingue⸗orts. 
vii. Abatement, (D. 3. '5.)—Franchiſes, (E. 1, &cc.) 


Tircuity of Action. 
 Fide Adlion, (H.) 


Citizen. 
Yue Bored (B. — — (D. 6.) 


Li Burrough, (B. 1,)—Courts, £0. 1, &c. * I 
/ hs | 


Parliament, (D. 12.) 


Tivil Law. 


Vide | 8 
Claim. 
Continual claim. - "Wo > 
How it ſhall be made. — « 2. 
By whom. | A. 3. 


Vide Forfeiture, (A. 6, 7. — af, (B. 2. . 
Pide Condition, (G. 1.) 
At what time. A. 4. 
When a deſcent ſhall toll an W i it by 
avoided by continual claim, Vid in Defeent, 
(D. 1, &c.) 
What ſhall be a diſclaimer, and the effe of it, ide 
Diſclaimer, (A.—B.) | 
Claim to avoid a fine ; - - 


THE INDEX. 


| 7 and Figure. Page. 
How it may be made. w- . 62 
By whom. | »- RE 
Vide ante, (A. 3.)—Contiian (0 I.) | „ 
At what time. f B. 3. 64 
For more of title Claim, vide Condition, (O. 5.) 

Fine, (K. 1, 2.)—Forfeiture, (A. 4. 
Franchiſes, (A. 1, 2.)—Offcer, 2 * 5 
Releaſe, (E. 2.) OP 

Vide Appeal, (G. 9.) — Juice, (V. 1, &c.) 

Clerk. 


Six clerks. Vid Chancery, (B. 7.) 

County clerk; Fide Fiſcount, (B. 2.)—County. 

Clerk of the market. Jide Market, (H.) 

Clerk of the peace. Yide Fuftices of Peace, (D. 5. ) 

Clerk of the pipe. Vid Courts, (D. 13.) 

Ignorance or miſpriſion of the — Vide Amend- 
ment, (D. I. 9g; —E. , 2.—G. 2.— H. 3.—T. 1, &c. 
V. I, &c. and many other places in the ſame u. 

Vide Courts. E 5 


Codicil. 
Vid. Deviſe, (D. 3.) 
Coin, and CToinage. 
Vide Juſtices 2 ar 7. 2 per — 
. 39 
Colloquium. 
Vide Action upon the Caſe for Defamation; (G. 7, 8, &c.) 


Collu ſlon. 
| Fide Covin. 
Colour, 
Vide Pleader, (3 M. 40, 41.) 
Command. a 
Command of forces. Vide Prerogative, (C. 3.) 
IN of a leaſe, Vide Effater, 
7. 8, 9 5 : 
FTIR of parliament. Vide Parliament, 
- 


of t + Vide Temps, (C. 1, &c. 
"Wo III erms | W cc.) 
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Commendam. - 


Vide Prerogative, (D. 18, Kc.) 


Commiſſion and Commiſſioners, 


Commiſ on to take an anſwer. Jide Chancery, (K. 3.) 


Commiſſion of array. Jide War, (B. 3 
Commiſſion and commiſſioners of bankroptey Vi ide 
Bankrupt, (D. 1, &c. } 3. 


Commiſſion for examination of witneſſes. Vide 


Chancery, (P. 2, &c.) 


Commiſſioners of the great ſeal. Vide Chancery, . 


(B. 1.) 
Commiſſion of Juſtices. Yide Juſtices, (C. 2.—G. 1.) 
— Prerogative, (D. 29.) 
Commiſſion of partition. Yide Parcener, (C. 10.) 


Commiſſion of the ** Vide Fuftuues of * 


(A. 6, &c.) 
Commiſſion of rebellion. Vid Chancery, (D. 5. ) 
Commiſſion for review. Vide Preregative, (D. 16.) 


Commiſſion and commiſſioners of ſewers. Vide 


Sewers. 
Commiſſion for viſitation. Fide Viſiter, (A. 3.) 
Commiſſion and commiſſioners of charitable uſes. 


Vide Uſes, (N. 14, &c. ) 


Vide Parliament, (E. 6, &c.) 


Commen, 


Common. - — 
Appendant. - 
Vide Appendant and aue. (B. 3.) 
Appurtenant. 
In groſs. 
Pur cauſe de vicinage. 
Common ; how it ſhall be uh: - 
When it excludes the owner. 
With what cattle. - 
When the lord may improve it. 
What intereſt the commoner has. 
What remedy the commoner ſhall have ; 
An aſſize, Cc. 
What remedy the lord ſhall hogs: 
How common ſhall be 22 
Ho ſuſpended. 
When it is not deſtro yet. 
When revived by a new grant. 
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Vide more concerning Common, in pe. (K. 6.) F 
Chancery, (2 P. Pleader, (3 K. 24.) 
Tenant and tenancy in common. Vid Abatement, 
(k. 10.—F. 6.)—-Chancery, (3 V. 4, Kc. 3 
* 8. fs, (K.8.) 


| Common x Annoyuntce. 
Vide Fuſtices of Peace, (B. 24, &c. . (L. 12, 13.) 


| Common Peach. 
Vide Courts, (C. 1, &c.)—Platder, (C. 4. It, &e.— 
3 B. 2.) — L. permittat. (D. 2.) 
| common Council. 
Vide Franchiſes, (F. 25.)—London, (F.) 


| Common Law, 

Vid. Chancery, (C. 1.—D. 9—X.—4 v.) — Cb 
(K. 4.—P. 3.) —Lq, (B.) — Parliament, (R. 12. 23. 
27.)—Probibition,(F,10,—G. 22. r (A. 6, 7.) 

| Common Recovery. 
Vide Ms (4X. I, 2.)———#ftates, (B. 27, 8 
. W ( * | | 
| Commons,” 
Vide 8 (D. 4.—G. 10.—L. 14, &c,)—Scot- 


land, (D. 5.) 
Conpetute av Dient. 
u. Pleader, (2 W. 31.) 


Compoſttion. : 
Vide Diſmes, (E. 8. 21,—L, 2. * (26.6. 4 


Concealed Lands. 
Vide Prerogetive, (D. 65.) 


| Concluſion. 
Vide 8 (E. 16.)—£ſ/oppel. ks (C. 84. 
—E. 28, &c.—F. 5. —8. 35, &c. 
Concord. 


Vide Accord. — Fine, (E. 9, &c.) 
Yy3 8 
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Condition in deed. | - A. 1 83 
By what words it ſhall be 8 ; e 
In the 3 of a common perſon. 55 A. 2. 83 
In the king's grant. „ 
In a will. - A. 4. 83 
In — A. 5 86 
Vide Obligation, (B. LE. ) ö | | 
What words do not make a condition. - Ab 86 
To what eſtate it may be annexed. - &* 86 
In what conveyancr. - A. 8. 87 
How it ſhall be annexed. A. 9. 87 
Who ſhall be bound by a condition. A. Jo. 87 
Vide pe, (F. i | 
Condition precedent ; . - B. 88 
What ſhall be. | - B. . 88 
Vide Chancery, (2 Q. 8. )—Pleader, (C. $I. ) 
Condition to have a fee, when good. - © $S: 0" 
At what time an eſtate ſhall veſt upon a condition _ 
precedent. 8 3 
Condition ſubſequent; 
What ſhall be. — * . 92 
What conditions are not good; . 92 
If they are impoſſible. 2 | „D.. 92 
What ſhall be faid impoſſible. - D. 2. 93 
If a condition be contrary to — ; in a feoffment, _—_ | 
Oc. . 3. 93 
Or repugnant ; ; 
To the grant. - D. 4. 93 
To the eſtate. N .. 94 
What ſhall be repugnant. - D. 6. o * 
If a condition be contrary to A” ; in obligations 
Wc. D:7 95 
Otherwiſe, if n, to a maxim of law, or re- 
pugnant. — D. 8 96 
Condition expounded; 
When liberally. | - E. 96 
To what it extends. 3 | 3 98 
Vide ante, (A. 10.) 
Condition performed ; . ” | . 95 
By whom it may be. - - G.1 98 
For and againſt whom covenant lies. Vide 
| Covenant, (B. 1, &c.—C. 1, &c.) 
To whom it ought to be performed. 6: WeS 99 
At what time; 
When he has time during his life. 
Though there be a requeſt. - G.3. 10⁰ 
When he has time during his life. | | - 
Unleſs where haſtened by requeſt. - G.4 101 
x 


When to be performed immediately. — — 


In not r 
How 
Vid 
Non-per 
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How a condition ſhall be performed where the time 
is limited; 
What ſhall be the time intended. 
It may be performed before the day limited. 
Or, at the laſt part of the day. 
In what place it ſhall be performed. 
How a condition ſhall be ee ; 


All incidents. * 


Strictiy performed. - * - 
According to the intent. — 
Vide ante, (E.) — Pe, (M. 1.) 
Ought to be performed bona fide, - 
But it is ſufficient, if it be performed in ſubſtance. 
How performance fhall be pleaded, Vide in 
Pleader, (C. 58, &c.) 


Condition to make aſſurance. 
Condition to indemnify. — 
Condition in the disjunctive. 

How performed. - 


When it ſhall be excuſed, «= 
What ſhall be a condition in the disjunctive. 
Annuity pro conſilio. R 
When non- performance ſhall be 3 
If done as near the condition as it can be. 
If the feoffee accepts another thing in ſatisfaction 
When it may be —_ 
When not. 5 
By default of the party; 
As, upon tender and refuſal. 
By voluntary abſence. 5 
By the obſtruction of the obligee. 
By default in doing the firſt act. 
Who ought to do the . act, Vide on, 
(A. 2.) | 
in not giving notice. 
When notice is neceſſary. . 
When notice ſhall be given of the time of Ti 
forming a condition, Jide ante, (G. 9.) 
How notice ſhall be given, Vide Pleader, (C. 73, 
&c.) 
How requeſt ſhall be made, Vide peft, (L. 11.) 
When not. 
When notice is not neceibey of a byc-law, BY 
Vide Pleader, (C. 75.) 
In not requeſting. - - 
How a requeſt ſhall be made. HR 
Vide Pleader, (C. 69, &c.) 
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Non-performance hall be exculed by 8 of 


* wot by the act of n Aranger 
What ſhall be a breach ; 
An act contrary to the 8 
Fide ante, (E.—G. 12, &c.) -V. — 
| (2 Q. 2, &c.) 
By à diſability to perform. 
Or, to perform in the ſame plight. 
Tho' the difability be afterwards removed. 
What ſhall not be a difability. 
What ſhall not be a breach. 
Who fhall take vdrantage of d condition a | 
By the common law, | 
By the ff. 32 H. 8. 34. - a 
How he ſhall enter for a condition broken; 
Where an entry is given till ſatisfied. 
What intereſt he has. 
| Where the entry is general. 
By 4 entry may be made, . Claim, 
(B. 2. 


5. 28. 3. 


v. K& V-Y & V. © $ 


He fall be in bis firſt eſtate. i — 


What ſhall be a diſpenſation. 
Vide Copybold, (M. 8. )—Forfeiture, (A. un, 12.) 
What act deſtroys a c 
Condition in law; what is. 
Who are bound by a condition in law, Vide a 
| (A. 10.) 
What ſhall be a breach of a condition in law; - 
| Dereliction of an office. » 
| When an alicnation by tenant by the . 
in dower, for life, years, e. ſhall be a for- 
feiture, Vid. Forfeiture, (A. I, &c.) 


When an alienation in mortmain, Vide Capacity, 


(B. 2, &c.) 
When waſt ſhall be a. forfeiture, Vide Wat, 
(F. 4, . 
Abuſing his authority. „ 


Vide Officer, (K. 2, 3.) 
What charges, Wc. {bal be avoided by an entry 
for a forfeiture, Vide ante, (O. 6.) 
Limitatlon; what ſhall be. 
Condition in terrorem. 
Fide Chancery, (2 Q. 6.3 2. 6, 7.) ä 
Jide more of Caaditias, in Chancery, (2 Q. 1, 4. 
4 D. , &c. 5 (A. 6, &c.) —Obligatisa, .) 
welUſes, (K. 4.) 


Tondud. 


Fide Admiralty, (E. 8. J)——Prerogetive, (B. 5.) 
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Tonteronce. 


Vide Parliament, (G. 24, 29.) 


Confefon. - 

Vile Indictment, (K. lad, . 3.— 0. 5.—T. 2. 
—2 W. 15.) 
| Tonddence. 
Vide Chancery, (4 W. 1, &c.) 

Confirmation. 
Confirmation i in fact; by what words it ſhall be. - 
What act by a woman, or one at full age, ſhall be 
a confirmation of an eſtate made du ng cover- 


ture, or nonage, Vid: Baron and Feme, (S. 1.)— 
Eufant, (C. 6.) 


How a confirmation ſhall enure ; B. 
When confirming the eſlate enures to the whole | 
eſtate. - - KL. 
When it enures only to part. B. 3. 
When it enlarges the eſtate. - K 3 
Vide Releaſe, (C. 1. 2.) 
How a confirmation which enlarges an eſtate operates. B. 4. 
When a confirmation is effc&ual ; . 
Tho' it wants privity. - C. 1. 
Tho' the eſtate is gone, out of which the grant | 
confirmed was derived. ©. 
When a confirmation is not good ; D. 
If it be of a void thin - „ . 
Does not give ene . 4 
Nor extinguiſnes a right, c. in ſuſpence. D. 3. 
So a confirmation is not good, when made by him 
who has nothing. D. 4. 
$0 it ſhall not have relation to the prejudice of another; Ik $. 


Vide Chancery, (2 R.) 
Conies. 
Fide Tuftices of Peace, (B. 48.) 
Conſcience. 
Jud Chancery, 


- Conffderation, 


Lo raiſe an afſurrp/it. Vide Action upon the caſe wpor 
aſſumpſit, (B. 1, Kc.) : 

To raiſe an uſe by bargain and Aale. 
end Sale, (B. 11,) 


by covenant to ſtand ſeiſed. Bride 


i ide Bargain 


8 ovenant, (G. 25 Ke 
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Fide alſo Agreement, (B. 5 RY" "EOOY (2 C. 7, 8 
Kc.—2 T. 10.—4 D. 4, 5, 7 7. Pliader, (C. 72. 


3 : | | : _ 
Confimili Tatu. 
Vide Dum fuit infra AÆtatem, (E.) 


Confiftory Court, 
vid Courts, (N. 6.) 


Conſpiracy, 
Vide Action upon the Caſe for a — of 
_—_ (B. 107.)—Phleader, (3 K.) 
: Conftable. 
Conſtable. Vide Fuftices of Peace, (B. 79,—D. 7.) — 


Leet, (M. 5, &c.) 
High Conſtable. Jide Officer, (E. 2.) 


\ 


Confultation. 
Vide Probibition, (K. 1, &c.) 
Vide Attorney, 6 13. — (D. 3, Ac.) 
Contingency. 
Vide D, (N. 29. )—Eftater, 9 16.) — U, (K. 6.) 


Continual Claim. 
Vide Claim, (A. I, &c.) 
Continuance, 
Contiuuance of eſtate. Jide Pleader, (c. 66, Rc.) 
Continuance of parliament. Vid Porkiement, (M.) 


Continuance of act of parliament. Jide Parliament, | 8 
(R. 2.) How 


Continuance and diſcontinuance of ſuit, or proceſs. Who 
Vide Courts, (P. II, )-——Pleader, (V. 1, &e.—— Their 
W. 1. Kc.) The j 


Puis darrein continuance. Via- Abatement, (I. 24.) 


Continuendo, 
Nu. Pheader, (3 M. 10.) 
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Contratt. 


Vide Abatement, (E. 12.—F. 8.)—Adziralty, (E. 10, 
11.) — Agreement, _— Bargain and Sale. — Baron and 


eme, Dett, (A. 8, ant, (B. 
IC; = FS, 


Pleader, (2 W. 11, 43, 125 — (b. 3 
War, (B. 2.) | 


Contra formam faturi. 
Vide Pleader, (2.8. 10.) 
Contra pacem. 


Pit Acdias upon the Caſe, (C. 4.)—FPleader, (3 M. 8.) 
— Probibitien, (F. 7.) 


Contribution. 
Vide Chancery, (21.—2 8.) 
' Convent, 
Vide Eccleſiaflical Perſons, (B. 4, 5.) 


Conventicle. 
Vide Fuftices of Peace, (B. 16.) 


8 Converſion. 
Vide Afton open the Cue un Trover, (E.—G. 5). 


Convepance. 


Vide Chancery, (2 T. 1, &c.—3 M. 2, &c.—4 8. 2.) 
— Diſcontinuance, (C. 3, 4, 5. )— Garranty, (D.)— 
Ts (C. 37. CE ec (C. 5.) 


 Tenvittion. 
Vit 1 (G. 9, 16. J—Faſlices of Peace, (C. 45 


| Convocation. 

How aſſembled. | 3 
Who ought to aſſemble. - - B. 

Their privileges. - 5 

The juriſdiction. - - . 

How they make canons. - - E. 

Vide Canon:. i 
Conuſance. 


Vit Fine, (E. 9, &c.)—Pleader, (3 K. 14, &c.)— 
Statute Staple. 
Conuſance of Pleas. Vid Courts, (P. 2, &c.) 


6 Finns 
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Topp. , 
vide Evidence, (A. 3.) . 
: 
Copyholder ; - 9 4 
Who is. ® e 22. : — i 0 
What eſtate he has. - -. 149 Fine 
Copyhold, what; - B. 149 V 
Ought to be time out of mind. - B. 1. 149 2 
Within a manor. - .- B. 2. 150 F 
Always demiſable. - '=- B. 3. 150 F 
Fide gel. (L.) 
What tenements are grantable by copy. . 152 R 
How granted. © + - C.2. 152 B 
% What lord may grant ; . 
Dominus pro tempore. 5 3 152 RY 
By wrong, te. - 3 154 Wh 
What ſteward may grant. . . 154 81 
By what words. — C. 6. 135 8 
What eſtate; 0 
In fee. 8 - 0-6-8 
es . .. 155 T 
Eſtate tall, how barred. - C.g. 156 0 
For life, e. | - - C. 10. 156 $] 
In remainder. - -. 0.14; 4466 " 
Reverſion. - - C. 12. 158 
Deſcent of a copyhold. . + | - 0. 158 
What an heir may do before admittance. . 159 
W hat collateral qualities a copyhold ſhall have. - E. 160 
Surrender of a copyhold ; - - F, 161 
In court. — F. 1. 161 
4 Out of court ; | | 
« To the lord. - - F.2. 161 
. To the ſteward. - » Tok - 161 
4 To tenants, tc. - F. 4. 161 
Ap By attorney. - F. . 162 
| 55 By what words. - F. 6. 163 
* Vide ante, (C. 6.) | 
4 By what perſons, — 3 164 
— To what uſe. | - - F.8. 165 
— To the uſe of a will. — F. 9. 166 
. Preſentment of a ſurrender. - F. 10. 167 
In whom the eſtate is, till preſentment. „„ 
When a ſurrender may be revoked. : - F. 13. 168 
When not. F. 13 169 
How a ſurrender operates. — F. 14. 169 
Admittance; „8. 
What may be done before admittance. SG. 1. 
Vide ante, (D. 2.) 
When neceſſary. - G. 2. 
G. * 


When not. — 
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What ſhall be an admittance. 8. 4. 172 
When it ſhall be. - - G.s. 174 
By whom it ſhall be. 6 - G.6. 174 
In what place. — . 4 174 
By attorney. - 8. 8. 174 
How it ſhall be made. — G6. 9. 175 
The lord commpellable to admit. „ 
Of what effe& it ſhall be. - G.11. 17 
Fine; 3 - * H. 176 
When due. — - H.r. 176 
| When to be ſet, * Es - H.2. 178 
Fine certain. - H. 3. 178 
Fine uncertain. — H. 4. 179 
When it ſhall be paid. 8 H. 5. 180 
Remedy for a fine; 
By action. . . 180 
By ſeizure as forfeited. - - H.7. 180 
A copyholder ſhall alien only by ſurrender. 8 182 
But a defect of the roll ſhall be amended. „„ 183 
What a copyholder ſhall do, by cuſtom ; 3 183 
Shall be tenant by the courteſy. K. 183 
Shall have dower. - - K. 2. 183 
Shall make leaſes. „ 185 
Copyhold ſhall deſcend contrary to the rules of * oo 
common law. K. 4. 187 
The lord ſhall appoint a 3 kg 188 
Copyholder ſhall have common. - K.6. 189 
Shall take trees. | 3 190 
Shall render his ſervices. - K.8. 191 
When a denial of ſervices is a forfeiture, Vide | 
Mc 4 Has M. 4.) : 
- K. 9. 191 
— — 10 191 
Relief. - K. II. 191 
What remedy for rent. - K.12. 192 
Suit of court; 
By a copyholder. - - K.13 © 193 
By a freehoſJder. - - K. 14 193 
By attorney. 1 193 
Suit real. . - K.16, 194 
Remedy for ſuit, - =. v*; 194 
Heriot ; a | | "3 
What it is, - | - K.18. 195 
Heriot-ſervice ; . | 
When due. - ii vv 
How recovercd ; 2 | 
By ſeiſure. - EK. 20. 196 
By diſtreſs. - g | - K. 21. 196 
By action. - „ 198 
Heriot-cuſtom ; | 
When due. - | - K. 23. 198 
When not. : - K. 24. 198 
How it ſhall be recovered; 
By ſeiſure. - „„ 6; $$, 199 
K. 26. 199 


Dy action. 1 
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To what lord it ſhall be paid. - 8 27. 
Copyhold, how deſtroyed. - 3 
Copyhold how forfeited ; . - M. 
By treaſon, ot felony. N - M.r. 
By alienation. | - M. 2. 
By waſte. | NM z. 
By denying ſervices, fines, G. M. 4. 
What eſtate ſhall be forfeited. - M.s. 
Who ſhall have advantage of the forfeiture. - M.6. 
Whey a preſentment, is not neceſſary, M. 3. 
Diſpenſation; what ſhall be. M. 8. 
Copyhold, when bound by a ſtatute, N. 
When not. - - 0. 
Copyhold, how impleaded ; - - P. 

In the lord's court. - P. I. 
In chancer y. - P.. 
Vide Chancery, (2 V.) 

At common law. . - EF.$ 
Pleading of copyholc. . 4. 
Manor; - .. 
What ſhall be. * - Q. 1. 
What is parcel of a manor. - Q.3 
What is not a manor. 2 - Q.3. 
What, is ſeverance of a manor. - Q.4 
Manor, how deſtroyed. - Q. 
How revived. . - Q.6, 
How it ſhall be pleaded. - . Q. 7. 
4 Court-baron. . . 
Cuſtomary court. - N.. 
Who ſhall be judge. — 5 
In what place it ſhall be held. - R.4. 
Steward ; 
How retained. M$ 
Who is a ſufficient Reward to make - a grant, 
tf. Vide ante, (C. 5.) 
The duty of the ſteward. .. 
The ſorm of holding the court; 
: Precept far it. — R. 7. 
Stille of the court. - - R.8. 
* Proclamation. - K. 9. 
Eſſoins, c. — R. 10. 
Enqueſt. — R. II. 
Charge. — - RN. 12. 
Juriſdiction; 
In actions perſonal ; | 
When allowed. - __ x 
When not. - R. 14. 
In actions for land; 
Freehold. R. 15. 
When Right Patent les, and of what thing, | 
or not, Fide _— i. I, 2,) 
Copyhold, | 


* R. 16. 


120 Muſt 
N Cuſt 


V; 


221 Clain 


C INDEX, 


Cuſtom ; the nature of it; - | 
Muſt be alledged in a particular place. 
Muſt be time out of mind. 

Muſt be reaſonable ; 

What fhall be fo. - 
Though contrary to a rule of dave. 
Though contrary to a ſtatute. 

Vide Preſeription, (F. 3.) 
If for a common benefit, though it tends to a 
| particular prejudice, 
If it may have hadareaſonable . 
Though the right oſ another be reſtrained. 
If in general words. — 
What is not reaſonable ; 
If it cannot have had a reaſonable commence- 


Cuſtom, how deſtroyed, | «- _ 3 
1 | 
Vide Diſmes, (H. 1.)—Biens, (G. I, 2.) 


7 Coronation. 


8 | Lide Roy, (C.) 
Claims at a coronation. Vide Officer, (E. 6.) 


Coroner. 


Vide Tuftices of Peace, London, K 4.3 
, (6-4 4 O MR 


3 Vale Franchiſes, (F. 1, &c.—G. 4, he — Ccpac 
The 2 (H, . — won, 1 
=; Londen, (H, at (2. B. 1, — 


ment. - * 
If contrary to the law of God. - 
Or, contrary to the king's prerogative. — 
If it be to a general prejudice, for the advan- 

tage of a particular perſon. - 
Or, to the prejudice of any, where there is 
not an equal n or advantage to 
others. 
If the cuſtom be, that any one ſhall be a judge 
for himſelf. - 

If it be againſt common right. | - 
Or againſt a preſcriptive right. - 
IT it imports a loſs on one fide, without a Le- 

nefit in conſideration. - 
Muſt be certain, 1 — 


by Letter 
and Figure. 
The form of proceeding i in right Patent, Vide 
f in Droit, (B. I, — ) 
Trial. | . 17. 
Execution | 

MM perſonal aQions. . R. 13. 
In real. 1 R. 19. 
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ND f | : k Br ge | | 8 
Vide Leet, (k. - Plrader, (3 M. 19.) | 
Houſe of correction. Vid Fuftices of Peace, (B. 82.) 
— Oer, (N. 9.) 


5 Co g | 
When coſts ſhall be recovered; . 230 Co 
By a demandant, or plaintiff. * A.lI 330 | 
When a plaintiff ſhall not recover coſts. - At 234 
Vide poſt, (C. 4.) | | 5 | 7 
no more coſts than damages. A. 3. 235 Bre 
' Where plaintiff ſhall pay coſts, if he do not reco-·k \ 
ver more than 40s. damages. 2328 239 
By an avowant. — A. 4. 240 
By a tenant; or defendant ; ; 
In an achion. - | A. 5. 241 
In an information. .. A: - a5 
When a defendant ſhall not recover coſts. A.7, 248 
In what caſes the court _ ſtay proceedings till 2 
coſts be paid. 4 30 Cor 
Till ſecurity be given for payment of coſts. = A. 9. 250 Con 
To what time . _— have coſts. A. 10. 250 by 
Coſts in error. - 251 | 
Donble, or treble dic; - - 0 253 — 
By conſtruction. 3 „ m | 
By the expreſs words of a ſtatute ; - 
Donble coſts. — — C. 2. 253 
Treble. - 3 254 
When not recovered: = - C.4 355 
Vide ante, (A. 2, 3. 
Cofts in chencery. Vide Chancery, q W.) Plead 
| nat 
| 2\ 
Eortages. 5 Relea 
Vide Fuftices of Peace, (B. 84.) Vid 
16. 
b Covenant. 
When covenant lies; - - A. 256 
Upon what deed. - „X. . 256 Vide . 
Upon what words. . - A.2 256 (2 
5 Pide Dett, (A. 8, 9.) | 
When covenant, or debt lies, Vide 2 — 
(M. 4.) 3 
Upon what, not. | A. 3 236 Covin, 
What ſhall be a waiver of the plaintif” 5 3 1 An ac 
take advantage of the breach. A. 3.“ 259 80 2 
When it lies upon a covenant in law. + At 250 


Fit Garranty, (A.) | | 1 
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By whom it lies. | EST X 260 

By an executor or adminifirater. NE # ads 
By whom, and to whom a condition ſhall be 4.4 
performed. 


Vide Conditian, (G. 1, 3.—O. I, 2.) 
By whom debt lies, Vid: * CO" * 


By an heir. - B. 2. 261 
By an aſſignee. - - B. 3 261 
Againſt whom it lies; - — 263 
Againſt an executor, or adminiſtrator. 1. 263 
Againſt an heir. - C. 2, 264 
Dr an aſſignee. - C. 3. 26 
Covenant, how expounded; -. D.; 26 
In regard to the context. = — D. 1 266 
Vide Parols, (A. 18.) | 
To ſynonimous, and other words, D. 2 267 
Breach of covenant ; - - E. 268 
W hat ſhall be. E. I. 268 
What ſhall be a breach of a covenant to make | 
aſſurance, Fide Condition, (H.) | | 
What a breach of covenant to keep indemanified, 
Vide Condition, (J. ) | 
If the thing be prejudiced before enn. Ea 26g 
Vide Condition, (M. I. » a 
What not. >. 4; 269 
Covenant, how defeated. - - BF. 270 
Covenant to ſtand ſeiſed; 68 272 
| When it ſhall be good. - 0 272 
ö Vide Bargain and Sale, on B. I, &c. ) 5 56 - 
| Dy what words. G. 2. 273 
] Upon what conſideration | 
* What ſhall be a good one. | eG $95” 
What not ; 
3 If it be too general, or does not import = real 
1 conſideration. - 6. & 277 
3 If the covenantee be a Arangerto the conf. 
deration. > GC. 5. 277 


Pleading concerning . and in writ of cove- 
nant, Vide Pleader, (C. 45, &c,—E. 25, 26.— 
2 V. t, &c.— 2 W. 32.) 
Releaſe of covenants. Vide Releaſe, (E. " RY 
| Vide alſo more of title Covenant, in Chancery, (2M. 
16.—2 X. 1, &c.) 


i Coverture. 
56 Vide 3 (E. 6.—F. 2.—H. 42. )—Pleader, 
56 „ 
| Tovin, 
456 Covin, what ſhall be. - | - A. 279 
| An act by covin is void. - ... 279 
5 $0 a fraudulent gift, Ws, = — B. 2 279 
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And a fraudulent feoffment, tc. B. 3. 282 

Who ſhall be a purchaſer, Vide in Chancery (4 
1. 2.) 

What ſhall not be fraudulent. © — 


Tide Fraud in Title Chancery, (3 F. 1. HEE X. , 


B. 4. 


&c.—3 N. 1.—4 D. 3.—4 H. 4—4 L. 1— 


4 O. 2.) 

Touncil; 
. King's council. Vide Rey, (E. I, &c.) 
Preſident of the Re Lg Vid Roy, (E. 2.) 


Privy council, Vide Roy, (E. 2, &c.) Parliament, 
(L. 30. 


) 
Common council. Vid Franchiſes (F. 25.)—London, 


(F.) 
Count. 
Fide Abatement, (G. 1, &c.)—Accompt, (E. 2.) — 


Action upon the caſe, (C. 2.) — Aion upon the Caſe upon 
Aſumpfit, (H. 2, &c.) —Actiʒaam upon the Caſe for a 


Conſpiracy, (C. 2, &c.) Action upon the Caſe for a 


Deſeeipt, (F. 2, 3. — Action upon the Caſe for Defa- 
mation, (G. 1, &c.)— Attion upon the Caſe for a Diſ- 
turbance, (B. 1.)— Action upon the Caſe for Negligence, 
(B. 1.—C. 2.)— Action upon the Caſe ſor a Nuſance, 
(E. 1.)— Aion upon the Caſe upon Trover, (G. 1, 
&c.)—= Amendment, (L. 1, 2.)— Annuity, (E.)— 
Appeal, (G. 6.)—Attorney, (B. 21.)—Audita Que - 
rela, (E. 6.) —Cbarters, (B. 2.)—Courts, (P. 9.) 
Droit, (C. 4. —Pleader, (C. 1, &c.— F. 6, 7. 
I2.—M. 1.—8. 24. 43.— V. 3.—2 L. 1—2 8. 16. 


2 V. 2.—2 W. 7, &c.—2 X. 2.—2 V. 2.—2 Z. 1. 


—3 A. 5.—3 E. 2.—3 F. 2.31. 3.—3 K. 10.— 
3 M. 3—3 N. 3.—3 O. 2.—and other places in the 


ſame title.) Probibition, (1. — —— (B. 


2. Voucher, (E. 
b  Counterfeiting. 


Vide Forgery. 
Counterfeiting the great, or privy ſeal. Vide Fuf- 
tices, (K. 6.) 
Counterfeiting er. Vide Juſtices, (K. 7.) 


countermand of a will. Vid Deviſe, (F. 1, 2.) 
Countermand of an authority, Fide Attorney, * 9, 
&c,—C. 8, &c.) 


Counterplea. 


Vide Voucher, (B. 1, 2.) 


Reference ' Reference 
| by 
Page. 
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by Letter 
and Figure. 
County. | n 
A. 


County. 
As to County Palatine, Vid Franchi ſes, (D. 1, Ke. ) 


— Abatement, (D. 2.) 
As to Wales, Vide Wales, (A. 3. ) 


Sher iff ; - 
How conſtituted. EE - 
For what time. - 4 


How diſcharged. 
As to the oath, duty and . of a ſheriff, Vide 
V iſcount. 
County court ; 
The ſtile, We, the ſheriff's 8 
Who ſhall be judge there, — 


When it ſhall be held. - 
At what place. 
The juriſdiction of the counts court ; 
By Juſticies. — — 
By appeal. - - 
By Replevin, os. - 
By plaint. - - 
Vide Diſmes, (M. 5) 
Proceſs ; 
Meſne. - 5 
Judicial. — 
Vide Copybold, (R. rs. 3 
F rial. - - 
Plaint. : - i 
Execution. | 


Foreign County. Vid Fuflices, (V. I4.)—Pleader, 
(S. 9, 11.—3 M. 3.) | 

jn what county an action ſhall be ſued. Vid Aion, 
(N. 1. &c.) - Action upon the Cafe for a Conſpiracy, 

(C: 2.)—A&ion upon the Caſe for a 4 (F. 2.)— 
Appeal, (E.) 

County clerk. Vide ante, (C. 1.) 

Coroner in a county. Fide Officer, (G. 2, &c. ) 

Knights of the ſhire, Fide Parliament, (D. 5, 11 2 

Poſſe Comitatus. Vide Viſcount, (C. 2.) 


Jide Admiralty, (F. 2.) —Diſmes, (E. 4.) 
0 of Peace. ( B. 67. . (O. 3. 5 


Courts. 


Che court of Chancery. Vide Chancery. 


The courts of Scotland. Vide Scotland, (D. 10, &c.) 

The courts of Parliament. Vide Parliament. 

* courts of County nn, Vide e . 
c. 9.) 


Vor. III. | Z 2 
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Reference Reference 


by Letter 
and Figure. 


The courts of the Cinque Porte, Pit Franchiſes, 


(E. 2.) 


The courts of Antlent Demeſne. * Antient De- 


meſne, (G. 1, &c.) 
The Court Baron. Vide Copybold, (R. * &c.) 


The County-Court. Vide County, (C. 1, &c.)—Difoies, 


(M. 5.) 
The 1 Court. Vid Copybold, (R. 2, &c.) 
The Courts in a Foreſt. Vide Chaſe, (R. 1, 2.) 
The hundred court. Vi. ide Hundred, (B.)—D; Mae, 


(M. 5.) 

The 55 of a manor's court. Vide Copybold, 
(P. 1. 5 
The courts in the plantations. Vide Navigation, 

(8. 2.) 
The court of pye- powders. Vide Market, (G. 1. 
2.) EVITE | 
The court of commiſſioners of ſewers. Ne Seibert, 
(D.) | 
The coutt of the tourn, or leet, ide Leet. 
All judicature remains in the king” s courts. - 
The king's bench; - : 
The extent of it s juriſdiction. - 
When B. R. has not * : | 
Of common pleas. K 
If the damages be not alledged at 40s. 
Officers of B. 
The judges, e. "I pew” : 
Vide poſt, (C. 2) i 
The common bench; = be 
The juriſdiction. - WET 
Officers of C. B. : 
The judges. 3 - 


Vide ante, (B. 4.) 


Cuſtos Brevium, and chirographer. - 
Prothonotary. - — 
Exigenter. — - 
The court of Exchequer. — « 
The court of Pleas. - G 


Vide Dett, (G. 14.) 
The court of accounts. 


As to account before auditors affigned by b 


court, or in equity, Vide Accompt, (E. 7, &c.) 
——Chancery, (2 A. I, Kc.) 
As to account in the 3 by a i, Vide 
Viſcount, (G. 1, &c.) 
The court of receipt. - 5 
The Excbeguer- chamber; 


For cauſes of difficulty. - 
For errors. 
Vide Pleader, (3 B. 4, 35 
For cauſes in equity. — - 
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THE 


The officers of the Exchequer ; 
W lord — . , - 
ide Officer „ E. 1. 
The 42 
The barons. 
The chamberlains. 
Remembrancers. 
Clerks of the pipe. 
The auditors, tc. 
Foreign oppoſer, tc. 
'The court of chivalry ; 
Who are the judges. 
What juriſdiction it has. 
What officers belong to the court ; 
The heralds. - 
The court of the marſhalſea, 
The court of green-cloth. 
The court of the ſteward of the king 5 houſchold, 
The portmote court. : 


The court of high commiſſion, 


The court of ſtar-chamber. — 
The court of firſt fruits and tenths. 


The court of requeſts. - 
The court of augmentations. 
The court of ſtannaries; = 


In what caſes it has juriſdition. 
Vide Abatement, (D. 7.)—Waife (H. 2.) 
la what, not. 
How the proceedings ſhall be. 
The courts of the univerſities. 
Vide Univerſity, 
The eccleſiaſtical courts. 
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Reference Reference | 


by Letter 
and F igure. 


In 


$.% .. & 0 


As to the original of the ecclefiaſtical zuriſchcuon, 


Vit: Prerogative, (D. 9, &c.) 


As to the court of convocation, Fide Convocation. 


As to the court of high commiſſion „ide Prero- 


_  gative, (D. 17.) 
The prerogative court. 
The arches. 
The audience. 
The tourt of faculties. 
The conſiſtory court. 
The manner of proceeding. 
Cenſures and appeals. - 

Vid: Prerogative, (D. 12, 13, &c. ) 

The court of the archdeacon. 


8 


Vide more concerning eccleſiaſtical courts in Difimes, 


(M. 1, &c.)—Probibition, 


The courts of London ; - 
The huſtings. - 
If there be a foreign vouchee. - 
Vide V, 'oucher, (H.) 
The e s court. OT 
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0 Reference Reference 

by Letter by 
The ſheriff's court. — - 0.4 323 
The court of equity in London. . 323 
The wardmete. — O. 6. 323 E 
Folkmote. — 0.72. 323 p 
The tower court. Y - - 'O.8. 323 | 
The court of requeſts. — 0. 9. 324 


The court of aldermen. | 5 Fe 
Vide London, (D.) | 
The court of the chamberlain, and of the chamber- 


lain and orphans. _ — 114 
Vid: Gardian, (G. 1, &c. )—Londen, (1—N. 2. ) : 
The court of common council. — | 324 
Vide London, (F.) | 
The court of conſervancy. - | - 324 B 
Vide London, (B.) | 3X 
The court of the coroner. - - on Fes 324 
Vide Officer, (G. 5, &c.) | N 
The court of the eſcheator. 8 - | 324 
Vide Eſcheat, (C.) 
The court of watermen. -=— - 324 
The court of St. Martins le Grand. ' 324 
Vide Diſmes, (M. 6, 7.) | es 
Courts in other cities, boroughs, c. „„ * 
Grant fenere placita. — | ...'- "oi 325 
| Conuſance of pleas. - i. A 325 
: f Vide Univerſity. | 
When it ſhall not be allowed. P. 3 326 
When and how demanded. 3 np 
Incidents to courts. _ - P. 4 328 
Juriſdiction; 0 LEA 
in ations real. - | «eto 329 
In actions perſonal ; | | 
The ſtile of the court. - „ - 28 L 
The plaint. - P. 7. 330 5 
The proceſs. - P. 8. 330 
The declaration. P. 9. 331 
Plea. - „„ 
Continuance. - - P. M. 
Vide Amendment, (I.) | 
Enqueſt. - P. 15 333 
Vide Amendment, (P.) | ; 
Judgment. - - P. 13. 333 
Vide Amendment, (R.) a | 
Writ of inquiry. | - P.14 334 
The remedy if out of the :urifBaion. -.. 3,3, 
Miſdemeanor in the judge, or officers. » F. 36k 50 
The courſe of the court. - Q. 336 
In what court error ſhall be brought. Vide Pleader, : 
(3 B. 1, &c.) 
In what court a fuit for the king's debt ſhall be 
brought. 


Vide Dat, (G. end - 


Suit of court. Vid: 'K. 13, & | 
| Cepy bald, ( 3, &c.) _— 


THE INDEX. 


Reference Reference 
by Letter by 

8 and Figure. Page. 
Erection of courts. Vide Prerogative, (D. 28.) | 
Proceedings in courts, when evidence. Vie ä 


(C. 1.) 

For more concerning Courts, vide Abatement, (D. 6.)— 
Ae, (B. 7:)—dudit Dverela, (E. 2.)—Diſmer, 
(M. 5, &c.)—Execution, (I. 1, &c.)—Privilege, 
14. 1.—C. 1. 9 —Nwo Warranto, (C. I. ) 

Credit. 


Bill of credit. Yide Merchant, (F. 3.) 


Creditor. | 
Vide Bankrupt, (D. 3.) . 
Creek. 
vid: Navigation, (C.) 


Croſs-Remainders, | 


. Crown. 
Fide Franchiſes, (G. 1.)—Prerogative.—Roy, (A. I, 2.) 
Scotland, (D. 2.) 


Limitation of the crown, Jide Parliament, (H. 18, 19. I: 
Pleas of the crown. ide Action, (D. 1. Nellie. 3 


Juſtices of Peace. 
| Cui ante Divortium. 
Vide Dum fuit infra Ætatem, (G.) 


Qui in Tits, 
Vide Baron and Feme, (I. 3.) 


Tum Pertinentiis. 
Vide Grant, (E. 9.) 
Turia Claudenda, | 
Vide Droit, (M. 1, 2.) 


Curling and Swearing. 
Vide Juſlices of the Peace, (B. 23.) 


Curteſep of England. 
Vile Copybold, (K. 1.)—Eftates, (D. 1, 2.) — Waſt, (F. 2.) 
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Vide Grant, (E. 1.) 


Tuftom, 


ſtom. Jide Chancery, (2 V.—-3 D.)— Copybols, 
* 1, &c.—8. 1, &c.) - Diſaes, (H. 16.) Dewer, 
(B.)—Gardian, (G. 1, &c.)—Parceners, (B.) — 
Parliament, (R. 24.)—Pleader, (C. 38.—3 K. 3, 
28.)—Probibition, (F. 12. — Trade, (D. 2 
Cuſtoms. Vide Parliament, (H. 11, 8 
tive, (P. 43, &c. Trade, (C. 1, &c.) 
uſtoms of London, Vide Gardian, (G. 1, &c.) Ton- 
don, (M.—N. 1, &c. mY „ (B. Fs * x 
Cuſtoms and ſervices. roit, ( 
Cuſtomary conveyance. id Beth 2 Feme, (G. 4. ) 
Cyſtomary court. Vide Copybold, (R. 2, _ 


Cullos Brevium, 
Vide Courts, (C. 3.) 


 Tuftos Begni, 
Vide Rey, (H. 1, 2.) 
Tuſtos Ratulorum. 
ide Chancery, (B. 4.)—Fuftices of Peace, (D. 4.) 
| Cufſos Spiritualium. 
Vide Prerogative, (D. 26, 27.) 


Ty pres. 
Vids Condition, (L. 1.) 


Damage-feaſant. 
Side Di 274 (B. 4.)—Pleader, (3 K. 21, &c,)— 
( 3 M. 26.) 
Damages. 


Damages, when recovered ; 
By the common law, 
When not. 

When by ſtatute. 
Fide Coſts, (C. 1, &c.) 

To whom damages belong, 

Damages, how ſaved. 

To what time allowed. 

How aſſeſſed; 


„p D RRR. 
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Reference 
by Letter 
and Figure. 
By the jury which tries the — „„ 
When they need not, - - E, 2. 
To what value; E 
Not more than in the dedlaration, B. 3. 
When leſs. - E, 4. 
When aſſeſſed ſeverally. . 1 
When not. - - E.6. 
Damages increaſed. - os: $o A 
When increaſed upon a view of a mayhem, Vide 


Battery, (E. 3.) | | 
Defect in aſſeſſing aided by releaſe. 6 
Vide Pleader, (S. 25.) | 


Darrein reſentment, 


Vide Duare Impedit, (C. 1, &c.)—Abatement, (H. 26.) | 


Darrein Seilin. 
Vide Scifin.—— Abatement, (H. 25.) 


Date. 
Vide Fait, (B. 3.) 


Day. 


3 | Vide Anne, (C.) 
Dies Domimicus. Vide Temps, (B. 3.) 

Dies Juridici. Vide Temps, (C. 1, Re.) 

Year and day. Fide Temps, (B. 1, &c.) 

Year, day, and waſt. Jide Ann, Four et Waſt. 

Comperuit ad diem. Vide Plates (2 W. 31.) 

Selvit ad diem. Vide Phader, (2 W. 29.) 


Dean and Chapter, 


E. 8. 


Vide Ecelgſiaſtical Perſons, (C. 3.) | 


| Death, 

Death of an incumbent. Yide Efpliſe, (N. 1.) 

of juſtices. Vide Abatement, (H. 39.) 

—— of the king. Vide Abatemeat, (H. 38.) 
Felice of Peace, (A. 8.)—Offeer, (K. 10.) 

— of a pou Fide Abatement, (E. 17.)—(H. 32, 

c 

— Bail, (Q.5.—R. 5.) 

—— of a ſtranger. Yide Abatement, (H. 1 ) 

—— of a teſtator. Yide Chancery, (3Y 174) 
—Deviſe, (N. 21.) 

—— of a vouchee. Vide Abatement, (H. 37.) 

Vying ſeiſed. Vide Diſcent, (D. 2, 3, 4. R.) 


Debt. 
Vide Det. 


Reference 
by 
Page. 
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Deceipt, | 


THE INDEX. 


Vide Adios upon the Caſe for a Deeeipt —Chancery, (3 F. 1, 
2.—3 M. 1, &c.—3 N. 1.—4 D. 3.—4 H. 4. 
4 L. 1,4 O. 2.) — Covin.—Juſtices of Peace, (B. 30. 


c.) Leet, (L. 6, &c.) Parliament, (L. 38.) 
D eacbr, (2 H.) „ 
| Writ of diſceit. Vid: Antient Demeſne, (E. 2.) 


x ” 


Deties tantum. 
Vid. Engueſt, (F.)—Pleader, (S. 46.) 
Declaration. 


Declaration in pleading. Vide Count. x 
Declaration of Uſes. Fide Uſer, (D. 1, &c.) 


' Decree. 


Vide Chancery, (Y. I, &c. and other places * the ame 


title. Evidence, (C. 1.)—Sewers, (H. 1, &c.)— 
es, (N. 20, &c. 25 


ä Dedimus Hoteſtatem. 
Vide Chancery, (K. 3.—P. 2, &c.)—Fine, (E. 7.9 
| Deed. 
Vide Fai. 


Defamation, 


Vide Aftion upon the Caſe for Defamation. —Libel.— 
Phader, (2 L. I, &c.)—Probibition, (G. 14.) 


Default. | 


Vide Fuftices of Peace, (B. 47.) , 


Vide Abatement, (H. 52.—1. 3 „(E.)— J, 


tices of Peace, (B. 101.) —Pliader, (B. 11, 12.— 


E, 42.—. 1—3 L. 8.—3 M. 28,)—RKemitter, (C. 5.) 


Defeazance. 

What ſhall be. 

When it ſhall be good; 

| Of a thing executory. 
Of a thing executed. 

When it not be good. 
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| and Figure, Page. 
Defence, : . 


Vide Abatement, (I. a (E. 27.3. 
M. 17.) 


De Jnjuria ſua ls. 
Vide Pleader, (F. 18, &c.) 


Delegates. 
Vit Admiralty, (G.)—Prerogative, (D. 14.) 


| Deliverance. 
Second deliverance. Vide Pleader, (3 K. 4.) 


| | Delivery. 
Vide Fait, (A. 3, 4.—B. 5.) — leader, (2 X. 6.) 
Vide Releaſe, (E. 1. — Ron, (D. 3, &c.) 


Demiſe, 
vide Abatement, (H. 28. 49.) — Baron and Feme, 


(G. 3.)—Eflates, (B. 32.) —Pleader, (2 W. 14. 
57. 48.—2 Z. 2.—3 O0. a6) | 


Demurrer, 
Vide Chancery, (H. 1, 2. .) Plat, (Q. 1, 3 


2 V. 3.—2 W. 42.) — Bail, (R. 7.) 
Parol demurring. Vide Enfant, (D. 1, 2.) 


Denizen. 
| Vide Alien, (D. 1.) 
Deodand. 
Vide Waife, (E. 1, 2.) 


Departure. 
Vide Pleader, (F. 7, &c.) 


Depoſit. 
Vide Chancery, 2 P BY 


/ 5 Depoſition. 
4 Chancery, (P. $.—F. 1 . ee. (C. we. 


W THE INDEX. 


Deprivation. 


Fide — . 23, 23. )-— Akatemept, (H. 46. | 


Deputy. 
vide Officer, (> I, &c. )—7iſcount, (B, 1, Kc.) 


Dereli# Lands, 
Hide Puerogative, (D. 61, 62.) 


Nu Diftent. 


De ſon Afſault, 
Fide Pleader,, (3 M. 15.) 


f De ſon Tort demeſne. 


g | Tide Pleader, (F. 18, &c.) 


Detainer Forcible. 
Fid Forceable 9 


Determination. 


Determination of the authority of juſtices of peace. 
Vide Juſtices of Peace, (A. 8.) 

Determination of an Eſtoppel. FYide Rhoppel, 2 
of a leaſe for years. . 
(G. 10, 11, 12.) 
of Will. Nia Eflates, (H. 6, &c.) 


| Detinue. 


When it lies. 
For what things it lies. 
For what, not. 
When it does not lie. 


8 $. 0 8 


Detinue of charters. Vide 1 0. I, * Je - 


. Pleader, (2 X. 1, &c.—2 V. 6. 
Pleading in Detinue. Vide Pleager, (2 X. 1, &c.) 
Nil detinet. Vide Pleader, (2 W. 44.—2 X. 3.) 


Dett. 


When it ws: - 2 
Upon an act of . 
Vide Action upon Statute, (E. 1, 2—F. Vide 


foft, (A. 5. 9.) 
Upon a judgment. - 
Vide Pleader, (2 W. 36, Kc.) 
Upon a ſtatute or recognizance. - 


Vide Pleader, (2 W. 34, 35.) 


Reference 
| by Letter 


DoOw> 


A. 
A. 1. 
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Debt for r rent. : . A. 3. 363 
Vide Rent, (D. 3, Ke. . | 
Debt for an annuity, - A. 6. 363 
| When it does not Jie. A. 7. 363 
Debt upon contract ; ; 1 
Expreſs. - 7 A. 8. 364 
Imp _ - | A. 9. 365 
When debt does not the. , + B. 366 
By whom debt lies. | UT 368 
By whom covenant lies, rue c (B. i ac) r 
By whom, not. 3 369 
Againſt whom debt lies. =— E. 370 
Againſt whom cavenant lies, Vide Covenant, (G , Ne 
Kc. —Vide Chancery, (2 250 
Againſt whom, not. | . 31 
Debt to the king. 8. 371 
By what means pecryed. = G. r. 37 
* what means ſatisfied ; 0 KG 
By the body of the debtor. 8. 3. 373 
By his goods. s - G4 373 
Or lands. „ 66. 4, $74 
In the hands of the beir, 3 375 
In the hands of a ſtranger. 8. 6. 375 
By the goods of a ſtranger. - 6.7 376 
+ The king ſhall be preferred. «£4.28. 378 
How execution for the king relates. - 'G.9 389 
Who are not liable for the king's debt. 8. 10 381 
Suit for the king's debt: 
In what court it ſhall be. a „ 382 
How he ſhall ſue. G. 12. 382 
mn Alion, (B. . )—Prengativ, (D. 85 1 
When the ſuit ſhall be barred. ” ans 8 
Ho the trial ſhall be. 1 3 | — | 
How the proceedings ſhall be for a debt aſigned | 
to the king, G. 15. 383 
Pleading in debt. Fide Pleader, (2W. 1, &c.) 
| Dae E Detinet, Þide Pleader, (2 W. 8.) | / 
—_ Vide Pleader, (2 V. 6.--2 W. 13, 17, 43, 
47 
Payment of debts, Yide Admiaiſtration, (C. I, 2.)— 
. (3A. 4, N W. 10. ) 
Deballabit. 
| Vide Adminiſtration, (1. I, &c.) 
| | | 
Deviſe, 
Deniſe by the common law. 5 A. 3855 


Deriſe by ſtatute. N 
Teſtament nuucupative, when good. e. 386 
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Vide ante, (N. 6.) 


4 Reference 
by Letter 
and Figure. 
Teſtament in N ; - - D. 
What ſhall be. - 6 
What not. | - | - D. 2, 
Codicil, what. 3 ö D. 3. 
How a toſlament ſhall be executed. E. 1. 
Publication of a will; 
What ſhall be. - | E. 2. 
When a new publication is neceſſary, AE. z. 
When it ſhall be ſufficient. E. 4. 
When not. — . 
Revocation; - F. 
What ſhall be. - 3. 
What not. - 7D, 
Who may deviſe. - - G6. 
Who not. - - H. 
Non compos. - - H. 1. 
Infant. - _- H.a. 
Peme covert. * 3 
Perſon dead in law. - H. 4. 
Corporation a egate. » LS, 
Corporation ale. — - H.6. 
Joint-tenant, - . 
Tenant in tail. — H. 8. 
Tenant pur autre vie. — H. 9. 
Who may take by deviſe. — * 
Vide poſt, (K.) 
Who not. po - | e 
Vide ante, (I.) 
What things may be deviſed. „„ 
Vide ante, (A.—B.—G.—H. 1, Kc. * 
V hat not. M. 
When a void, or defective deviſe ſhall bs ated 
Vide Chancery; (3 A. I, &c.) | 
What goods and chattels cannot be deviſed, Vide 
Chancery, (3 V. 5.) 
Deviſes, how expounded; + - N. 
What words make a 3 - I 
Vide Chancery, (3 Y. 7. * - 
By what words lands paſs in a a dev - N.2 
What deſcription is ſufficient to paſs lands in a | 
grant, Vide Fait, (E. 4. rn: (E. 1, — 4 
By what, not. N. 3. 
What paſſes by a deviſe 65 pertinentiis, or as in- 
cident, Vide in Grant, (E. 9. 11.) 8 
What words paſs a fce. N. 4. 
Vide poſt, (N. 6.) 
What words make an eſtate tail. 3 
Vide Eſtates, (B. 3, &c.) 
What — ROY - N.6. 
Vide ante, (N. 4.)—þ (N. 7.) | 
What words make an e fate only for life. - N.7 
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Concerning Deviſe, Vide alſo —_— (3 A. I, 
&c.—3 Y. , &c.) — Landon, (N. 4.) 


Dignitarg. 
Vide Ecciaſiaſtical Perſons, (C. 16.) 


Dignity. 


Dipnity, " S 


Asto the dignity of the king, Vide Roy, (D.) 
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Reference 
by Letter 
. and Figure. 
What words make an eſtate joint, « or in common. N. 8. 
What words make a condition in a will. N. 9. 
Vide Condition, (A. 4 ) 
What not. N. 10. 
As to a deviſe for payment of debts, and 8 | 
Vide Chancery, (3 A. 3, &c. 
As to a deviſe of lands to be fold, Vide Chancery, 
(3 A. 6, 7.) 
Condition, how expounded. = - N.11 
What words make an eſlate by implication. - N. 12 
What not. - N. 13. 
What words make croſ-remainders. N. 14. 
What not. - N. 15 
What words make an executory - ins.” + M36 
Vide Springing Uſe, in Uſer, as 7.) | 
What nor, „ 17. 
When a remainder fhall be contingent, or reſted, 
Vide Eftates, (B. 16, 17.) 
What words give a preſent eftade. -- N. 18. 
Vide Chancery, (3 . 8. ide pal, (N. 19. 5 
What words give an eſtate in futuro, Vide ante, (N. 16, 
17, Executory Deviſe. ide poſt, (N. 19. * | 
When in reverſion, or Temainder. - N. 19. 
Videante, (N. 18.) | Wes | 
When a deviſe commences upon a limitation, 
Vide Limitation, in Condition, (T.) EY. 
When upon a contingency, ' - N. 20. 
Vide Exccutory Deviſe, ante, (N. 1 6, 17. * 
tingent Remainder, in Eftates, (B. 16, 17.) Jide 
Condition, (B. 3.) | 
Regard ſhall be had to the teſtator's death. „N. 21 
Vide Chancery, (3 V. 17.) : 
Words ſhall not be Arr. to diſinherit an heir at 
law, - - N. 22 
An exception ſhall be 8 liberally. N. 23 
The expoſition ſnall be nn to the i intent of the 
teſtator. - N. 24. 
When explained by averment. . 
When a man takes by a deviſe. 3 
Pleading of a deviſe. - - 
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439 


440 


453 


454 


463 


To 


my 


1 


By preſeription. 
By tenure. 
By writ. 
By patent. 
By parliament. 
By marriage. 
How tried. 
How forfeited. 
The privileges of peers; 
To be tried by peers. 
Fide Parliament, (L. 16, &c.) 
The manner of trial. 
As to oath, arreſt, Wc. 


1 
hy de Abatement, (E. 


1 


Ditability. 
x, &c; )—— Ability. — Alien, 


20 
* 


Fide Pariſh, (A.)—Probibition, (F. 9. 


4.) Capacity. —Chancery, (I. I.) W 


When a man takes by N 
When, by purchaſe. 
To whom a deſcent ſhall be; 
To the next in blood. 
Though he be poſthumous. 
To the moſt wg 
To the whole blood, 


G. $, We. 3 B. 7, MN 


Vide Deciipt. 
Writ of Diſceit, Vide Antient Demeſue, (E. 2.) 


So p 
So + © = 
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Reference 
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and Figure, 
To what fas! it belongs 133 »: B, 
To the nobility, We. | : 
As, the Prince. - Re © 
— — B. 2. 
Marquis. — 3 
Earl. - - B.4 
Viſcount. - B. 5. 
Baron. - - B.6, 
Knight... = B. 5. 
Who was compellable to be a knight, Vid in 
Homage, (G. 4.) = 
Eſquire. - Z. 8. 
Gentleman. B. 9. 
VPVide Addition, in Mane; (F. I9, Kc. 26.) | 
Vide Abatement, (E. 20.—F. 19.—H. 44) 
Indictment, (G. 1.) 
How one may be intitled, or how created; C. 


SS 2 x %» 


= 


* — 


Where it ought to be derived wholly through 
males, or through n. Vide Eftates, 
(B. 


9.) 
A deſcent which takes away entry : i 
What ſhall be. as 


What not ; 


If he does not die ſeiſed * the inheritance, and 


freeheld alſo. 
If he dies ſeiſed of things in grant. 
If there be not a dying feiſed. 
If no deſcent, or the deſcent avoided. 
If the deſcent be in time of war. ; 
Or, at the time of the deſcent, he who had the 


right was an infant. = | — 
Feme Covert. = | - 
Non-ſane, tc. - 


| Deſcent does not take hind a title of entry. 

When a deſcent ſhall be avoided by a continual 

claim, Vide Claim, (A. 1, Kc.) 

When a deſcent from a Baſtard Eigne, binds the 
Mulier Puiſne, Vide Baſtard, (F.) 


For more of title Diſcent, Vide Aſſets, (A.—B.)— 


Parcenert, (A . 7. 5 (An . 
[A. 1, 2.) | 


Diſcharge. 
3 M. 12, &c.)—Releaſe—Temps, (G. 11, 12.) 


Diſclaimer. 


When a man may male K - 

The effect of a diſclaimer. - - 

When a man cannot diſclaim. = - 
Diſcontinuance. 


Diſcontinuance, by whom it may be made; 3 
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by Letter 
and Figure. 
An heir ought to be of the blood of the firſt *. 2 
chaſer. . * 
When he takes as heir of we part of the Wother. C. 6. 
When not. * 
Muſt be heir to him who was last ſeiſed. 3 
What ſhall be a poſſeſſion. - = 9. 
What not. > C. 10. 
What advantages an heir ſhall WAY Vide in 
Chancery, (3 P. 2, 3.) 
Who cannot be an heir; | 
A monſter. — 8 
A baſtard, alien, He. - C. 12. 
A perſon attainted. . n 
A father to a ſon. 3 
When a deſcent ſhall 2 ſecundum formam _ 
Vide Eftates, (B. 7, 8 C. 14. 
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Vide Parliament, (L. 46.)—Pleader, (2 G. 13, 16— — 
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478 
478 
479 
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381 
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482 


482 
482 
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and Figure. page 
By a corporation ſole. — - A. 439 
As to diſcontinuance in pleading and proceſs, : © | 
| Vide Amendment, (I. CN (P. 11.)— 
Pleader, (V. 1.— W. I. . 8 
How relieved. - A.2. 489 
By an huſband in 1ight of his a A. 3. 489 
By tenant in tail; bo 
_ Alienation of what tenant makes « Anni | 
ance, - A. 4. 489 
Of what, not; by the . tr A. . 0 480 
What eſtate ſhall be * the ſtatute. A. 5. 490 
What not. - A. 6. 491 
What alienation ſhall be within the ſtatute. = A. 7, 49 
- Who ſball take advantage. - A. 8. 493 
What alienation makes a diſcontinuance. 3 494 
What not ; . 495 
If the eſtate be not deveſted'; . e e 
As, by a releaſe, c. without warranty. - C. 1. 495 
Or if the warranty does not deſcend 'upon the | 
iſſue in tail, C. 2. 496 
By a conveyance of that which lies in grant. E. 496 
By a conveyance which has not livery. = O< 497 
To him in remainder, or with him. C. S. 4g 
If the diſcontinuor be an infant. > .C. 6 498 
Or, was never ſeized by force of the entail. C. 7. 498 
If the diſcontinuance was not executed in his liſe:- 
time. - = 499 
If his act was lawful. We 0 e 0. 500 
The effes of a diſcontinuance. 5 500 
When it ſhall be determined. . cor 
When a diſcontinuance ſhall be avoided by remit- 
ter, Vide in Remitter. 
| Diſcovery. 
Tide Chancery, (2G. 3.—3 B. 1,2.—3 J. 1.) 
Diskranchiſement. 
5 Vide Franchiſes, (F. 33, 34.) 
; Disjunſtive. 
Vide Condition, (K. 1. Kc. 3 (A. 12.)— 
— . 3.2 
5 —Diſmes. 
Tithes; The nature of them. - A Fol 
Other eccleſiaſtical revenue; = - B. 0h 
Oblations, Cc. 1 302 
As to tenths, firſt-fruits, SPY procura- | 
tions, . Vide T. * (G. 11. ) | 
Glebe. 6 B. 2. 503 


To 
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To whom due; - . 503 
To the rector. 1 503 
To another ſpirttual cords. C. 2. 503 5 
To the king. — O3. 404 
To the lord of the manor. C. 4. 504 
To a patentee. - C. . 504 

By whom payable. - . FOS 

By whom, not ; | - E. 506 
2 ot ecc e TY - „ I. I; 506 

oſe who preſcribe in non decimands ; 

Who may prefcribe ; i 
Spiritual perſons. E. 2. 506 
The king. - „ 507 
A county, &c. — E. 4. 50 

Who cannot preſcribe.“ E. 5. 50 

By the king, or a patentee of And eiren to * 

crown by the 5. 31 H. 8. 13. P. 3 508 

By a real compoſition of an ene perſon. E. 8. SFIr 

By unity. E. 9. 2 

By a modus decimands ; 

What modus is good; | 
Another recompence in Acharge. 1 
Another thing for the benefit of the parfon. E. 17. 514 
Though the modus be paid to another. E. ra. 514 
Though there be fome afteration in 3 | 

for which the modus is paid, Z. 13. 514 
Vide pot, (E. 20.) | 
When a modus is not good; 
If it be not, time whereof, Fc. F. 14. 515 


If it does not import a benefit to the mt 
c. beyond what the law requires. - E. 1s of 
If it be to pay one ſpecies of tithes in ſatisfac- | 


tion for another ſpecies. E. 16. 516 
If it be not a certain recompence. «=. 1H -- 99 
| If there does not N remedy for the 7; 
modus. * E. 18. 518 
If apparentiy e ele EK. 79. 518 
3 a modus ſhaff be def? ) E. 20. 5:18 
ide Præſcription, (G. me E. 13. 
By area — my 2 ( E. ar. 319 
Vide ante, (E. 8.) 

The ſeveral kinds of tithes; + F. 520 
Predial. . 520 
Mixt. 8 520 
Perſonal; | 

Who ought to pay them. »- F. 3. 520 
Who are nat bound to pay them, s F. 4. 520 

Great tithes ; " 3 *$2T 
What are. | 2 G. r. $52T 
What not. S6. 2. $2L 

Of what things tithes are payable; F. 522 
Of common right; | 

Corn. - 93 522 


9 3 7. follow: E. S. and flands to e which ought 
1 to be mart't E. 6. 


Vor. III. | 3A Hay. 
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Hay. - wt , TT 
Of what wood tithes ſhall be pid. . 
Of what not. a 

Agiſtment of cattle. 
The young of cattle. 
Wool. | 
Milk. 
N The young of fowls. 
Fruits, ſeeds, roots, c. 
When they ſhall be . and how. - 
When not. 1 5 


e 


Mills. 
Tithes for hemp, flax, &c. e 
Of what things tithes are not * of common 


right. LD 
What are exempted for 7 3 | - 
Of what things tithes are due by cuſtom. - 
The manner of payment. - 
They ought to be ſevered from the 9 parts. - 

Vide ante, (H. 10, 12, 13. I 
But there needs no notice of the ſeverance. - 

Tithes belong to the ſucceſſor from the death, &c. as 
the laſt incumbent. - 

When tithes ſhall not be paid. 

A parſon ſball not have tithes during a leaſe, or a 
compoſition for them. - 

He ought to take them ey within a reaſonable 
time, 

Remedy for tithes. - - 
In the eccleſiaſtical court ; 

By ſpoliation. - - 
By libel ; 
In what caſes a ſuit by wel ſhall be in the . 
ritual court. 
By what means payment ſhall be compelled | 
there. 


R * ſhall have the aid of juſtices of peace. 
uſtices of Peace, (B. 34. | 
In the OS courts ; 

In the hundred, or county court. — 

Before the mayor of London; EO. 
When tithes are paid in Londen. 
How recovered. - 

In the courts of Weſtminſter ; 


By ſeire facias, and mandamus, #2 
By prohibition. ; © 
By right.of advowſon, and indicavit. - 


As to remedy for tithes by right of advow- 
ſon, Vide Puare Impedit, (B. * by: 
By aQion ; ; | 


. . ER N = 


M. 10. 


N r 


537 
538 
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563 
$43 


' $43 
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For a rent charge. 3 
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Prion, 2 i 3 IA. 6. wr the. 

treble value. 5 M. 11. 
(M.1 
By —_— - M. 12. 
In a court — ; DT | 

In the Excheguer. MN. 13. 
The bill : when esc - M. 14. 
The plea. M. 15. 
The anſwer. - MN. 16. 
In Chancery, - M. I7. 

Vide Chancery, (3 c. y | 
The remedy upon a A. of tithes. MN. 18. 

Aſſurance of tithes. - N. 
Dilpenſation. 
Vide Condition, (P.)—Copybold, (M. 8.)—Eſgliſe, (N. 
8, 9.)—Forſeiture, (A. II, 12.) —Prærogalive, (D. 
4, &c. 18, Kc.) 
Diſpoſition, 

Diſpoſition by a wife. Yide Baron and Feme, (P. 1. 3.)- 

Chancery, (2 M. 14, 15.) | 
Diſlleiſin. 

Vide Abatement, (H. 47.)—Diſmes, (M. 18.) — Gar- * 

ranty, (I. 1.) — Rent, (D. 2.)—Seiſia, (F. I, &c.) 
Novel Biſciſa. Vide Aſfiſe, (B. 1, Kc.) 
Re-diſſijin and Pod, Vide Aer (r. i, 

&c.) 
Diflolutior. 
Diſſolution of a corporation. Fide Franchiſes, (G. 4, 
&c.) | | 
of hoſpitals. Yide Hoſpitals, (B.—C.) 
— of monaſteries. Vid. Diſmes, (C. 5,—E. 
1.) Monefeery. 
of marriage, ide Parliament, (H. 3.) 
of parliament. Jide Parliament, ( . 2.) 
Diſtreſs. 

Diſtrefs ; - f - A. 
When it may be taken. 3 
At what time. - - A. 2. 
In what place. - - A. 3. 

What things may be diſtrained - B. 

For rent-ſervice. B. 1. 
— B. 2. 
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For an amerciament, WW. B. z. $57 
Vide ante, (A. 1, 3. — (O. 10.) | 
For damage-feaſant. » B. 4. 
What not. C. 5 = 
Vide ante, (A. 1, Ke. — B. 1, 6 . . 
How a diſtreſs ſhall be treated; -"'D. $59 The « 
It ſhall be impounded. - | . 559 
Parco fratto ; | | 
When, and by whom it lies. D. 2. 569 
Reſcous ; | : 
When I it lies. - Nat D. 3. 561 
Remedy for a reſcous. - D. 4. 561 
When reſcous does not lie. .. $6r 
But a diſtreſs ſhall not be uſed. D. 6. 562 
Nor ſold ; R — - 
By the common law. — D. 7 563 
When by ſtatute. D. . 563 
When not. D. 9. 563 
"Replevin. When replevin lies n diſtreſs, Vide i in ; 
 Replevin,—Pleader, (3 K. t, &c.) - 
Vide more of title Diftreſs, in Bye=Law, (D. 2.)— 
—Pleader, (2 S. 19.—3 M. Ws: )—Rent, (D. 3, 
&c. )—Scifin, (E.)—Servers, (E. 6.) 
uy Dower 
Diſtribution. Wha 
Diſtribution of a bankruptꝰs eſtate. Vide Bankrupt, mY 
(D. 30, 31.) wir 
Diſtribution of an inteſtate's eſtate. Fide Admini igtra- 0 1 
tion, (H.) — Chancery, (3 D. 1, &c.) . Of w 
Diſtributive words. Yide Parok, (A. 13.) Of wi 
| | Of w. 
\% 2 Diſtringas. : Of W. 
| Wh 
Vide Buqueſt, (C. 6.)—Procfs, (D. 7.) Affe 
| Dower b 
Diſturbance. Dower a 
Dower e. 
Vide Aftion upon the Caſe for a Difturbance—-Pleader, (3 Dower d 
I. 6. Dare Impedit, (D.) Jointure 
When 
Divine Service, "= 
Vide Sacraments, (8— .) 1 
Divorce. * 
Vide Abatement, (H. 43.)—BHaron and Feme, (C. 1, &c.) 1 | = 
— Dower, (A. 1, 2.)—Plader, (2 V. 12.) pag 
: By att: 
; By elo 
Dogs. Remedy | 
Y Right ( 
Vide Chaſe, (M.) | | — 
| Donativt. Pleading | 


Admegſut 
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| = Donattve, 
The original of it, e. . 
Double Declaration. 


Vide Pleader, (C. 33.) 


Double lea. 
Vide Pleader, (E. 2.) 


Double Replication. 
vide Pleader, (F. 16.) 


Dower, 


Dower by the common law; 
What wife ſhall be endowed. 
What not. 
At what age. 
Of what ſeiſin. 
Of what, not. 
Of what eſtate. 
Of what, not. 
Of what lands and tenements. 

Of what, not. Gs 
When title to dower commences. 
Aſſignment of dower ; quarentine. 


Dower by cuſtom, - 
Dower ad oſtium ecclefie, - 
Dower ex afſenſu patris, 
Dower de le pluis beale. - * 
Jointure; — 
When it ſhall be a bar to dower: - 
When not. * 
” 


VM hen the wifc ſhall be put to her eledtion, 
What ſhall be a waiver, Vide in Baron and Feme 
(8. 4, &c.) 


, 4 2458 
2 
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Ly 


| When an alienation of a jointure ſhall be a for- 


feiture, or not, Fide in Forfeiture, —V ide Dif> 
continuance, (A. 5, 6.) 
How a wife ſhall loſe her dower  - 


By attainder. 5M . 
By elopement. - - 
Remedy for dower ; . - - 
Right of dower. | - - 
Dower, unde nibil habet. - - 
Pleading in dower. Fide Pleader, (a V. h &c.) 
admeaſurement of dower. — - 


EY an punter 


Reference Nele 
by Letter 


and Figure. 


by 
TOO 


566 


7%5 


8 THE INDEX. 


Reference Reference 
by Letter 
and Figure. Page. 


ane dower in equity, Vide Chancery, (3 E. 
Vide 442 Copybold, (K. 2.) — , (F. 2.) 
Drawer. 
Drawer of a bill of exchange. Vide Merchant, (F. 4. 
a 3 Vide London, (K. 5.) ; 


Droit. 
5 Right to land. SPE. » A. 381 
Writ of right. Right patent; B. 582 
When it lies. Ow - - B. 1 582 
When not. - B. 2 582 
How ſued ; | 
To whom directed. — B. 3. 383 
In what form it ſhall be. - B. 4 583 
How removed; 
By Tolt. - - B. 5 584 
By Recordare. - - B. 6. 584 
Right cloſe ; _ — . 384 
Preacipe in "Capite. — C. 1 384 
As to right cloſe in Autient 8 Vide Ancient 
Demeſne, (G. 1, &c.) | 
via Dominus remiſit Curiam ; : 
When it lies. e $4 535 
How it ſhall be 454 _ 8 th 585 
The count, &c. © 4 586 
The plea in right quia 4 remiſit curiam, miſe 
upon the mere right. 933 586 
Judgment. © 2-10 - C.6. 586 
Right patent in London. = i 
Writ in nature of a writ of, right ; E. 387 
The ſeveral ſpecies of it. - E.1 $87 
Right upon a diſclaimer. - - F. 588 
Writ of cuſtoms and ſervices. - G. 588 
What remedy the lord ſhall have, if the tenant | 
ceaſes the payment of his ſervices, Vide in Ceſſavit. 
What remedy for a villein who flies out of his ma- 
nor, Vide in Villenage, (C. 1, 2.) ; 
Seda ad molendinum. . - H. 389 
Ne injufte VEXEF, - I. 590 
Writ of meſne. - — 590 
Writ de rationabilibus divi e. - 1 590 
Curiã claudends ; - - M. 591 
When it lies. ö — NI. I. $91 2 
When an a&tion on the caſe les for not 1 5 — Ki 
Vide in Attion upon the Caſe for N e, (A. 3) | ons 
Who ſhall be — — ** ( . E 
b An a 


Drunkenneſs. | 
Tide Fuſtices of Peace, (B. 28.) 
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Rh. Duel, 
Vide Battle, (B.) 


Duke. 
Vid. Dignity, (B. 2.3 


D um kuit infra Letatem. 


Dum fuit infra ætates. 55 


A. 593 
The nature of writs of entry. a 
Vide Infant, (C. 4.) | | 
Dum non fuit compos mentis. - - B. 594 
Writ of entry ad communem legem. . 594 
Writ of entry in caſu proviſo. D. 594 
Writ of entry in canſimili caſu. - |. 594 
Cui in vita. - F. 594 
Cui ante divertium. 8. 595 
Writ e's in the _ or in nature of an alfi H. 5935 
Dum non fuit Tompos Mentis. 
Vide Dum fait infra Ætatem, (B.) 
| Dureſs. 
Vide Juſtices, (S. 1.) —Plrader, (2 W. 19.) 
Dutchr. 
Vide Franchiſes, (D. 3.)—Patent, (C. 4.) 
Earl. 
Fide Dignity, (B. 4) 
Eccledaſtical Perſons. 

The king. 5 4 

Perſons regular; 8 - B. — 
The pepe; | WET ha 

What authority was th to the pope. - B. I. 596 


| An 275. 9 monk, tc. 
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Eccleſiaſtical courts. 


Eccleſiaſtical juriſdiction, and ws. 


THE 


How profeſſed, = 
The diverſity of the orders. - 
Vide Monaſtery. 
The head of a convent. + — 
The convent. 9 : — 
Perſons ſecular; - * 
Archbiſhop; 
How elected. 3 - 
Vide poft, (C. 2.) 
Biſhop ; 
How choſen. 


As to giant and nee of 1 Pike 
Prerogative, (D. 23, 24, 25.) 


Dean and chapter. g 9 
Prebendary. - » 
Archdeacon, — - 
Parſon ; : 
Of what a parſonage conſiſts. | . 
Vide Title Parſon. 
Who may be a parſon : . 
Who not. a — . 
The intereſt of the pron. - 5 
Vicar; 
The original of vicarages. 
How created. - - 
Or re- united. - | = 
Endowment. - * 
Vide ante, (C. 1o, &c. ) 
The intereſt of the vicar. « . 
Vide Eſgliſe, (G. 1.) 
What perſons have cure of ſouls. * . 
Who are dignitaries. - 


| What privileges belong to eccleſiaſtical perſons. i 


Eccleſiaſtical cenſures.. ide Prerogative, (D. 12.) 


Diſmes, (M. 1, &c.) 
Vide P . 
tive, — We a 1 
err. 
Vide Fuftices, (S. 9.) 


Ejetment. 


By whom it hes. 5 


Of what things it lies, or _ and upon what de- 
miſe, and how the judgment ſhall be. Vide 
Pleader, (2 Z. 1, &c.) 

By whom, not. - 

Ejeftment of ward, may Ge, (H. why 
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leion, who ſhall have it; | - A. 611 
| 1 t to do the firſt act 23 rr 
Who ſhall do the firſt act. A. 2. 612 

Vide ante, (A. 1 | | 
PRE - B. 613 
Determination of an election; C. 612 
3 5 - - © 5 614 


Fan as to abe comodies,! in Aon, (M I, 
Ke.) — Anmity, (C. 1, Kc.) — Audita Ruerela, 
D. | 
Oui E 2. Vide Guardian, (F. 1, 2.) 
Election of archbiſhops, and biſhops. Vide Ecclefiaftical 
Perſons, (C. I, 2.) 
Election of churchwardens. Fide Eſpliſe, (F. 1. ) 
Election of juſtices of peace. Vide Juſtices of Peace, 
(A. 3.) 
Election in a corporation. Vide Franchiſes, (F. ao, &e. 
29.) Mandamus, (C. 2.) 
Election to parliament. Vide Parliament, (D. 8, &c. 
—E. 15.) — Scotland, (D. 4, 5.) 


Tide Execution, (C. 14.)—Proeeſe, (E. 6.) | 


Elopement. 


Vide Dower, (F. 2.)—Pleader, (2 V. 11.) 


„ 
Vide Franchiſes, (D. 8.) 


Emblements. 
Vide Biens, (G. 1, 2.) 


Embracerp. 
FVide Maintenance. 


_ Enaiting of Laws. 


Vide Parliament, (G. 10, &c.)—Preregative, (D. 1.) 


Encloſure. 
Lide Droit, (M. 1, 2.) 


Endowment, 
Vide Dower.—Fide Eccleſiaflical Perſons, (C. 10, &c, 13.) 
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Enfant. | 
Infant; who ſhall be. — S 
What he may do; - „ 46 
May purchaſe, .. - 3B. t. 616 
May levy a fine, or ſuffer a recovery. - | B. 2. 616 
May make an exchange, leaſe, Tc B. 3. 615 
A ſtatute, or recognizance. — B. 4 617 
A contract for neceſſaries. B. 5. 615 
May do things rw - B. 6. 618 
Vide Chancery, (3 R. 3, &c.) - Thi a 
What he cannot do. YO ; C. 1. 619 
Vide Deviſe, (H. 2.) | : | 
What act by him is void. % 8 A 619 
What only voidable. 3 2 624 
How avoided; - 7 
By dum fuit 1 taten. . 4 622 
By entry, Cc. | - e. bas 
How affirmed. | E. . . 63 
When it cannot be erat. - 2 622 
By whom avoided. - E :: bas 
At what time; : TE 
Within or after ſull age. | e. 9. 63 
After full age. | '- C. 10. (23 
During his nonage. C. 11. 623 
When trial ſhall be by infpettion; and how, 
Vide Trial, (B. 1. &c.) | | 
The privileges of an infant; - D. 624 
When the paro! demurs. = - D.r. 624 
When not. D... 4 
When he ſhall have his age. D. 3. 625 
When laches does not — him. - 4 626 
Diſcontinuance by an infant. Yide Di — | 
S. 0 
11 of con by an infant. Vide Temps, 
(G. 16.) 
Action aud ſuit by and againſt an infant. Vide Chan- 
cery, (3R.1, 2 leader, (2 C. 1, 2.—2 E. I, &c. 
—2 G. 3.—2 W. 22.—3 L. 13.) 
Maintenance of infants. Jide Chancery, (3 R. 6. * 
: Enquell. 
hen a trial mall be by inqueſt; ä „„ 
if it be a mere matter of fact. „„ 
As to the antiquity, number, qualification, ex- 
emption, and challenge of j jurors, Vide Chal- 
lenge 
What matter ſhall be found by a verdict, and 
what verdict ſhall be good, or not, ide in 
Pleader, (S. 1, &c.) 
Tho' it relate to a matter triable by e re- 
cord, c. - „„ 
Tho' mixed with them. - = +: M0 6238 
When not. "5 628 


When trial ſhall be by certificate of the biſhop, or 
ordinary, Jide in Certificate, (A. I, &c.) 
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When, by the mouth of the recorder of Land, Vide 

in Certificate, (B.) 
When, by the certificate of the marſhal, Jude in 
Certificate, (C.) | | 5 f 
When, by Battle, Vide in Battle, (A. 1, 2.) | PRC 
When and how by the grand afliſe, Vide in Battle, 


A. 
Egg inſpection, Vide in Trial, (B. 1, &c.) 
When, by the record, Vide in Trial, (A.) 
When, by witneſſes, or the examination of the ju 
tices, Vide in Trial, (B. 4, 5.) | 
When, by the peers of parliament, Vide in Dignity 
(F. 1, 2.)-—Partiament, (L. 16, Ke.) | 
Inqueſt how ſummoned. - „ 529 
Buy Venire facias; ä 8 


When it iſſues. . 629 
To whom it ſhall be directed. 11 630 — 
What for»: ſufficient. - 8. 63x 
Ho it ſhall be returned... + 1 63r 
From what place a jury or N ſhall come, | 
Vide in Amendment, (H. 1, n | 
By Habeas Corpora. - - C.s$. 632 
By Diftringas Furatores, - , -' ©, 6 632 
How ſworn. IS | =_ 
When an inqueſt ſhall be taken by default. „ ö 
How the inqueſt ſhall behave themſelves. - F. 638 
For more concerning Inqueſt, Vide Copybold, (R. 11.) | 


due, (P. 12.)—Lect, (F.) 


4 6 
Vide Chancery, (3 T.) 


Cm:rp. 


Wide Abatement, (H. 48.)—Enfant, (C. 5. )—Efater, 
(G. 14. )—Enectio, (A. 1.)—-Forceable Fntry.— 
Pleader, (2 S. 20.2 W. 50.)—Rent, (D. 3.) 

Entry fora condition broken, Vide 3 ( 0. „&c.) 

Entry to avoid a fine, Vide Claim, (B. 1, &c.) 

Entry for a forfeiture, Vide Forfeiture, (A. 6. 7, 8.) 

Entry tolled, Vide Diſcent, (D. I, &c.) 

Writs of Entry, Vide dum fuit . LEtatem, oy Totum — 

2 (3 A. 1, 063 = 


Equity. 
Vide Chancery ncery, per Totum—Courts, (D. 3 0 5. — 
Diſmes, (M. 13, &c. }-- Parliament, (R. 13, &c.) 


Error. 
What ang may be aſſigned for error. A. 635 
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in what court, by whom, againſt whom, and in what 
manner error ſhall be brought, Fide in Pleader, 
(3 B. 1, Kc.) 


When it ſhall be a Superſedeas, and how the record | 


fhail be removed, Vide in Pleader, (3 B. 12, x3.) 
Errors how aſſigned, and the proceedings thereupon, 
Fide in Pleader, (3 P. 14, &c.) 
What pleas to error, good, Yide in Pleader, (3 B. 18, 


I9.) 
How to preceed * —_ in parliament, Fide in 


Parliament, (L. I, & 
Error upon an s how it ſhall be brought. = 
The judgment in error. 


What ſhall be done by the court, if the judg- 


ment be affrmed, or reverſed, Vide in Pleader, 
(3 B. 20.) 


When there ſhall de reſtitution, Yide in leader, 


B. 20.) 


(3 | 
When error ſhall be avoided 80 r or = —— 


out a writ of error. 
Vide Pleader, (2 W. 39.) 
When a man ſhall avoid an outlawry by ple or 
error, Vide in Utlagary, (C. 2, &c.) 
Colts in error, Vide Cofts, (B.) 
Error in the Exchequer chamber, Vide Courts, (D. 6. \ 
Error to avoid a Fine, Vide Fine, (H. 3, Kc. 3 
Error from Treland, Vide Ireland, (G.) 


Writ of error not amendable, Vide Amendment, (2 C. 4.) 


Eſcape, 

Eſcape in criminal caſes ; 
Voluntary. 

Negligent. 

Eſcape in civil caſes; 
What remedy for it. 
Againſt whom. 

Vide poſt, (B. 3.) 
When againſt the ſuperior. - 
Fide ante, (B. 2.) | 

What ſhall be an eſcape. * — 

What not. — 

When he ſhall be retgkes, c. after an eſcape. 


Eſcheat. 


An eſcheat ; 5 - 
For want of heirs. - - 
For the offence of the tenant. 

When the forfeiture, or eſcheat 8 to the 
king, Vide Forfeiture, (B. 5.)—Preregative, 
(D. 59, 60.) 

Writ of eſcheat ; - - 
When it lies. 

For the proceeding in clehext Vide leader: 30. ) 
When not. 
The office of cſckeator. — 2 
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S 
Vide Homage, (E.) 


Eſgliſe. 


church, how erected. 1 g - A. $5 4 
"he nature of an advowſon of a church, appen= =o 

dant, or in groſs, and the grant of it, or of the 

next avoidance, Vide in Advoryſon, (A—B—C. 1, 
3 or union of churches, Vide in 

Advoſon, (D. 1, . —F. I, 2.) 


A cathedral. LS. | - B. G58 
A pariſh church. . 652 
A vicarage. Vide Eccleſraftical Peron (C: 16, &c. 492 
A chapel. D. 653 
The church-yard. R +08 
As to the church-yard, the privileges, a burial | 
there, Vide Cemetery. | 
Church-wardens ; - F. 653 
How choſen. - | FE. 1. 653 
Their _ | 5 - . 655 
Vide poſt, (F. 3. f 3 
Their LA. . 4&6 
Vide ante, (F. 2.) 5 ENS Os 
To whom the freehold of the church belongs, 6. T. 657 
Vide Ecclęſiaſtical Perſons, (C. 9, 14.) 5 OE ö 
To whom the repairs and ornaments. S8. 2. 657 
The ſeats. G. 3. 659 
As to burial in the 3 or church- yard, V ide $'y 
Gemetc: y, (B.) 
80 as to tombs, monuments, ere. ibidem, (C. ) | 
- Preſentation to a church; - : - H. 560 
What are preſentative. — - FH. I. 660 
By whom it ſhall be; | 
Who ſhall be patron. - H. 2. 661 
Preſentation in turn. . 662 
When the turn is ſerved. H. 4. 663 
- Preſentation by the king; | 
As patron, - - H. 5 664 
By his prerogative. - - H.6 66g 
How a preſentation by a common perſon ſhall be 
made. H. 7. 666 
Hou a preſentation by the king ſhall be made. H. 8. 666 
Within what time a preſentation ſhall be made. - H. 9. 667 
Fite poft, (H. 11, &c.—N. 1, 2.) 
When it may be revoked. | H. 10. 669 
preſentation by lapſe; | 
To the biſhop, and archbiſhop. — 11 668 
Vide ante, (H. 9.) | 
To the king, | - H.12 669 
When there ſha'l be no deset of a lapſe. 23 1 669 
Preſentation by uſurpation ; ; | 
What ſhall be. - H. 14. 670 
What not. - H. 15. 670 
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Admiſſion and inſtitution 5 how made, tc. 


Jure 


How it ſhall be awarded. 


tronatis ; - 


When neceſlary. 
When not. | 
Induction ; by whom it ſhall be made. 


When a charck ſhall be full. 
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When à church becomes void; 
By death or ceſſion. 
By reſignation. 


By ſim 


ony. 


By non- reſidence. 


By plurality; 
When the firſt church ſhall be = by it. 


How a diſpenſation for a plurlaity may be granted, 


(N. 8 


When not; = 
If he takes'a dignity. 
Or is not incumbent of the ſecond. 
If he has a qualification ; : 


Who may have it. 
Who not. 


6 
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By not reading the 39 articles, Ger. 


Notice of the avoidance to the patron. 
The writ % Vi Laica amovendd. 


Eſquire. 
Fide Dignity. (B. 8.) 


Edlotne. 
L ide E xoine. 
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